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TREATISE, 


OF  LEGACIES. 

A  FTER  the  payment  of  Debts,  the  next  duty 
of  an  Executor  consists,  in  the  payment  of 
Legacies. 

The  ground  on  which  a  Legatee  is  permitted 
to  file  a  Bill  in  Equity  against  an  Executor,  is 
sometimes  said  to  be  founded  on  the  right  to  ^dis- 
covery of  assets'';  though  the  better  opinion  seems 
to  be,  that  it  is  grounded  on  the  supposition  of  a 
Trust^.  But,  certainly,  it  is  not  a  Trust  to  all 
intents  and  purposes,  otherwise  the  Ecclesiastical 
Court,  or  Courts  of  Common  Law,  could  never 
have  been  applied  to. 

In  very  early  times  there  appear  to  have  been 
Suits  in  the  Court  of  Chancery  for  the  recovery 
of  personal  Legacies ;  but  the  Lord  Chancellor 
Mgerton,  was  of  opinion,  that  the  Ecclesiastical 
Court  was  more  proper  to  give  relief  in  cases   of 

»  Keiley  v.  Monk,  3  Uidgw.  Ainbl.  331.  Bishop  v.  Church, 

P.  C.  2'43.  Harrison  v.  Buckle,  2  Ves.  100. 

1  Str.  239;  and    see   2  Atk.  "  Wind  v.  Jekyll,  1  P.  Wms. 

8G3.  Jesus    Coll.    v.    Bloom,  575  ;  and  see  7  Ves.  197.  and 

Auibl.  55.  Touilinson  v.  Gill,  the  cases  cited  ante  1  Vol.  406, 

VOL,  II.  B 
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Legacies,  and  sometimes  he  would  send  Parties 
thither;  but  if  the  Defendant  answered  the  Bill, 
and  took  no  exceptions,  he  would  then  hear  the 
caused  The  assertion,  therefore,  that  in  the  time 
of  Lord  Nottingham,  the  Court  of  Chanrery 
began  to  exercise  a  Jurisdiction  in  respect  to 
Legacies^,  is  not  quite  correct.  Certain  it  is, 
liowever,  that  in  Lord  Nottingham* s  time  an 
Executor  was  considered  as  a  Trwdte;  and,  in 
his  time  the  opinion  prevailed,  that- a  Legatee  is 
entitled  to  bring  his  Bill  in  Equity  against  an 
Executor  for  his  Legacy,  upon  the  foundation, 
that  the  office  of  Executor,  is  a  Trust . 

So  also,  an  Executor  is  considered  as  a  Trustee 
in  certain  casesybr  the  next  of  kin^;  and  the  same 
doctrine  of  Trusteeship  has  been  extended  to  an 
Administrator,  who  is  also  considered  as  a  Trustee 
for  the  Parties  entitled  to  Distribution  ^, 

After  some  struggle,  it  seems  now  to  be  con- 
clusively determined,  that  a  pecuniary  Legacy, 
though  assented  to  by  the  Executor,  (it  is  different 
as  to  a  specific  Legacy  assented  to  '')  cannot  be 
recovered  in  a  Court  of  Common  Law',  because, 
that  Court  cannot,  as  Courts  of  Equity  can,  oblige 
a   Husband  suing   for  a  Legacy,  in  right   of  his 


'  Nurse  V.  Groom,  M.  9  Jac.         «  1  Vern.  133,  4. 
cited  Introduction  to  Prac.  of        ^  Doe  v.  Guy,    3  East  120. 
Chancery,  p.  50.  *  Dicks  v.  Strutt,    5   T.  R. 

<»  In  Dceks  and  Strutt,  5  T.  690.  Wright  and  Rutter,  6  Ves. 

R.  692.  676.     overruling    Ilawkes    v. 

'  1  v.    Wms.  544.  Toller  on  Saundei-s,  Cowjj.  28;J.  Atkins 

Executors,    p.  480.    and    see  v.  Hill,  Cowp.  284;   and  see 

post,  what  is  said  in  Blount  v.  Best- 
land,  5  Ves.  517. 
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Wife,  to  make  a  settlement;  a  reason,  it  is  ob- 
servable, which  only  extends  to  that  particular 
class  of  Legacies. 

The  Ecclesiastical  Court  has,  as  to  Legacies, 
a  concurrent  Jurisdiction  with  Courts  of  Equity''; 
hut  the  latter  are  almost  always  resorted  to,  for 
Relief;  because,  the  remedy  given  by  them  is 
more  effectual  and  compleat.  In  Courts  of 
Equity,  Executors  may  be  compelled  to  bring  in 
Money,  acknowledged  to  be  in  their  hands'  ;  and 
may  be  obliged  to  give  security  for  a  Legacy, 
payable  at  a  future  day  ".  So,  where  a  Husband 
claims  a  Legacy,  in  right  of  his  Wife,  he  is  in 
Equity  compellable  to  make  a  Settlement";  and 
Clonics  due  to  Infants,  are  in  those  Courts,  ad- 
vantageously laid  out  and  secured  :  in  all  which, 
the  Ecclesiastical  Court  is  deficient.  So,  like- 
wise, the  Ecclesiastical  Court  cannot,  in  any  case, 
compel  an  Executor  to  make  a  distribution  of  the 
residue,  amongst  the  next  of  kin  ;  because  the 
claim  upon  him,  is  as  a  Trustee  for  the  next  of 
kin,  and  that  Court  cannot  enforce  the  execution 
of  a  Trust ",  or  as  it  hath  been  said,  "  any  thing  in 
the  nature  of  a  Trust  i*.'* 

Owing,  therefore,  to  this  deficiency  of  Jurisdic- 
tion, suits  for  Legacies  are  seldom  brought  in 
the  Ecclesiastical  Court  ;  nor  is  it,  it  seems,  an 


*  Franco  v.  Alvares,  3  Atk.  ■  See    ante,   p.   385.    and 

346.  Anon.  1  Atk.  491. 

'Strange  V.  Harris, 3Bro.f>r»5.  °  Farrington  v.  Knightly,  1 

"  See  as  to  this,  ante  p.  179.  P.   Wms,  559. 

etc.  p  3  Atk.  34G. 

b2 
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answer  to  a  suit  in  Equity  on  this  subject,  that  a 
suit  is  commenced  in  the  Ecclesiastical  Courf. 

A  LiCoracv  of  a  chattel  Interest,  whether  it  be 
specific,  or  pecuniary,  does  not  vest,  at  LavL\  until 
the  Executor  assents  ;  but  in  Equity  he  is  com- 
pelled to  assent  ',  and  will  be  decreed  to  deliver 
the  specific  Legacies,  according  to  the  Will. 

Before  we  proceed  to  the  consideration  of 
Lei^acies,  it  may  be  proper  to  make  some  remarks 
upon  donations,  causa  mortis.  There  are  nat 
many  cases  on  this  head.  The  first  appears  to 
be  one  mentioned  in  Peer  Williams.  Donatio 
causa  mortis,  is  not,  in  strictness,  a  Legacy,  but 
in  the  nature  of  a  Legacy  ;  and  it  is  not  ne- 
cessary to  be  proved,  with  the  Testator's  Will,  for 
it  operates  as  a  declaration  of  Trust  upon  the. 
Executor*. 

Gifts  of  this  kind  are  not  good  unless  made  by 
the  Party  in  his  last  sickness^;  nor  unless  an  actual 
deliver!/,  or  something  tantamount,  is  made  ofths 
thing  by  the  Party,  or  by  his  order". 

If  a  Husband  upon  his  death-bed  deli-vers  to 
his  Wife  a  purse  of  a  hundred  guineas,  ami 
bids  her  apply  it  to  her  own  use,  this  is  dojiaiio 
causa  mortis  J  and  effectual,  and  will  not  go  tathe 


"I  See    Horrell   v.   Waldron,  •  Miller  v.  Miller,  3  P.  Wms. 

1  Vern.  2<).  which  was  a  suit  357.    l.avvson   v.  Lawson,  1  P„ 

byan  Kxfcutor  forhisserurity  ;  \Vms.441 ;  andsee  the  remark; 

but  the  priiiciplf;  ot"  the  deci-  on  this  case,    2  Ves.  Jun.  Ill, 

sinn  seems  to  justify  tlic  passage  '  INIiller  v.  Miller,  3  P.  Wins, 

in  the  text.  357. 

'  Day  and  Trigg,  1  P.  Wms.  "  3  P,  Wms.  35>8,  Ward  v. 

287.  Turner,  2  Ves.  442. 
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feke<iUtors  or  Administrators  of  the  Husband,  if 
there  is  sufficient  to  pay  debts". 

So,  likewise,  if  the  Husband  being  ill  draws  on 
his  banker  to  pay  his  Wife  s^lOO  for  mourning, 
this  is  a  good  appointment,  and  it  seems  it  would 
be  so,  thouoh  the  Money  on  the  Bill  were  received 
in  the  Husband's  life-time"^. 

So,  if  a  Bond  for  ^100  be  delivered  to  a  person 
saying,  Incase  I  die  it  is  ^  ours,  6fc.  this  is  a  suffi- 
cient donatio  catisu  mortis  to  pass  the  equitable 
Interest  of  the  Bond  on  the  Intestate's  death''. 

A  delivery  of  receipts  of  Annuities,  (South  Sea 
Annuities,  for  instance,)  is  not  a  sufficient  delivery 
to  effectuate  a  donatio  causd  mortis  ^i  Such  a 
donation  of  Stock  or  Annuities,  cannot  be  made^ 
\vithout  a  transfer,  or  something  amounting  to 
it^ 

Delivering  the  ke3'-ofa  Warehouse*,  or  of  a 
trunk'*,  is  considered  as  a  delivery  of  the  con- 
tents. So,  the  delivery  of  Bonds,  or  Bank  notes, 
passes  them  ;  but  Bills  of  Exchange,  Promissory 
notes,  or  checks  on  Bankers^  are  said  to  be  inca- 
pable of  being  thesuhject  of  such  donations'",  they 
being  only  evidence  of  a  contract*^. 

"  1   P.  Wms.  441.    see   also  ^  lb.  444. 

3  P.  Wms.  :i5().  a  similar  case  ;  '''  2  Ve?.  434.  Toller  on  Exe'- 

atid  see  what  is*  said  iu  V\  aid  cutors,  182. 

V.  Turner,  2  Ves.  441.  "  lb.  Prec.  Ch.  2  Ves.  44K 

"lb.  443.  2  Ves.Jun.  lie. 

"Snellgrove  V.  Bailey,  3  Atk.  "^  Toller  on  Executors,   182. 

214.  S.   C.  mcntioued'   2  Ves.  and  3   P.  Wms.    350.   2  Ves. 

442.  but   see  what  is  said    in  442.  4  Bro.  C.  C.  291.   there 

Miller  V.  Miller, 3  P.  Wms.  358.  cited. 

>  Ward  and  Turner,  2  Ves.  "  2  Ves.  442. 
431. 
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In  the  construction  of  Legatory  bequests,  it 
appears  to  be  a  rule  that,  where  the  terms  used  in 
a  Will  are  those  o^ Recommendatimty  or  Precatory^ 
or  expressing  hope,  or  that  the  Testator  has  no  • 
doubt  %  it"  the  objects,  with  regard  to  whom  such 
terms  are  used  are  certain,  and  the  subjects  of  Pro- 
perty to  be  ghven  are  also  certain,  the  words  are 
considered  imperative,  and  create  a  Trust ' ; 
unless  the  Testator  shews  by  express  words  or 
necessary  implication  that  he  does  not  mean  to 
take  away  a  discretion. 

AVords,  therefore,  of  desire,  advice,  and  recom- 
mendation to  an  Executor,  are  always  deemed 
legatory,  especially  when  accompanied  with  a 
devise  expressly  in  Trust ;  and  convey  a  right  or 
Interest  which  may  be  maintained  in  a  Court  of 
Equity,  even  though  the  Testator  himself  should 
forbid  any  suit  or  action  to  be  brought  for  the 
performance  of  his  Will  in  that  respect.  The  only 
cases  in  which  such  words  are  held  not  to  be 
legatory,  is,  where  they  are  inconsistent  with  the 
antecedent  right  or  Interest,  devised  to  that  Per- 
son, to  whom  they  are  addressed.  In  such  cases 
the  subject  matter  of  the  Recommendation  having 
been  once  absolutely  devised  away,  it  cannot  be 
presumed  that  the   Testator  intended  to  use  his 

*  But  see  Flanders  v.  Clarke,  and  Hawkins,  ib.  p.  179.  Push- 

1  Ves.  9,  man     v.   Fil  liter,   3     Ves.     8. 

^See  Harding  v.Glyn,!  Atk.  Malinv.Keiyhley,  2  Ves.  Jun. 

4U».  Pierson  v.  Garnett,  2  liro.  ^333,  529.    Paul    v.   Comptou, 

C.  C.  45.  S.  C.  2  Bro.   220  ;  8Ves.380;  and  see  Atkins  aud 

lullowin-  Harland  and  Trigg-,  Wright,  17  Ves.  142. 
1  Bro.  C.  C.  142.  and  Wyuue 
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subsequent  words  of  recommendation  in  a  legatory 
sense,  which  would  be  to  construe  his  Will  as 
inconsistent  with  itself  in  one  and  the  same  sen- 
tence^. 

We  shall  proceed  to  consider  the  doctrines  of 
the  Courts  of  Equity,  as  to,  1.  Specific,  2.  Vtsted, 
3.  Lapsed,  and  4.  Conditional,  Legacies. 

1.  Specijic  Legacies  are  of  two  kinds  :  Firsts 
When  a  particular  chattel  is  specifically  describ- 
ed, and  distinguished  from  all  other  things  of  the 
same  kind'',  as  a  bequest  of  a  sum  of  Money  in 
such  a  bag;  or  of  a  Bond  or  other  Security  ;  or  a 
bequest  of  Money  out  of  such  a  Security  ';  or 
Money  in  Navy  Bills''.  Secondly,  Something  of 
a  particular  species  which  the  Executor  may 
satisfy,  by  delivering  something  of  the  same  kind, 
as  an  Horse,  &c.' 

The  first  kind  may  be  more  properly  called  an 
individual  Legacy,  and  if  such  so  bequeathed  is 
not  found  among  the  Testator's  effects,  it  fails  ;  or 
if  given  first  to  A,  and  then  to  B.  they  must  divide 
it ;  or  if  it  is  disp  d  of  in  the  Life  of  the  Tes- 
tator, it  is  an  ademption  of  the  Legacy  '". 

A  specific  Legacy  is  the  same  at  Law  and  in 
Equity,  except  in  the  circumstance,  that  at  Law 

«  See  Avg°.  Rlchanlson  and  ^  Pitt  against  Lord   Camel- 
Chapman,  7    Bro.  1».   C.  320.  ford,  3  Bro.  C.  C.  I(i0. 
Toml.  edit.  '  Purse  v.   Snapliii,  1    Atk. 

"  Purse  and  Snaplin,  1  Atk.  416,   417;    and   see  Simmons 

416.  against  Vallance,  4  Bro.  C.  C, 

'  Lawson  v.  Stitch,  1   Atk.  348. 

508.  "•  lb. 
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ayiy  alteration  is  an  ademption  ;  but  it  is  not  so 
considered  in  Equity,  where  it  is  merely  for  ajoar- 
tial  purpose  ". 

Specific  Legatees  have  in  some  respects  an 
advantage  over  those  that  are  pecuniary,  so  as  to 
be  paid  in  toio  and  not  in  average,  on  a  deficiency 
of  assets:  yet,  in  other  respects,  they  are  distin- 
guished to  their  disadvantage  from  pecuniary 
Legacies' ;  for  if  stock  specifically  given  be  sold, 
or  being  a  Lease,  be  evicted  ;  or,  being  goods,  be 
lost  or  burnt ;  or,  being  a  debt,  be  lost  by  the 
Insolvency  of  the  Debtor  ;  in  all  these  cases  such 
specific  Legatee  is  not  entitled  to  contribution 
from  the  other  Legatees,  and,  therefore,  pays  no 
contribution  towards  them''. 

The  decisions  lean  against  construing  a  Le- 
gacy to  be  specijic^\  because,  contrary  to  the  pro- 
bable intention  of  the  Testator,  it  often  proves 
a  hardship  upon  the  specific  Legatee,  who  by 
an  alteration  of  a  part  of  the  property,  may  find 
nothing  that  answers  the  description'';  and  it 
often  proves  hard  also  upon  other  Legatees,  where 
there  happens  to  be  a  deficiency. 

It  is  a  rule,  therefore,  that  no  Legacy  is  to  be 
held  specific,  unless  clearly  so  intended. 


"     Arnold   against   Arnold,  Ainbl.  310.  and  seeWebsterr, 

1  Bro,  C.  C.  403.  Hale,  8   Ves.  413.     Simmon* 

"  Ashton   V.    Ashton,    3  P.  at^aiust  Vallance,  4  Bro.  C.  C. 

Wms.  385.  349. 

P  Lon^  and  Short,  1  P.  Wms.  ''  See  Sibley  v.  Perry,  7  Ves, 

403 ;  and    see  2  Black.    Com.  520.   and     see    Ashbumer   v. 

p.  512.  M'Guire,  2  Bro.  C.  C.  108. 

*  Ellis      against      ^Yalke^, 
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In  those  cases,  therefore,  of  demonstrative  Lega- 
cies, where  a  sum  of  Money  is  given  out  of  a  parti- 
cular Fund,  the  Court  is  always  desirous  of  con- 
struing it  as  a  general  Legacy,  and  the  particular 
Fund  referred  to  only  as  that,  out  of  which  in  the 
first  place  the  Testator  meant  it  to  be  paid*";  and 
not  to  follow  the  fate  of  that  particular  fund,  and 
such  Legacies  are  considered  as  specific  only,  as 
to  the  Legatee,  so  as  that  it  shall  not  abate '^;  but 
wherever  there  is  a  Legacy  of  Money  out  of  a  par- 
ticular fund,  unless  the  security  is  referred  to 
only  as  the  most  convenient  mode  of  paying  it 
out  of  the  Assets,  it  is  as  much  specific,  as  a 
Legacy  of  a  Horse,  a  Cow,  or  any  moveable  chattel 
whatever  ^ 

The  Court  determines,  upon  the  face  of  the 
Will,  whether  the  Legacy  is  specific  or  pecuniary, 
and  does  not  look  into  the  account  of  the  effects, 
to  see  whether  that  shall  be  turned  into  a  spe- 
cific Legacy,  which  upon  the  face  of  the  Will, 
is  to  be  taken  as  pecuniary '. 

A  specific  Legacy  vests  immediately  from  the 
death  of  the  Testator,  and,  unlike  2i  pecuniary  he- 
gacy,  carries  interest  from  the  death  of  the  Tes- 
tator s. 

Some  very  nice  distinctions  have  been  made,  in 
regard  to  what  is,  oris  not,  a  Specific  Legacy. 

*^  See  Ellis  against  Walker,  ^  ChawortJi  v.  Beech,4Ves. 

Ambl.  310.Clia\vorthv.  Beech,  566,7.  and  see  Innes   v.  John- 

4  Ves.  565.  Roberts  v.  Pocock,  son,  4  Ves.  555. 

ib.  150.  Coleman  v.  Coleman,  '  Innes  v.  Johnson,    4  Ves, 

2  Ves.  J  un.  639.  573. 

**  Coleman  v.    Coleman,  2  *  Barrington  r.  Tristram,  C 

Ves.  Jua.  640.  Ves.  345. 
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Legacies  of  Stock,  whether  general  or  specific, 
are  considered  as  general  Legacies,  unless  there  is 
any  thing  in  the  Will  to  shew  that  the  Testator 
intended  to  confine  it  to  the  Stock  he  has,  at  the 
time  of  his  death  ^. 

Insomecases,  it  seemsto  have  been  considered 
that,  where  a  Testator  has  more  stock  than  that 
which  he  bequeaths,  the  Legacy  is  specific ;  from 
the  absurdity  of  supposing  that  the  Testator  did 
not  give,  out  of  what  he  possessed,  but  that  the 
Executors  should  purchase**;  but  in  a  subsequent 
case',  the  Court  held,  there  must  be  something 
more  than  stock  enough,  to  make  it  specific. 

If  a  Legacy  be,  "  of  my  stock^,*'  or  '*  in  vti/ 
slock,*'  or  "  part  of  my  stock"  the  Legacy  is  spe- 
cific;  but  a  Gift  of  "  ^1000  out  of  reduced  Bank 
Annuities,^*  is  2Lpecuniary  Legacy';  and  so,  where 
there  was  a  Legacy  of  stock  in  the  4  per  Cent. 
Consols,  a  Legacy  to  the  same  Person,  of  "  an 
additional  sum  of  ^2000  more  to  be  paid  out  of 
the  4  per  Cents/'  was  held  to  be  a  pecuniary 
Legacy'":  and  even  a  bequest  o/*^  12,000  of  my 

«  Avelyn  v.     Ward,   1  Ves.  4Bro.  C.  C.  249.  Blackshaw  v. 

Sen.  420l    Purse    v.    Snaplui,  Rogers,  cited  4  Bro.  C.  C.  349. 
1  Atk.  414;  and  see  Sleech  v.  *  See  Ashburncrv.  M'Guire, 

Thoriiigton,2Ves.  002,  et.  2    Bro.    C.  C.     112;  and    see 

■^  See  Ashtoii  V.  Ashton,  For.  Aston  and  Aston,  MS.  Mich. 

152.  S-  C.  MS.  and   in   3  P.  9  (ieo.  2. 1735.  S.C.  For.  152. 
Wms.  384.     In  my   MS.   note         '  Kirby  v.  Potter,4  Ves.748. 

of  the     case,    it    appears    the  but  see  l.ord  Eldon's   expres- 

Testator  used  the  words,  ♦'  his  sion  in  regard  to  this  case   ia 

stock,"  which  makes  it  a  clear  Dean  v.  Test,  9  Ves.  p.  154. 
case.  ""  Deane  v.  Test,  9  Ves.  146. 

'  Simmons  against  Vallance,  and  see  Peterborough  against 

Mortlocke,  1  Bro.  C.  C.  565, 
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funded  Property  to  he  transferred.  Sec.  was  held 
to  be  a pecuniari/,  and  not  o. specific  Legacy". 

Lord  Camden  was  of  opinion  ",  that  if  a  sum  of 
Money  be  given,  ^600  for  instance,  "  due  on  a 
Bond  from  A.,*'  the  Legacy  is  not  specific  ;  but 
Zoi'd  Thurlow  held  differently  p,  and  considered 
the  distinction  as  too  slender  "i;  but  Lord  Cam- 
den's Judgment  has  been  since  vindicated'. 

If  a  Testator  gives  Stock,  which  he  does  not 
possess,  the  Legatee  is  entitled  to  have  so  much 
stock  purchased  ;  nor  is  evidence  admissible  to 
shew  there  was  a  mistake  in  the  Will  as  to  the 
Fund  ^ 

A  Legacy  of  ^^50  for  a  Ring,  is  not  a  Specific 
Legacy  ';  and  if  Bank  Annuities  be  directed  by 
Will  to  be  purchased  out  of  personal  Estate,  it  is 
considered  as  a  pecuniary  Legacy". 

If  there  be  a  specific  Legacy  of  Bank  Stock, 
and  the  clause  of  the  Will  giving  the  specific 
Legacy,  is  set  forth  to  the  Bank,  they  will  take 
care  of  the  Interest  of  the  specific  Legatee ;  but 
if  that  is  omitted,  it  is  at  the  peril  of  the  Party, 


■  Lambert   v.  Lambert,  11  where   Legacy   held    specific, 

Ves.  607  ;    and  see  Kirby   v.  though  sum  named. 

Potter,  4  Ves.  752.  and  Sibley  '  Vid.  what  is  said  in  Cole- 

V.  Perry,  11  Ves.  522.  Wilson  man  v.  Coleman,  2   Ves.  Jun, 

V.    Brownsmith,  9  Ves.   180.  640.  andinChaworthv.  Beech, 

which  seem  to  overrule  Aston  4  Ves.  566. 

V.   Aston,   For.  152.  S.C.MS.  "     Chambers     v.    Minchin, 

•  See  Attorney  Gen.  v.  Park-  4  Ves.  677. 

in,  Ambl.  566.  *  Apreece  v.  Apreeee,  1  Ves. 

''AshburneragainstM*Gurre,  and  Bea.  364. 

2Bro.C.  C.  111.  "  Gibbous  y.  Hills,  1  Dick. 

"  See  Lord  Casleton  v.  Lord  324. 
Fanshaw,    1   E^,    Abr.  298. 
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and  the  Bank  transferring  to  the  Executor,  would 
stand  discharged  ". 

2.  With  respect  to  Vested  Legacies,  it  is  to  be 
observed,  that  the  Court  favours  the  vesting  of 
Interests'',  and,  more  especially,  o{  2l  residuary  he- 
quest,  in  order  to  prevent  an  Intestacy  *.  It  is, 
(with  some  exceptions,)  an  established  Rule, 
borrowed  from  the  Civil  Law,  that  if  a  Legacy 
be  bequeathed  to  one  generally,  to  he  paid,  or 
payable  at  the  age  of  twenty-one,  or  any  other 
age,  and  the  Legatee  die  before  that  age,  this 
is  such  an  Interest  vested  in  the  Legatee  that 
it  goes  to  his  Executor  or  Administrator;  for 
it  is,  debitum  in  prescnti,  though  solvendum  in 
futuro,  the  time  being  annexed  to  the  payment^ 
and  not  to  the  Legacy  itself;  but  if  a  Legacy  be 
bequeathed  to  the  Legatee  at  ticenty-one  ;  or  if, 
or  when,  or  provided,  he  shall  attain  twenty-one, 
and  the  Legatee  die  before  that  age,  the  Legacy 
is  lapsed  y  ;  and  that,  whether  the  Legacy  be  of 
Money,  a  Chattel,  a  Partnership,  or  the  Profits  of 
Traded 

Where  a  Legacy  out  of  personal  Estate,  ha^ 
been  given  *'  at"  or  "  afttr  the  Death''  or,  "  at 
the  decease"  of  a  particular  person,  it  has  been 
held  not  to  denote  a  condition,  that  the  Legatee 
shall  survive  such  person,  but  only  to  mark  the 

'  Hartga  v.    The   Bank  of  ^  Sec2  Vern.  199.  3  Ves.  15. 

England,  3  Ves.  58.  See  what  See  Attorney  Gen.    v.    Mitner, 

is  eaid  in  Bank  of  England  v.  3     Atk.     114.     Stapleton     v. 

Lunn,  15  Ves.  i"»79,  80.  Cheales,  Prec.  Ch.  317.  Monk- 

"  Prescott  V.  Long,  2  Ves.  house  v.    Holme,  1  Bro.  C.  C 

C90.  298.  and  Hanson  v.    Graham, 

"  Bolger  V.  Machell,  5  Ves.  G  Ves.  Jnn.  239. 

509.  Booth  and  Booth,  4  Ves,  'Atkinson  v.  Turner,  2  Atk, 

407.  41.  S.  C.  Barn.  74. 
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time,  at  which  the  Legacy  shall  take  effect  in 
Possession  ;  that  Possession  being  deferred,  on 
account  of  some  Interest  in  the  subject  being 
given  to  the  Person  on  whose  death  the  Gift  is 
to  take  effect* ;  but  wherever  a  Legacy  is  given, 
not  as  an  independent  bequest,  with  a  time  for 
payment,  or  distribution,  appointed  afterwards, 
but  where  the  time  is  annexed  to  the  substance 
of  the  bequest,  the  Interests  do  not  vest  before  that 
period ''. 

Though  in  general,  where  a  Legacy  is  to  be 
paid  at  a  particular  day,  it  is  vested,  and  the  time 
of  payment  only  is  postponed  ;  yet  therc  is  no 
case  where  the  Court  has  held  a  Legacy  or  In- 
terest therein,  vested,  where  the  certainty  of  the 
sum  given  could  not  be  predicated  *". 

Where  there  is  a  clear  vested  Interest,  subject 
to  be  devested  in  a  given  event;  unless  that  event 
happens,  the  Representatives  of  the  Legatees  are 
entitled  ^. 

The  giving  o{  Interest  of  a  Legacy  to  a  Legatee*, 
pr  a  provision   for  his  maintenance,    until    the 


»  Blamire  v.  Gildart,  16  Ves.  3  Bro.  C.  C,  355.  Batsford  v. 

316  ;  and  see  Barnes  and  Allen,  Kebbel,  3  Ves.  363. 

1  Bro.  C.  C.  181.  3Ionkhouse  *=  Maddison  v.    Andrew,   1 
against  Holme,  ib.  298.  Attor-  Ves.  59. 

jiey  Gen.  against   Crispin,  ib,  ^  Sniither  v.  AVillock,  9  Ves, 

386.  and  Benyon  v.  Sladdison,  234.     Harrison    v.     Foreman, 

2  Bro.  75.  there  cited  ;  and  see  5  Ves.  207. 

Molesworth   and    Molesworth,  '^  Saunders  v.   Earle,    2  Ch. 

4  Bro.  C.  C.  408.  Roebuck  and  Rep,  98.   Anon.   2  Vern.  199, 

Dean,  ib.  403.    Bayley  v.  Bi-  Fonnerau  v.  Fonnerau,  1  Ves, 

shop,   9  Ves.  6.    Balmain    v.  118.  S.  C.  3  Atk.  645.  Walcott 

Shore,  9  Ves.  507.  against  Hall,  2  Bro.  C.  C.  305, 

*  Sansbury  v.  Read,  12  Ves.  Hanson  v.  Graham,  6  Ves.  239, 
78'  See  Spiuk  against  Lewis, 
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time  for  payment  of  the  Legacy  ^  provided  it  be 
equal  in  amount  to  the  Interest ''',  vests  the 
Legacy  ;  but  not,  it  seems,  where  the  Legacy  is 
payable  out  of  Z«/i</'*;  much  less,  where  anything 
appears  on  the  Will  to  shew  the  Legacy  was  not 
intended  to  vest'. 

So,  where  personal  Property  is  given  to  one 
for  Life,  and  after  his  decease,  to  another,  this  is 
a  vested  Interest  in  the  second  taker  ;  and  though 
he  dies  in  the  Life-time  of  the  first  taker,  his  Re- 
presentatives are  entitled  to  the  Legacy,  when  it 
becomes  due "'. 

Where  a  Legacy  is  given  to  take  effect  at  an 
indcjinite period,  it  will  be  considered  as  vested  at 
the  death  of  the  Testator' ;  and  the  use  of  such 
words,  as,  "  when  received,'*  "  wheti  got  in" 
*''■  token  recovered,"  '•'"when  laid  out,'*  do  not  so 
clearly  mark  the  intention,  as  to  preclude  the 
application  of  the  legal  presumption*".  If,  how- 
ever, the  intention  is  clearly  expressed,  it  must  be 
carried  into  execution";  but  the  Court  will  not 


^  Hoath  V.  Hoath,  2  Bro.  C.  122;  and  see  Hixon  and  Oliver, 

C.   3.    Green    against    Pigot,  13  Ves.  108. 

1  Bro.  C.   C.   105.  Iloden  v.  'Ilutclieon  v.Manning,4Bro. 

Smith,  Ambl.  588.  C.  C.  491.  in  note,  and  S.  C. 

«3  Bro.  41G.  by  mistake,  called  Hutchin  v, 

''  Gawler   and  Standewicke,  Mannington,  1  Ves.  Jun.  3G(>; 

1  Bro.  C.  C.  106.  in  note.  and    see    S.    P.    Stapleton    v. 

'  Fonerau  v.  Fonerau,3  Atk.  Palmer,  4 Bro. 490.  and  Gaskeli 

645.  S.  C.  1  Ves.  118.  v.  Harnian,  11  Ves.  489. 

■'    See    Dawson    v.     Killett,  '"  Wood  v.  Penoyre,  13  Ves, 

1  Bro.  C.  C.  123,  4.  See  Moles-  33G.  and  Harabling  v.  Lyster, 

worth      against     Molesworth,  ib.  and  S.  C.  but  not  so  full,  in 

4  Bro.  C.  C.  408.  llobuck  and  Ambl.  401. 

Dean,    ib.   403.    Wadley   and  "  Elwin   and  Elwln,  8  Ves. 

North,3  Ves.  364.  Monkhouse  547.    Innes    and    Mitchell,    6 

T.  Holmes,  1  Bro.  C.  C.   298.  Ves.  461 ;  and  see  what  is  «aid 
Walker  and   Shore,   15   Ve«. 
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conjecture  in  favor  of  an  Intention  against  the 
general  Rule". 

A  Legacy  to  the  Children  of  a  Husband  and 
Wife,  is  confined  to  Children  born  at  the  Tes- 
tator's death ".  So,  a  devise  to  younger  Children  of 
Testator's  Son,  to  be  paid  at  twenty-one,  vests  in 
those  born  at  the  death  of  the  Testator  ^. 

The  Law  sees  no  impossibility  of  having 
children  at  any  number  of  years  ;  and  the  not  keep- 
ing demands  of  this  sort  open,  has  induced  the 
Court  to  confine  such  bequests  to  such  Children, 
as  were  in  being  at  the  death  of  the  Testator,  when 
the  number  is  known  ;  and  the  proportions  they 
are  entitled  to,  and  the  time  when  to  receive  it'. 

A  Legacy  to  A.  for  Life,  and  to  her  Children  at 
her  decease,  vests  in  all  the  Children  as  thevcome 
in  esse,  unless  there  are  circumstances  to  shew  that 
not  to  be  the  intention*^. 

But  a  Legacy  to  the  Children  of  A,  at  twenty- 
one,  and  if  any  die  before  that  age,  their  share  to 
go  to  the  Survivors,  does  not  give  a  vested  In- 
terest ;  and  a  Child  born  after  the  Testator's 
death,  but  during  the  Lifancy  of  the  others,  is 
entitled  to  a  share  ^ 

of  that  case,  1 1  Ves.  500.  and  "  Horsley  v.  Chaloner,  2  Ves. 

in  Wood  and  Peuoyre,  13  Ves.  13. 

336.  =  2  Ves.  84  ;   and  see  Hales 

"  Gaskellv.  Harman,  11  Ves.  v,   Currat,   Mich.  C  Geo.     2. 

498.  5(K>.   and   the   case  there  1732.  M.  S.   contra  Dennison 

noticed  of  Innes   v.  Mitchell,  v.    Pocklington,    Hil.    1714. 

(iVes.  4G1.  M.S. 

*  Heathe  v.  Heathe,  2  Atk.  "  Spencer  v.  Bullock,  2  Ves. 

122.  C87. 

^  Gil  more  against   Serern, 
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-  In  all  these  cases,  it  is  observable,  that  ifonce 
a  share  has  survived,  it  will  not  survive  again 
without  express  words  ^  In  those  cases,  where  a 
Legacy  is  considered  as  vested,  though  liable  to 
be  devested,  the  effect  is,  that  in  case  of  the  death 
of  a  Child,  under  the  age  of  twenty-one,  the  pro- 
duce, at  least  the  Interest  accrued  from  the  death 
of  the  Testator,  would  go  to  that  Child;  though 
such  Child  would  take  nothing  in  the  capital  ^. 

If  there  be  a  Legacy  to  the  Testator's  three  Chil- 
dren, to  be  equally  divided  between  them,  share 
and  share  alike,  but  in  case  of  the  death  of  any 
without  being  married  and  having  Children,  the 
share  of  such  Child  so  dying  to  be  divided  between 
the  surviving  Children;  if  one  should  only 
survive,  or  if  one  Child  marries,  and  has  a  Child, 
her  share  is  considered  as  vested^. 

If  a  Testator  has  appointed  any  time  subse- 
quent to  his  death,  fixing  the  share  each  Child  is 
to  take,  that  excludes  those  born  after  that  time '. 
Thus  where  there  was  a  bequest  to  "  all  the 
Children  oi  A.  as  they  shall  severally  attain  six- 
teen ;"  those  born  after  the  eldest  attained  sixteen 


2  Bro.  C.  C.  582.  and  see  Con-  vlieretlie  Chancellor  seems  to 

£:veve  V.  Congreve,  I  Bro.  C.  C.  think  the  share  vests  when  the 

530.  tirst  child  attains  twenty-one. 

'  Exparte  West,  1  Bro.  C.  C.  "  Bell  v.  Phyn,  7  Ves.  453. 

575.  '  Ellison   v.    Airy,    1  Ves, 

s  Vid.  Chaworth  V.  Hooper,  Sen.  111.     In  Hill  and  Chap- 

1  Bro.  C.  C.  81.  Deanev.Test,  man,   1  Ves.  jun.    408.  Lord 

0  A'es.    152,  3.  and   vid.  Lady  Thurlow  says  ofthat  case,  *'  it 

Lincoln  v.   Lord  Pelhain,     10  went  on    a  refinement,     bvit. 

Ves.   175.  but  see  Whitbread  cannot  be  shaken," 
y.  St.     John,   10    Ves.     154, 
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were   excluded ''.     Under  a  Marriacre  Setthmeiit 

O 

the  construction  is  different,  and  is  construed  to 
mean,  *'  all  Children  ;"  and  it  has  been  lamented 
that  the  construction  of  bequests,  is  not  deter- 
mined in  the  same  manner'. 

If  a  Legacy  be  to  the  Children  of  A.  after 
the  death  of  B.  those  born  before  the  period  of 
distribution,  will  take,  unlessa  time  of  distribution 
is  expressly  provided  ;  excluding  all  who  may 
afterwards  come  into  existence"",  and  they  are 
vested  Interests". 

In  Cases  of  this  sort,  any  Child  coming  in  esse 
before  a  determinate  share  becomes  distributable 
to  any  one,  is  included";  even  a  child  by  a  second 
Marriage^. 

But  where  the  Court  has  ascertained  the  time 
as  perfectly  marked  out  by  the  intention  of  the 
Testator,  it  is  considered  as  the  period  of  vesting 
the  property  in  possession,  and  consequently 
when  it  comes  to  be  distributed,  it  must  be  among 
those  only  who  are  in  esse  at  that  time  ''. 


*  Hoste  V.  Pratt,  3  Ves.  730.  frey  v.  Davis,   G  Yes.  50.  De 

and  S.  P.  Andrews  v.  Paitinjj-  Visme   v.  Mello,    1  Bro.  C.  C. 

ton,    3    liro.    401.     Pulbford  537. 

against   Hunter,     ib.    p.  419.  "   Middleton  v.    Messenger, 

Prescott  V.  Long,  2  V'es.  jun.  5  Ves.  140. 

COO.  "  See  Ciilbert   v.    Boorman, 

'  See  Andrews  v.  Partington,  11  Ves.  '238.  W  hitbreail  v.  Lord 
3  Bro.  C.  C.  404;  see  also  St.  John,  10  Ves.  152.  S.  C. 
Prescott  and  Long,  2  Ves.  jun.  M.  S.  Prescot  v.  Long,  2  Ves. 
C92;  and  see  what  is  said  in  jun.  fiOO.  Andrews  v.  Parting- 
Hill  and  Chapman,  1  Ves.  jun.  ton,  3  Bro.  C,  C.  401. 
407.  P    Barrington    v.    Tristram, 

"'  Walker  v.  Shore,  15   Ves.  CVes.  340. 

124;   and  see  Gilbert  v.  Boor-  "^  Hughes  v.  Hughes,  3  Bro. 

fnan,  11  Ves.  238.  aad   Gpd-  C.  C.  p.  352,  435.  Godfrey  y. 

VOL.  II.  C 


18  EQUITY    JUIUSDICTION. 

If  a  Legacy  be  given  77^0;^  a  JMarricif^e  with  a 
given  consent,. the  Legacy  docs  not  vest  before  the 
Marriage';  because  in  such  cases,  it  cannot  be 
ascertained  whether  the  Contingency  will  happen 
or  no  '.  "  Dies  incerlns  in  testamento  conditioncni 
fac'it^'  is  the  Rule  of  the  Civil  Law.  But  thi^ 
doctrine  does  not  apply  in  the  case  of  a  residue. 
Where,  therefore,  there  was  a  Residuary  bequest 
to  Trustees  upon  trust  to.  pay  the  Dividends,  &c. 
equally  between  the  Testator's  two  Great  Nieces 
until  their  respective  Marriages,  and  from  and 
imirfediately  after  their  respective  Marriages,  to 
assign  and  transfer  their  respective  moieties  or 
shares  thereof,  unto  them  respectively,  it  was  held 
to  be  a  vested  Interest  before  Marriage'. 

A  Legacy  to  Daughters,  equally  to  be  divided 
between  them  when  they  arrive  at  twenty-four 
yearsof  age,  has  been  held  to  ve«<  immediately,  and 
only  the  time  of  payment  postponed  '';  but  though 
it  vests  immediately,  and  in  case  of  the  death  of 
either  Legatee  would  goto  her  Executors  or  Ad- 
ministrators, yet  they  cannot  claim  the  Legacy, 
until  such  time  as  the  Lifant  Legatee  would  have 
attained  twenty-one  '%  unless  the  whole  Interest 
is  given  in  the  mean  time''. 

It  is  different  where  a  bequest  is  of  a  Legacy  to 

Davis,  6  Ves.  49.  Devisme  v.        *  Mav  against  Wood,  3Bro, 

Mills,  1  Bio.  C.  C.  537.  C.  C.  471. 

'  Caibut  V.  Hilton,    1  Atk.         "  2  Vt-rn.  94.  199.    l.aundy 

381.  Atkins  V.    Hitcocks,   lb.  v.  Williams,   2  P.  Wms.  480. 

p.  509.  Chester  v.  I'aiiiter,  2  P.  Wms. 

*   Elton  V.    Elton,    3  Atk.  33(),  7.  Rodeu  against  Smith, 

507.  S.  C.  1  V'es.  (5.  Auibl.  588. 

'  Booth  V,  Booth,  4  Ves.  399.        «  Arubl.  588. 

4 
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an  Infant  at  his  age  of  twenty-one  years,  and  if 
the  Infant  dies  before  twenty-one,  then  to  J.  S. 
in  such  case  on  the  death  of  the  Infant  before 
twenty-one,  the  gift  to  J.  S.  takes  place  imme- 
diately, because  the  bequest  over  to  him  is  as  a 
new  substantive  bequest  y, 

A  clause  of  survivorship  between  two  Legatees, 
"  if  either  of  them  should  die"  is  confined  to  a 
case  of  Lapse,  and  does  not  prevent  the  vesting 
of  the  Legacies  ^ 

3.  With  regard  to  lapsed  Legacies^  it  is  a  general 
Rule  that,  (unless  it  be  a  joint  Legacy  which  goes 
to  the  Survivor  ^,  or  a  Tenancy  in  common  with 
a  bequest  over  to  the  Survivors '',)  if  a  Legatee  die 
in  the  Life-time  of  the  Testator,  the  Legacy  is 
lapsed;  and  the  Rule  is  the  same,  though  the  Will 
be  made,  in  execution  of  a  Power ''. 

A  Testator  is  never  to  be  supposed  to  mean 
to  give  to  an}'-,  but  those  who  shall  survive  him^ 
vmless  the  Intention  is  perfectly  clear  "^.  A  Legacy 
to  A.  and  his  Representatives^  would  lapse  by  the 
death  of /^.,  in  the  Life  of  the  Testator  %  So  a 
Legacy  to  an  Executrix,  or  to  her  Heirs, Executors 


y  Laiindy  v.  Williams,   2  P.  ^  Coibyn  v.  Freucli,   4  Ves. 

Wms.480.  Papworth  v.  Moore,  435. 

2  Vern.   283.  Roden    against  *  Elliot  v.  Davenport,  1   P. 

Smith,  Ambl.588.  Wms.  83.  S.  C.   2  Vern.  521. 

*  King  V.  Taylor,  5  Ves.  800.  Maybank  v.    Brooks,     1  Bro. 

*3P.  Wms.   113;   and  see  C.  C.  84.  A  doubt,   however. 

Humphrey  v.  Tayleur,  Ambl.  was  expressed  on  the  subject 

130.  in  Corby  n   v.  French,  4  Ves. 

"  Miller  and  Warren,  2  Vern.  435 ;  and  see  Bridges  v.  Wood, 

207.  mentioned   in   Mr.    Raithby's 

'^Okev.  Heath,  1  Ves.  135.  valuable  Edition  of  Vernon,  ;2 

Puke  of  Marlborough   v.  Lord  Vol.    p,  378.  note  1. 
'jodolphini  2Ves,  73, 

c  2 
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and  Administrators,  lapses  bj^  tiie  death  of  the 
Executrix  in  the  Testator's  Life '^;  and  if  a  Legacy 
be  to  one  for  Life,  and  after  the  death  of  that 
Person  to  several  others,  and  in  case  of  their 
deaths  to  their  reprcsentativjcs,  and  one  of  the  Le- 
gatees dies  in  the  Life  of  the  Testator,  the  Legacy 
lapses'^.  But,  if  a  Person  says  in  his  Will,  "7/or- 
give  such  a  dehl^*'  or  that,  "  my  Executor  shall  7iot 
demand  it"  or,  "  shall  release  it,''  this,  it  seems,  is  a 
discharge  of  the  debt,  though  the  Debtor  dies  in 
the  Life-time  of  the  Testator''. 

It  is,  however,  a  general  Rule,  that  a  Trust 
Legacy  does  not  lapse,  by  the  Death  of  the  Trus- 
tee in  the  Testator's  Life-time;  but  that  it  sur- 
vives for  the  benefit  of  the  Cestui  que  Trust  \ 

A  Testator  may,  if  he  pleases,  prevent  a  Legacy 
from  lapsing;  but  to  do  so,  the  Will  must  be  spe- 
cially penned '';  and  the  Testator  must  not  only 
declare  that  the  Legacy  shall  not  lapse,  but  he 
must  likewise  mention  the  person  to  take  m  the 
stead  of  the  Residuary  Legatee'. 

If  a  Legacy  of  £600  be  given  to  y^.,  and  if  ^. 
die  before  twenty-one,  then  to  7i.,  and  A.  die 
before  twenty-one  in  the  Testator's  Life-time,  this 


'  Stone  V.  Evans,  2  Atk.  86.  England,  2  Vern.  468.  S.   C. 

«  4  ^■<•!>.  435.  Prec.  Ch.  200. 

''   Elliot   V,     Davenport,    2  "3  Atk.  582. 

Vern.  522.  S.  CM  P.  Wms.  m.  '  Bridge  against  Abbot,  3 

And  see  Sibthorpe  V.    Moxon,  Bro.     C.     C.  225.     Sibley    v. 

3  Atk.  579.  S.  C.  1  Ves.  49.  Cooke,  3  Atk.  572.   Willing  v. 

'  Moggridge  v.   Thackwell,  Baine,  3  P.  Wms.  113.  Darrell 

1  Ves.  jun.  475.  Oke  v.  Heath,  v.  Moiesworth,  2  Veru.  378. 
1  Ves.  140 ;  but  see  Eucles  v. 
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is  not  wholly  a  lapsed  Legacy,  but  goes  over 
to^."^ 

It  is  a  general  Rule,  ever  since  the  Case  of 
Poidet  V.  Poidet ",  followed  as  Lord  Hardwicke 
says,  by  a  multitude  of  cases",  that  where  Money 
is  given  to  be  paid  at  afidure  tirne^  (for  if  payable, 
presentlt/,  the  Rule  does  not  apply  p,)  out  of  a 
Real  Estate,  and  the  Legatee  dies  before  the 
time,  it  sinks  into  the  Estate  'i. 

And  whether  the  Legacy  be  givenbya  Parent  % 
or  Q.  Stranger^,  charged  upon  Lf^nd  primarily,  or 
as  auxiliary  to  the  Personal  Estate  \  and  though 
given  with  Interest/,  yet  if  the  Legatee  dies 
before  it  is  payable,  the  Rule  is  the  same,  and  the 
Legacy  sinks  into  the  Land  ;  and  that  as  well  for 
the  benefit  of  an  hceres  f actus,  as  of  an  Jiceres  natus ; 


"•  Northey  v.  Strange,   IP,  ^  Wilson  and  Spencer,  3  P. 

Wnis.  343.  Wms.  172. 

"  2  Ventr.    36G.  and  S.  C.  -^  Hall  v.  Terry,  1  Atk.  503  ; 

1  Vera.  204,  321.  and   S.   C.  and  see  Van  v.  Clarke,  1  Atk. 

2  Ch.  Kep.  204.  512.   Gordon   v.    Raynes,  3  P. 
**     Hodgson     V.      Rawson,  Wms,  .138.   Smith  v.   Smith, 

1  Ves.  47.  Boycott  and  Cotton,  2  Vern.  92. 

1  Atk.  55G.  overruling  Cave  '  Harrison  v.  Naylo^r,  3  Bro, 
T.    Cav€,  2  Vern.  508.   Prec.  C.  C.  110. 

Ch.  201.  Yates  and  Fetti place,  ^     Prowse    and    Abingdon^ 

2  Vern.  416.  Dukeof  Chandos  1  Atk.  485.  Carter  v.  Bletsoe, 
V.  Talbot,  2  P.  Wms.  613.  and  2  Vern.  617.  S.  C.  Prec.  Ch. 
Mr.  Cox's  note, somuch  praised,  267.  which  weakens  the  pre- 
by  Lord  Rosslyn,  3  Ves.  138.  vious  case  of  Jackson  v.  Fer- 
Attorney  General  and  Milner,  rard,  2  Vern.  424.  as  observed 

3  Atk.  115-  Prince  and  Loman,  by  Lord  Hardwicke,  1  Atk. 
3   Ves.    138.    Codrington  and  486. 

Lord    Foley,  6  Ves.  383.  The  *  See  Duke  of;  Chandos   v. 

case  oF  Jackson  and    Ferrand,  Talbot,  2  P.  Wras.  612. 

contra,    2   Vern.     424.     Lord  *  Gawler  v.  Standewick,     1 

Hardwicke  calls  an  anomalous  Bro.  C.  C.  106.  in  note, 
case. 
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for  Equity  will  not  countenance  the  loading  of  an 
heir  for  the  benefit  of  an  Administrator'^;  or  rather, 
perhaps,  because  the  Court  will  govern  themselves 
as  far  as  is  consistent  with  Equity,  by  the  Rules 
of  the  Common  Law",  which,  in  this  respect, 
agree  with  the  Civil  Law  ^. 

If  a  Legacy  be  charged  on  both  the  personal  and 
the  Keal  Estate,  and  the  personal  Assets  are  suffi- 
cient, the  Legacy  is  payable^;  or  if  only  partly 
sufficient,  then,  it  seems,  so  much  thereof  as  the 
Personal  Estate  will  extend  to  pay,  will  go  to  the 
Executors  or  Administrators  of  the  Legatee*, 

The  exceptions  to  the  Rule  are,  where  the  pay» 
ment  is  postponed  for  the  conveniency  of  the  £$•> 
iate, — the  circumstances,  not  ofthe  Person,  but  the 
Fund  ^.  The  intent,  too,  where  it  appears,  will 
controul  the  general  Rule'';  ^'  and,'' — says  Lord 
Hardwicke,  "  cases  of  this  sort  must  be  left  to  the 
discretion  ofthe  Court,  who  are  governed  by  pru- 
dential reasons  and  particular  circumstances ''.'* 
If  Portions  out  of  Land  are  given  to  he  paid  at 


"  Jennings  v.    Looks,  2  P.  ^  Lowther  and    Condon,    2 

Wms.  277.  Atk.   128.    S.   C.  Barn.    327. 

"    Piovvse  V,  Abingdon,    1  King  and  Withers,  Free.  Clu 

Atk.  480.  348. 

J  See  Weedon  v.  Fell,  2.4tk.  "  Sherman  v.  Collins, 3  Atk. 

12.  321.  See    Lowther  v.  Condon, 

»  Richardjvon   v.    Greese,  3  2  Atk.  133.  confirmed  3  Atk. 

Atk.  (^9.  322.    Hodgson  v.  Rawson,    1 

*  lb.   and   Duke    Chandos,  Ves.  47.    Wilson    v.   Spencer, 

V.  Talbot,    2   P.    Wms.  013.  mentioned  in  1  Ven.  48.  King 

Sherman   v.   Collins,    3   Atk.  v.    Withers,  For.    117.   Smith 

320 ;  but  see    Van   v.  Clarke,  against  Partridge,  Ambl.  200. 

1    Atk.    512.    where    Legacy  '' Lowther  v,  Condon, 2  Atk. 

given    out  of  a  mixed   Fund  132. 
F&s  not  raised. 
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€ighleen  or  Marriage^  and  the  Party  dies  before 
that  time,  the  occasion  of  raising  them,  viz.  the 
Advancement,  ceases,  and  therefore  the  reason  of 
giving  it  qualifies  the  grant:  as  an  Annuity  jor^ 
consilio impenso  aiidimpendendo,  the  Counsel  is  a 
foundation  of  the  grant ;  and  so  in  these  cases  the 
Provision  for  advancement  being  the  reason  of  the 
Portion,  when  that  fails,  the  portion  ceases  like- 
wise. It  may  be  compared  to  what  is  called  in 
Scotland,  causa  data  et  non  secuta^  where  the 
■cause  ceases  ;  it  is  never  to  be  raised  for  one  pur- 
pose, when  designed  for  another*. 

Where  Portions  have  been  given  out  of  Land, 
and  no  time  of  payment  expressed,  some  cases  say, 
they  are  Interests  vested  presently  and  transmis- 
sible ';  and  others,  that  such  portions  do  not  vest 
if  the  Children  die  before  they  want  them  «;  but 
Lord  Camden  seems  to  have  been  of  opinion, 
that  in  all  cases  where  Portions  are  postponed 
without  being  made  payable  at  twenty-one  or 
Marriage,  the  postponing  is  for  the  convenience  of 
the  Estate  **,  and  the  Legacy  is  vested,  more  espe- 
cially, if  a  right  of  Entry  be  given '. 

If  there  be  a  gift  in  favour  of  a  particular  Lega- 
tee, and  he  dies,  no  benefit  that  Legatee  could 

•  For.  122  ;   and  see  Wilson  «  As  in  Bruen  v.  Bruen,    2 

V.Spencer,  3  P.  Wms.  174.  Vern.  4:^9.  S.  C.PrecCh   5  95. 

^  Evelyn   v.    Evelyn,    2  P.  ^  Manning  against  Herbert, 

Wms.  COO.  Earl  Rivers  v.  Earl  Ambl.  576. 

of  Derby,  2  Vera.  72,  92,  208.  '  Ku.nes   v.  Hancock,  Man- 

Cowper  V.   Scott,  3  P.  Wnis.  nirg  against  Herbert,  Ambl. 

120,1.  575^ 


24  EQUITY  JURISDICTIOy. 

have  claimed,  if  he  had  survived,  can  be  set  up 
against  the  persons  to  whom  the  Estate  would 
come,  subject  to  the  disposition  in  favor  of  that 
Legatee,  if  he  had  lived.  If,  for  instance,  a  real 
Estate  be  given  to  A.  and  a  personal  Estate  to  B., 
exempt  from  Debts,  that  exemption  is  to  be  consi- 
dered as  intended  only  for  the  benefit  of  B.  that^e 
shall  not  pay  those  debts,  to  which  he  would  be 
liable,  if  no  such  Provision  had  been  made;  and 
it  is  not  a  general  exemption  of  the  personal  Es- 
tate *. 

4.  Conditional  Legacies,  are  next  to  be  consi- 
dered. 

Legacies  of  personal  Property   given  on  con- 
ditions in  restraint  of  Marriage,  have    been  the 
subject  of  much  grave  discussion,  and  it  would  be 
difficult  to  reconcile  all  the  cases.     Devises    of 
Lands^  upon  a  condition  not  to  marry  without  con-  . 
sent,  are  effectual^;  but,  Legacies  of /7er507/rt/JE^5- 
iate  on  such   conditions,  are  decided   upon    dif- 
ferent grounds,    and,  whether  precedent  or  subse- 
quent^ have  always  the  most  favourable  construc- 
tion put  upon  them,  to  prevent  a  Forfeiture",  and 
save  a  child  from  being  stript  of  a  Provision  ;  es- 
pecially, where  there   have  been  no    aggravating 
circumstances,  and  the  end  of  the  Father's  inten- 
tion and  caution,  has  been  attained.     In  cases  of 


'  ^yaring  v.    Ward,  5  Ves.     300.  S.  C.  2  Cli.  Rep.  26.  and 
C75.  1  Ch.  Ca.  l;38. 

*  Fry  and    Porter,   1  Mod.         '    Daley  v,   Desbouverie,  2 

Atk.  2G5. 
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this  sort,  the  Court  has  made  such  a  construction 
of  words,  as  they  would  not  do  in  other  cases''. 

It  has  been  supposed  to  b(3  an  estabhshed 
Rule  in  the  civil  Law',  and  certuiuly  has  long 
been  the  doctrine  ot"  Courts  of  Equity,  that  where 
Si  personal  Legacy  is  given  to  a  Child,  on  condition 
of  marrying  with  consent,  this,  (unless  in  those  cases 
where  on  breach  of  the  condition,  a  smaller  sum 
is  given  in  the  alternative*^,)  is  not  looked  on 
as  a  condition  annexed  to  the  Legacy,  but  as  a 
declaration  of  the  Testator,  in  terroreni'^;  thoughit 
can  hardly  be  seriously  supposed  a  Testator 
would  hold  out  the  terror  of  that  he  never  meant 
to  happen  ^.  This  Rule,  however,  is  so  strictly 
adhered  to  in  the  Ecclesiastical  Court,  that  the 
marrying  without  consent  is  not  considered,  there, 
as  a  breach  of  the  Condition,  a/^/io?/^' A  (he  Legacy  is 
actually  given  over.  But  that  rule  has  not  been  car- 
ried so  far  in  Courts  of  Equity  ;  for  in  such  cases, 
it  is,  unquestionably,  considered  as  a  breach  of  the 
condition,  and  that  the  Legacy  is  forfeited". 

*  Burlton  against  Humph-     130.  Jones  and  Suffolk,  1  Bio. 
rey,  Ambl.  207.  C.   C.   528.  Cockel  v.  Phipps, 

«  See  Lex  Fapla  Poppsea.  In  1   Dick.  391. 
Mr.  Hargrave's  able  argument         "  2  Bro.  C.  C.  488. 
in  Scott   V.    Vernon,   2     vol.         '  Bellasis  v.  Erwiu,  2Freern. 

Jurisconsult.  Exercitations,  p.  171.  Rightson  v.    Overton,  ib. 

191.    &c.     he  controverts    the  21.     Stratton   v.      Grymes,   2 

propriety  of    attributing    the  Vern.  357.  Chaver  v.  Spurling, 

rule  to  the  civil  Law.  2  P.    Wms.  528.   Graydon    v. 

'  Gillet  v.  Wrav,  1  P.  Wms.  IIickes,2  Atk.  18.  Wheeler  and 

284.  Creagh  V.  Wilson,  2  Vern.  Bingham,   3  Atk.  .367.    S.  C. 

572.  1    Wils.    135.    Underwood    v. 

*  Rightson  V.  Oveiton,  2  IMorris,  2  Atk.  184,  contra; 
Freem.  21.  Jervoise   v.  Duke,  but  that   case     overruled     in 

1  Vern.  20.  Garrett  v.   Pritty,     Hemming  v.  Hunk  lev,  1  Bro. 

2  Vern.  293.   Revnish  v.  Mar-     C.  C.  303.  and   in  Scott  and 
tin,  3  Atk.  331.  S.  C.   1  Wils.    Tyler,  2  Bro.  C.  C.  488.  S.  C. 
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Wherever  a  Legacy,  given  on  condition  of 
Marriage  with  consent,  is  charged  on  the  real  As- 
sets, the  condition  is  not  considered  as  merely  m 
tcrrorem';  but  it  is  so  considered,  where  the  Legacy 
is  not  originally  a  charge  upon  the  Land,  but  the 
Lands  are  charged  only  ?is  auxiliary  upon  a  de- 
ficiency of  the  personal  Estate  ""i  in  wdiich  case,  if 
necessary,  the  Assets  will  be  marshalled  in  favor 
of  the  Legatee'. 

If  the  bequest  over,  is  merely  a  residuary  be- 
quest, it  has  been  much  questioned,  and  still  re- 
mains doubtful,  whether  a  Marriage  without  con- 
sent, is  a  forfeiture  of  the  Legacy.  In  the  un- 
printed  case  of  Hayward  and  Paget'^,  alluded  to 
in  Harvey  and  Aston  °,  and  in  Seoit  and  Tyler"",  by 
the  name  oi" Paget  and  Haywood^  Sir  Joseph  Jekyl 
expresses  himself  as  follows  :  "  It  is  a  rule  in  this 
Court P,  that  where  a  Legacy  is  given''  on  condi- 
tion of  Marriage  with  consent,  and  if  a  Marriage 
is  had  without  consent  then  to  go  over  to  the 
residuary  Legatee,  it  is  the  same  as  if  there  had 
been  no  limitation  over  at  all ;  and  I  am  of  opi- 
nion, this  case  comes  within  that  Rule;  for  here 
the  devise  over  is  to  the  Executrix,  and  to  be   at 

Judgment    from    I-ovd  Thnr-         '  lb.  385- 

low's  own  notes,  2  Dick,  721.         '"    I  am  in  possession  of  a 

Stackpoolc   and   Beaumont,  3  MS.  note  of  this  case. 

Ves.  89.   Mercer   and  Hull,  4         "  1  Atk.  379. 

Bro.  P.  C.  328.  Keiley  a<?ainst         "  2  Bro.  C.  C.  488, 

Wonke,  3  RidiTw.  F.  C.  24(i.  p    2  Vern.   203.    Garret    v. 

'  This  >vas   solemnly  deter-  Pritty. 
mined  in    Harvey  v.   Aston,  1         ''And    see    S.  C.  2  Freem. 

Atk.  379.  and  see   Rennisli  v,  220.   and  see    Semphill    and 

Martin,  3  Atk.  332.  Bavlev,  Pre.  Ch.  502. 

"  3  Atk.  333. 
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her  disposal,  though  not  tor  her  benefit."  At  the 
end  of  this  case  it  is  observed  by  the  Reporter, 
that,  "  it  seemed  to  be  against  the  opinion  of  the 
Bar." 

Lord  Hardwicke  also  held  that  a  devise  over,  to 
be  effectual,  must  be  a  special  bequest  on  the 
event  of  not  observing  the  condition  ;  and  that  a 
residuary  devise,  unless  penned  in  such  a  manner 
as  is  tantamount  to  a  special  devise  over,  as  by 
especially  directing  the  Legacy  to  sink  into  the 
residue,  will  not  avail "";  and  Zorc?  77i z/r/o?i;  seems 
to  have  been  of  that  opinion,  in  Scott  and  Tyler: 
on  the  other  hand,  several  authorities  may  be 
adduced  to  shew,  that  such  a  residuary  bequest 
is  effectual*. 

Conditions  in  restraint  of  Marriage  generalli/, 
are,  it  seems,  void  ;  and  a  condition  absolutely 
enjoining  celibacy,  or  tantamount  to  a  prohibition 
of  Marriage,  would  be  a  void  condition*.  On 
Gifts  or  Devises  of  the  Inheritance,  or  Freehold 
of  Lands,  almost  any  condition  or  limitation, 
however  restricting  the  right  of  Marriage,  unless 
it  amounts  to  a  prohibition  of  ever  marrying, 
that  is,  to  an  absolute  injunction,  of  celibacy, 
has  been  considered  as  effectual ", 


'  Wheeler    v,  Bingham,    3  Atk.  379 ;  ancl     see  Mr.  Har- 

Atk.  307.  S.  C.  1  Wiis.  135.  grave's    Vindication  of    these 

'  Lady     Kilmnrry*3       case,  autliorities,    2  vol.    Juriscon- 

mentioned  in  Parker  v.  I'arker,  suit  Exercitations  241,  &c. 

2  Freem.  59.  Amas  V.  Horuer,  *  2  Vol.    Jlarjir.    Juriscon- 

Eq.  Cas.  Abr.  112.    and  what  suit  Exercitations,  255. 

is  said  in  Harvey  v.  Aston,    i  "lb.  250.  Ce.  Lit.  42. 
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An  injunction  to  ask  consent,  is  lawful, 
as  not  restraining  Marriage  generalh',  A  con- 
dition that  a  Widow  shall  not  marry  is  not  un- 
lawful'';— an  Annuity  during  widowhood  ; — a- 
condition  to  marry  or  not  to  marry  Titius,  is  good. 
A  condition  prescribing  due  ceremonies,  and  place 
of  INIarriage  is  good  ;  still  more  is  a  condition  good 
which  only  limits  the  time  to  twenty-one:"^  or  any 
other  reasonable  age,  provided  it  be  not  used 
evasively  as  a  cover,  intending  to  restrain  Mar- 
riage generally  '', 

It  is  observable,  in  regard  to  Conditions  annexed 
to  a  Devise  of  real  or  personal  Estate,  and  no 
notice  required  to  be  given,  nor  any  person  ob- 
liged to  give  notice,  the  Legatees  must  perform 
the  condition,  whether  they  have  notice  or  not, 
(unless  in  the  case  of  an  TIeir  at  Law^)  or  can- 
not be  entitled  ;  and  if  they  do  not,  where  there 
is  a  Devise  over,  a  Forfeiture  incurs,  though  they 
have  had  no  notice  ^ 

If  one  by  Will  gives  Legacies,  to  be  paid  at 
Twenty-one  or  Marriage^  which  shall  first  happen, 
provided  they  marry  with  the  consent  of  their 
Father  or   jNIother,  or  the  survivor  of  them,  other- 

'  Barton  v.  Barton,  2  Vern.  ten    argument,   2    Dick,   721. 

308.  Scott  and  Tyler,    2  Bro.  See    the    observation    on    the 

C.  C.  488.  .Tudj^nieiit  in  tliis  case,  3  Ves, 

"  As  to  this,  see   Stackpole  07.  and  on  this  subject,  Clarke 

V.  Beanmont,  -3  Ves.  89.  v.  Parker,  18  V^es. 

"  Scott  as^ainst  Tyler,  2  Bro.  '     Burleton    against  Hum- 

C.  C.  488.  S.  C.  better  report-  phrey,  Anil>l.  259. 
fd  from  Lord  Thurlovv's  writ-        ^  Chancev  v.     Graydon>  2 

Atk.GlG. 
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wise  to  sink  into  the  personal  Estate,  tlie  Le* 
gacies  vest  at  Twenty-one,  and  either  of  therA 
marrying  without  consent  afterwards,  is  of  no 
consequence  \ 

A  Condition  by  will,  requiring  the  consent  of 
Trustees  to  a  INIarrias-c,  has  been  determined  not 
to  be  appHcablc  to  the  second  Marriage  of  a 
Daughter,  who  had  married  between  the  date  of 
the  will,  and  the  death  of  the  Testator,  and  was  a 
Widow  at  his  death  ^. 

Where  the  condition  becomes  impossible^  as 
where  the  consent  must  be  of  Iko^  and  one 
dies,  a  Marriage  without  consent  is  good  ;  for  it 
is  a  naked  power,  not  coupled  with  an  Interest, 
and  does  not  survive*'. 

Where  the  condition  of  Marriage  with  consent 
is  a  condition  subsequent,  the  Legatee  will  keep 
her  Legacy,  though  she  marries  without  the  re- 
quired consent  ^. 

If  a  Settlement  before  Marriage  be  one  of  the 
terms  on  which  a  Legacy  is  given,  and  a  tender  is 
made  of  such  a  Settlement,  but  by  the  neglect  of 


*  Desbody  v.  Boyvllle,  2  P.  P.   Wms.  G2G.   confirmed  on 

"VTms,  547.   Pullen  v.    Ready,  appeal    to      tlie     Chancellor, 

2  Atk.  587.  and  see  Knight  V.  WS.  Reports;  in  Jones  and 
Cameron,  14  Ves.  380l  and  Suffolk,  1  Bro.  C.  C.  529.  it 
Osborne  v.  Brown,  5  Ves.  527.  is  said  of  this  case,  that  *'  it 
a  case  decided,  it  seems,  on  goes  a  great  ivay."  And  see 
the  same  principle.  Show.  P.  C.  87.  Co.  Lit.  206. 

''  Crommelin  v.  Crommelin,  but  see  Gradou   v.  Hickes,  2 

3  Ves.  227.  and  see  Ilutchin-  Atk.  18. 

son  aj^ainst  Hammond,  3  Bro.  **  See   Reynish  v.  Martin,  3 

C.  C.  140.  Parnell  v.  Lyon,  1  Atk.  332.  and  see  Burleton  v. 

Ves.  &  Bea.  484.  Ilumijhrey,  Ambl.  256.  Gaf 

I  Plyslon  against  Berry,   2  ret  v.  Pritty,  2  Veru.  293. 
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the  Trustee,  it  is  not  made  before  Marriage,  it 
may  be  n)ade  after,  and  the  Legacy  will  not  go 
ovc^^ 

Where  a  Legacy  is  given,  the  greater  part  of 
which  is  to  go  over,  upon  Marriage  without  con- 
sent of  Executors ;  a  conditional  consent,  upon 
the  offer  of  a  Settlement,  may  be  retracted,  on  a 
subsequent  refusal  to  settle;  and  a  Marriage  with- 
out such  consent  is  a  Forfeiture ^ 

A  consent,  after  the  Marriage,  has  been  held 
suflicient,  where  it  was  not  required  to  be  in 
writing^. 

If  a  consent  is  once  given,  it  cannot  be  with- 
drawn by  adding  terms,  that  do  not  go  to  the 
propriety  of  giving  the  consent*".  And  where 
the  consent  of  Parents  is  requ'ued,  a  gc7ieral con-' 
sent  to  any  Marriage  the  Child  may  contract,  is 
sufficient '. 

A  Power  of  trying  how  far  the  grounds  are  rea- 
sonable, upon  which  Persons,  intrusted  by  Pa- 
rents have  given  or  withheld  their  consent,  is  ex- 
ercised by  the  Court,  though  it  has  been  termed 
a  very  dangerous  power*". 

Where  a  Legacy  was  given  upon  condition  of 
releasing  all  claims  upon  the  Testator's  Estate 
and  Effects  within  a  limited  time,  and  the  Lega- 
tee took  the  Legacy,  but  did  not  actually  release, 

•  O'Calagliau  v.   Cooper,   5  ^   lb.  242.   and    see    Lord 

Ves.  117.  audsee  on  this  sub-  Strange  against  Smith,  Ambl. 

ject,  10  Ves.  244.  263. 

^Dashwood  v. Lord  Bulkelev,  '  Mercer  against  Hall,  4  Bro* 

10  Ves.  230.                           '  C.  C.  .32(3. 

e  Mevcer   v.    Hull,    4    Bro.  ^  lb.  245, 
C.C.  323. 


TRUSTS.  31 

it  was  held  he  was  bound  by  his  Election,  and 
that  his  Executors  should  release.  These  are 
considered  not  as  Gifts  upon  condition  prece- 
dent, which  require  strict  performance,  but  are 
conditions  annexed  to  the  body  of  the  Gift,  and 
pass  with  it'.  And  so,  where  Legacies  were 
given  to  four  Grand-children,  upon  condition  that 
as  they  came  of  age,  they  should  release  all  claims  to 
the  Testator's  Estate  ;  the  condition,  it  was  held, 
must  be  taken  distribuiiveli/,  and  such  only  as  re- 
fused to  release,  forfeited  their  Legacies'". 

A  provision  in  a  Will  that  any  Legatee  contro* 
verting  the  disposition  the  Testator  had  thereby 
made  of  his  Estate,  should  forfeit  his  Legacy, 
is  held  to  be  in  ierrorem  only,  and  no  Forfeiture 
is  incurred  by  contesting  any  disputable  matter 
in  a  Court  of  Justice",  unless  there  be  a  devise 
over  on  breach  of  the  condition". 

A  condition  inconsistent  with  the  terras  of  the 
Gift  of  a  Legacy,  is  void.  As  where  there  was 
a  Bequest  to  A.  for  Life,  and  at  his  decease  to 
his  Heirs,  Executors,  &:c.  *'  but  if  he  attempts  to 
dispose  of  the  Principal,  the  Legacy  to  go  to 
another,"  the  condition  was  held  to  be  inconsis- 
tent, and  that  A.  took  the  absolute  Interest  p. 

If  there  is  a  declaration  and  undertaking  by  a 


'  Earl    of   Northumberland  91.  Morris    r.   Burroughs,    1 

V.  Earl  of   Aylesford,  Ambl.  404. 

540.  and   on  rehearing,  ib.  p.  *  Cleaver  v.  Spurling,  2  P, 

657.  Wms.  528. 

"  Hawes  v.  Warner,  2  Vein,  ^  Bradley  v.  Prixoto,  3  Ves. 

478.  324. 

Z  Powell  V,  Morgan,  2  Vern. 
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Legatee,  to  do  an  act,  in  consideration  of  the  Tes- 
tator's devising  to  that  Legatee,  the  Court  will 
decree  it,  whether  such  an  undertaking  was  be- 
fore   the  Will  was  made,  or  after  i. 

\yhere  there  was  a  Legacy,  (reciting  the  pro- 
bability that  the  Legatee  was  not  living,)  upon 
express  condition  that  he  shall  return  to  Eng- 
land, and  personally  claim  of  the  Executrix,  or  in 
the  Church  Porch,  and  if  he  shall  not  so  claim 
within  seven  years,  to  be  presumed  dead,  and  the 
Legacy  to  fall  into  the  Residue :  the  Legatee  not 
having  returned,  and  dying  abroad  within  seven 
Years,  the  Leoacv  was  held  not  to  be  due  :  the  ex- 
istence  of  the  Legatee,  though  appearing  other- 
wise, being  to  be  proved  by  the  particular  means 
prescribed  ;  and  therefore  not  within  the  Cases 
in  the  Civil  Law,  where  the  end  being  ob- 
tained, the  means  were  not  essential  \ 

In  a  Case  where  the  Legacy  was  in  Trust  to 
pay  the  Interest  to  the  separate  use  of  A.  for 
Life;  and  after  her  decease,  as  to  the  capital,  for 
her  Children  ;  if  no  Child,  to  pay  the  Literest 
to  her  Husband  during  his  life;  and  from  and  after 
his  decease  in  case  he  shall  become  eiititled  to  such 
Interest,  then  to  pay  the  Principal  to  other  Per- 
sons ;  it  was  held  that,  though  the  Husband 
died  during  his  Wife's  Life,  and  so  never  became 
entitled  to  the  Interest,  yet  the  limitation  over 


^    Dialveford    v.    Wilks,  3        ^  Tulk  v.  Iloulditch,  1  Ves. 
Atk.  540.  and  I3ea.  248. 
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was  effectuatecl,  and  the,  Words  "  in  case  he  shall 
become  entitled  to  such  Interest,"  were  considered 
not  to  amount  to  an  express  precedent  condition '. 

In  another  case,  where  there  was  a  bequest  of  a 
Residue,  in  Trust,  in  case  A.  shall  within  six 
Months  after  the  Testator's  decease,  give  Security 
not  to  marry  B.  then,  and  not  otherwise,  to 
pay  to  the  Children  of  A,,  with  a  proviso  to  go 
over,  if  she  shall  refuse  or  neglect  to  give  any 
security  ;  it  was  held,  that  she  might  retract  a 
refusal  ;  and  that  a  Bond  given  within  six  Months 
exclusive  of  the  day  of  the  Testator's  death,  was  a 
good  performance  of  the  condition*. 

When  Legacy  is  a  Satisfaction. 

In  the  absence  of  any  intent  apparent  on  the 
face  of  the  Will%  a  Portion  to  a  child  by  the  Will 
of  a  Parent,  if  there  is  any  prior  provision,  and 
such  Portion  is  equal  to  what  is  secured,  is,  by 
implication  '',  a  satisfaction  ;  and  if  not  equal,  a 
satisfaction /;ro  ^rtw^o  *',  unless  it  is  shewn  clearly, 
that  it  is  not  so  intended  '',  as  it  may  be,  not  only 

'    Pearsal    v.   Simpson,    15  Wms.  14G.  .lesson  v.    Jesson, 

Ves.  29.  2  Vein.    235.    Lord  Thurlow 

'  Lester  v.  Garland,  15  Ves.  doubted  as   to   this   Rule   in 

248.  Warren  and    Warren,    1    Bio. 

^SeeHinclilrffev.  Hinchliffe,  C.  C.  308.  but  it   is  now  well 

3Ves.  529.  Chaplin  V.  Chaplin,  established.     See  HinchlilVev. 

3  P.  Wnis.  2-45.  Ilinchliffe,  3    Ves.   527,    »29. 

"  Webb  V.   Webb,  2  Vern.  The  subject  was  much  consi- 

110.  dered  in  llanbury  v.  llauburv, 

=  Chaplin  V.    Chaplin,  3  P.  2   Bro.  C.  C.    3^2,  529  ;   and 

Wms.  247.  butsee  JVIr.  i'oiibl.  see  Tolson    v.   CoUins,  4  Ves. 

^observation   in   2   Vol.   Treat.  491,  and  Sparkcs  v.  Cator,  ib. 

Jblcj.  324.  in  n.  5;j0. 

*■  See  Coplty  V.  Copley,  1  P. 

VOL,    II.                   '  D 
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by  expressions  in  the  Will,  but  by  evidence  to 
meet  the  Presumption  ;  but  then,  and,  as  it  seems, 
then  only  %  evidence  is  admissible  to  fortify  the 
Presumption  ^  In  one  case^  it  is  said,  that  a 
Legacy  not  so  great  as  the  Portion,  will  be  con- 
sidered as  a  Satisfaction  ;  but  that  dictum  may 
be  doubted. 

It  has  been  said,  the  Court  leans  against  double 
Portions^;  but  Lord  Thurlow  disliked  that  ex- 
pression'. 

A  Gift  by  Will,  in  order  to  be  taken  as  a  satis- 
faction of  a  Portion^  must  be  of  the  same  nature^ 
and  attended  with  the  same  certainty^  as  the  thing 
in  lieu  of  which  it  is  given''.  Land,  therefore, 
is  not  to  be  taken  in  satisfaction  for  Money ;  nor 
Money  for  Land  ^ 

In  the  case  of  double  Provisions  by  a  Father 
for  a  Child,  slight  circumstances  of  difference  are 
not  regarded™;  at  least,  where  the  question  is, 
not  whether  a  bounty  is  meant  to  satisfy  a  debt, 
but  whether  one  bounty  is  to  be  substituted  in 
the  place  of  another". 


*  Hartopp  V.  Hartopp,     17         '  Bellasis  v.  Uthwaite,  1  Atk. 

Ves.  192.  426.  Broughton   v.  E^ringtonj^ 

. '  Druce  V.  Denison,  6  Ves.  7  liro.  *P.  C.  461.  Toml,  Edit. 

398.  See  I'jeemantle  v.   Banks,  and  see  Bengough  v.  Walker, 

5  Ves.  85.  where  court  seemed  15  Ves.  512. 
to  refuse  such  evidence.  •"  3  Ves.  535.  ib.  456. 

8  Chaplin  v.    Chaplin,  3  P.         "   Hartopp  v.    Hartopp,  17 

Wms.  246.  Ves.  191  ;  and   see  Hinchliffe 

"  1  Atk.  427.  and  3  Atk.  98.  v.  Hinchliffe,  3  Ves.  529  ;.and 

'  1  Bro.  C.  C.  309 ;  and  see  Twisden   v.  Twisden,  9  Ves, 

1  Ball  and  Bea.  276.  427, 

^  Barret  v.  Beckford,  1  Ves. 
521. 
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In  the  case  of  Portions,  as  both  raove  from  the 
same  Person,  the  Court  will  overlook  the  differ- 
ence of  the  time  of  payment,  and  consider  the 
Legacy  as  a  satisfaction  fortiie  Portion.  Whether 
the  sum  be  greater  or  less,  is  immaterial ;  but  in 
the  latter  case,  it  seems,  it  will  only  be  a  satis 
faction  pro  tanio". 

In  most  of  the  cases  on  the  subject,  the  Tes- 
tator does  not  appear  to  have  considered  the  pecu- 
niary value  of  the  thing  he  was  giving  ;  and  the 
question  has  generally  been,  whether  as  upon 
entering  into  a  computation  of  the  value  of  the 
thing  given,  it  turned  out  equal  to  the  Portion, 
or  the  Legacy,  it  should  be  taken  as  a  satisfac- 
tion, the  Testator  not  having  indicated  any  idea 
of  his  own,  whether  it  was,  or  was  not  correspon- 
dent in  value  to  the  Debt  which  he  owed,  or  the 
Legacy  he  gave  p. 

Where,  by  settlement,  a  sum  was  provided  for 
Daughter's  Portions,  on  failure  of  Issue  male,  and 
the  brother  of  the  Daughters  who  might  have 
barred  them  by  a  recovery,  gave  them,  by  Will, 
above  the  value  of  the  sum  secured  by  the  set- 
tlement, it  was  held  to  be  a  satisfaction  "i. 

Where,  under  a  Trust  Term  by  the  Will  of  the 
Grand-Father,  for  raising  Portions,  it  was  pro- 
vided, among  other  events,  that  if  the  children 
should  be  by  their  Father  in  his  life'iime  advanced 

•  1  Bro.  C.  C.  310.  1  Smith  v.  DufTitld,  2  Vem. 

*■  Vid.  Bengough  v.  Walker,     177. 
15Ves.  512. 

d2 
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and  preferred  with  Portions  as  good,  or  greater, 
the  term  was  to  cease,  it  was  held  that  Personal 
Property  taken  under  the  Jniestacy  of  the  Father, 
was  not  a  satisfaction'. 

The  question  of  satisfaction  is  generally  a  ques- 
tion oi  intentions^. 

Wherever  there  are  circumstances,  or  a  pre- 
sumption that  the  Testator's  intention  was  not 
that  the  Legacy  should  be  an  ademption  of  a 
debt,  as  where  it  is  given  for  a  particular  purpose, 
diverso  intuilu*,  or  where  there  is  an  express 
devise  for  the  payment  of  Debts  and  Legacies  ", 
the  Court  have  leant  against  holding  it  to  be  a 
satisfaction  '.  But  Lord  Talbot  would  not  allow 
of  parol  Evidence  to  shew  that  the  Testator  de- 
signed to  give  the  Legacy  exclusive  of  the  debt  '^. 

If  a  Legacy  be  sm«//6r  than  a  debt  owed  to  the 
Legatee,  it  is  not,  even  pro  fanto,  a  satisfaction  of 
the  Debt ;  nor  is  a  bequest  of  specific  things  con- 
sidered as  a  satisfaction '^;  but  it  is  a  Rule,  that 
a  pecuniary  Legacy  is  a  satisfaction  of  a  debt, 
provided  it  is  equalto^^  o'c  greater  i\\^n  the  debt'; 

""Twisden  V.  Twisden,  9Ves.  "  Fowler    v.  Fowler,  3    P. 

413.  S.  C.  M.  S.  Wms.  354. 

'  Atkin.sonv.  Webb,  2Vern.  "  Slaney  v.  Styles,  MS. 

478.  Pearson    against  Morgan,  ^' Browne  v.  Dawson,  2  Vern. 

2  Bro.  C.   C.  388.  2  Atk.  58.  498. 

Eastwood     V.     Vincke,    2    P.  *    Wallace  v.    Pomfret,  11 

Wms.    010.  Slaney  v.   Styles,  Ves.   544;    and    see    Jeffs    v. 

MS.  Wood,   2  P.    Wms.    132.  In 

'  Matthews  v.   Mattlicws,  2  Crompton  v.  Sale,  2  P.  Wms. 

Ves.  635.  it  is  said  the  gift  must  also  be 

"    Richardson    v.      Greese,  declared  to  be  in  satisfaction; 

3  Atk.  65.  Uincliliffe  V.  Ilinch-  Sed  qu.    Richardson  v.  Greese, 
liffe,  :>  Ves.  529,  406.  3  Atk.  ()7.  Graham  v.  Graham, 

'  Nicholls  V.  Judson,  2  Atk.     1  Ves.  263. 
301. 
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but  any  little  circumstance,  (in  which  it  differs 
from  the  doctrine  as  to  the  satisfaction  oi  Portions) 
is  laid  hold  of  by  the  Court  to  take  it  out  of  the 
Rule'';  for  it  has  been  considered  as  absurd'', 
not  being  considered  as  satisfactory  \ 

And  the  presumption, ^arising  from  the  Legacy) 
that  the  debt  is  satisfied,  may  not  only  appear  on 
the  face  of  the  Will'^,  but  may  be  rebutted  by 
parole  evidence^. 

If  the  debt  due  to  the  Legatee  be  upon  an  ojoew  or 
running  account,  so  that  it  might  not  be  known  to 
the  Testator  whether  he  owed  any  Money  to  the 
Testator,  the  Legacy  will  not  be  considered  as  a 
satisfaction  of  the  debt.  Nor  is  a  Leg^acv,  a  satis- 
faction  of  a  debt  contracted  after  the  making  of 
the  Will :  for  in  these  cases  the  Legacy  could 
not  be  intended  as   a   satisfaction  ^     Legacies  to 


»  Hinchliffe  V.  Hinchliffe, 
3  Ves.  529.  but  see  Wallace 
V.  Pomfret,  11  Ves.  547.  where 
Lord  Eldon  says,"  If  this  rule 
of  presumption  was  once  es- 
tablished, and  understood  to 
be  the  rule,  it  woidd  liave 
been  iiitinitely  better,  that  it 
should  not  be  destroyed  by 
small  observations  upon  small 
circumstances  ;  tlie  court  try- 
ing to  find  out  a  distinction. 
It  would  have  been  better 
either  to  have  abided  by  the 
rule,  or  to  have  said  boldly,  it 
should  exist  no  longer.'' 

^  Matthev.'s  v.  ftfattliews, 
2  Ves.  63G.  1  Dick.  331. 
Barclay  v.  Waineuright,  3 
Ves.4GG.  and  see  Eastwood  v. 
Yiiikc,  -2  P.  Wms.  016.  and 


Richardson  v.  Greese,  3  Atlc. 
6(>.  Fowler  v.  Fowler,  3  P. 
Wms.  354.  and  Barrell  v.  Beck- 
ford,  1  Ves.  521.  . 

•^  See  vvhat  Lord  King  says 
in  Chancey's  case,  1  P.  SVuis, 
410. 

**  As  in  Richardson  v.  Greese, 
3  ^tk.  ()8.  Barclay  v.  V/aine- 
wriglit,  3  Ves.  4b2.  The  case 
of  Foy  and  Foy,  1  Bro.  C.  Q. 
391.  n.  is  no  authority,  See 
3  Ves.  4()7. 

^  lb.  and  see  Totson  v.  Col- 
lins, 4  Ves.  491. 

'  Rawlins  v.  Powel,  1  P. 
Wms.  299.  Tliomas  v.  Bonnet, 
2  P.  Win^-.  342.  Crannicr's  case, 
Salk.  508.  Mascall  v.  Mascall, 
1  Ves,  324. 
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Servants  are  never  considered  as  a  satisfaction  of 
a  debt  ^. 

A  Legacy  is  not  an  extinguishment  of  a  nego- 
tiable Security ''.  A  Legacy  to  an  Executor  ex- 
cludes him  from  the  undispost  d  surplus  of  the 
Testator's  Estate';  but  it  will  not  be  allowed  to 
operate  for  tvva  purposes,  so  as  also  to  be  a  satis- 
faction for  a  debt  due  from  the  Testator''. 

And,   though  a  Gift  of  a  Legacy   may  be   so 
framed  as  to  release   a  demand,  yet  where  it  was 
a  Bond  Debt,  and   was   uncancelled  in  the  Tes 
tator's  possession,  it  was  held  not  to  be  released, 
no  intention  appearing  to  released 

A  Legacy  given  by  the  Will  of  a  Parent'",  or  by 
a  Husband  to  his  Wife",  is  not  considered  upon 
any  different  footing  from  that  of  a  Legacy  by 
any  other  person,   as  to  the  satisfaction  of  a  debt, 

A  Legacy,  in  order  to  satisfy  a  debt,  must  be 
liSLyahle imfnediateli/  on  the  Testator's  death".  If 
therefore  the  Debt  be  payable  one  month  after  the 
Testator's  death,  and  the  Legacy  s«.rmonths  after,  it 
is  not  a  satisfaction  P.  So,  to  be  a  satisfaction, 
there  must  be  a  cer/t/m/'j/  of  payment ;  therefore  a 
Legacy  on  a  contingencij  will  not  be  a  satisfaction  "J. 

*  Richardson   v.   Greese,  3         "   Fowler    v.   Fowler,  3  P. 
-Atk.  CD  ;  and  see  Wallace  and     ^^'nls.  353. 

Pom tVet,  alluded  to  in  note  to         "  Clarke  v.  Sewell,   3  Atk. 

1  Vern.  34H.  98;  and  seeTeacock  v.  Falke- 

*  i  arr   v.   Eastabrooke,    3     ner,  1  Bro.  C.  C.  296. 

Ves.  5(34.  ''Maynes against  Mico,l  Bro. 

*  See  post.  C.  C.  29  ;  and  see  on  this  head 
"    Mattliews    V.    Matthews,     Conipton  v.  Sale,  2  P.  Wms.. 

2  Ves.  C37.  552. 

'    Wilinot   V.    Woodhouge,        *•  Nicholls  v.  Judson,  2  Atk. 
4  Bro.  C.  C.  227.  301  ;  and  see  Pullen  v.  Cresy, 

"  Tolson  V.  Collins,  4  Ves.    3  Anstr.  8^0, 
490,  492.   Chave  ?.  F  arrant, 
Ves.  8. 
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If  the  Legacy  be  not  as  certain  as  to  the  dura- 
tion and  commencement,  as  the  thing  to  be  satis- 
fied, it  will  not  be  a  satisfaction.  Where  a  Lady, 
indebted  to  a  servant  for  wages,  gave  by  Will  ten 
times  as  much  as  she  owed,  or  was  likely  to  owe, 
yet  because  made  payable  one  month  after  her 
death,  so  that  the  Servant  might  not  outlive  the 
month,  a  thing  unlikely,  the  Court  held  it  not  to 
be  a  satisfaction.  So,  where  a  Parent,  indebted 
to  his  children,  gives  them  twenty  times  as  much 
in  the  whole  amongst  them,  but  not  payable  if 
they  do  not  arrive  at  tvi'enty-five  years  of  age,  or 
do  not  marry,  this  is  not  a  satisfaction*!. 

A  Gift  of  a  Residue,  is  a  satisfaction  for  Money 
secured  to  be  paid  by  Marriage  Articles'^;  but  is 
not  a  satisfaction  for  a  sum  to  be  laid  out  in  land 
in  fee%  nor  is  it  a  satisfaction  for  a  debt'. 

As  Money  and  Lands  are  things  of  a  different 
nature,  the  one  is  never  taken  in  satisfaction  for 
the  other".  Where,  therefore,  one  gave  a  Bond 
on  his  Marriage  either  within  four  months  to 
settle  Lands  of  a^lOO  per  annum  on  his  Wife,  or 
that  his  Heirs,  Executors,  &c.  should  pay  her 
^2000  within  four  months  after  his  death,  and 
the  Husband  after  this  devised  to  his  Wife  Lands 
of  .^88  per  annum,  this  was  held  not  to  be  in  part 

^  Matthews  v.  Matthews,  2         '  Devese  and  Pontet,  men- 

Ves.  GoG.  tioned  in  Prec.  Ch.  note,   240 

''  Pearson  a<^ainst   Morgan,  by  last  editor. 
2  Bro.  C.  C.  388.  "  But  see  Good  fellow  v.  Bur- 

•  2  Ves.  37.   Alleyne  v.  AI-  chett,  3  Vern.  298.  where  this 

leyne,  objection  was  not  made. 
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satisfaction  for  the  ^^100  per  annum,  but  only  as 
a  benevolence". 

Having  considered  the  doctrine  as  to  the  satis- 
faction of  Legacies,  we  may  proceed  to  state  the 
cases  in  which  a  Devisee  is  put  to  an  Election. 

The  earliest  case  on  the  doctrine  of  Election, 
is  Koys  and  Morclaunr ,  a  case  of  real  JEstate, 
which  was  followed  by  Vincent  and  Vincent,  a 
case  o'( personal  Estate* ,  and  by  many  other  cases^, 
the  result  of  which  appear  to  be,  that  a  Person 
shall  not  claim  an  Interest  under  an  Instrument^ 
without  giving  full  effect  to  that  Instrument,  as  far 
ashecan.  This  rule  has  been  said  to  be  universal, 
and  without  exception'.  It  applies  to  interests 
of  married  women  ''^  interests  immediate,  remote^, 
or  contingent,  of  value  or  not  of  valued  If  there- 
fore a  Testator,  intending  to  dispose  of  his  Pro- 
perty, and  making  all  his  arrangements,  under  the 
impression  that  he  has  the  power  to  dispose  of 
all  that  is  the  subject  of  his  Will'',  mixes  in  his 
disposition,  property,  that  belongs  to  another 
Person,  or  Property  as  to  which  another  person 
has  a  right  to  defeat  his  disposition,  giving  to  that 

'  Eastwood  V.  Viiike,  2  P.  Villareal    v.    T.ord  Galway,    1 

Wms.  013.  and  see  Probert  v.  Bro.  C.  <.'.  2{>2  in  note.  Slied- 

Worgan,  1  Atk.44I.  don  v.  Goodrick,  8  Ves.  49G, 

"  2  Vern.     581.     Clarke  v.  Rich  v.  Cockell,  1)  Ves.  379. 

Guise,  2  Vern.   G17.  Morris  v.  '  1  Bro.  C.  C.  292  in  note. 

Burroughs,  2  Atk,  G29.  *  3  Ves.  385. 

'  See  1  Ves.  2G0.  "  7  Ves.  480. 

y  Streatfield    v.  Streattield,  "  Wilson  v. Lord  John  Towns- 
Tor.    17G ;    and  see   Blake  v.  liend,  2  Ves.  G97. 
Bunbury,     1    Ves.   Jun.    523.  **  But  see  Forrester  v.  Cotton, 
Lewis   figainst    King,    2   Bro.  Ambl.  390.  and  Cull    agaiast 
C.     C.     601.     Whistler    and  Showell,  Ambl,  727. 
Webster,    2   Yes.   Jun.  367. 
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person' an  Interest  by  his  Will,  that  person  will 
not  be  permitted  to  defeat  the  Disposition,  where 
it  is  in  his  Power,  and  ^et  take  under  the  Will'". 
A  condition  is  implied  either  that  the  Devisee 
shall  part  with  his  own  Estate,  or  shall  not  take 
the  bounty^  The  only  instances  in  which  the 
Rule  does  not  appear  to  ap})ly,  is »,  first,  where 
the  Testator  attempts  to  devise  by  a  Will  not 
duly  executed^';  secondly,  where  an  Infant  at- 
tempts to  devise  his  Real  Estate";  for  in  these 
cases  the  Will  not  being  duly  executed,  the  Court 
cannot  read  it  so  far  as  concerns  the  real  Estate  ; 
and  therefore,  no  evidence  of  an  intention  to  pass 
the  real  Estate  appears,  and  consequently  no  case 
of  election  can  be  raised ;  but  it  has  been  deter- 
mined that  this  doctrine  does  not  extend  to  the 
case  of  an  Heir  claiming  under  a  Will,,  and  also 
against  it  a  Copyhold  Estate  unsurrendered^  this 
being  determined  to  be  a  case  oi Election^;  though 
in  a  subsequent  case  it  has  been  said  that  if  it 
had  been  res  Integra,  it  would  have  borne  a  ques- 
tion *.  And  in  a  recent  case  it  was  held,  that  under 
general  words  in  a  devise  an  unsurrendered  copy- 


'    Thelluson  v,    Woodford,         '' Ex  parte  Earl  of  II Chester, 
13  Ves.  220,1.  Wri^Kt  v.  H.ut-  7  Ves.  372. 
ter,  2  Ves.  Jun.  (173.  S.   Con         '     As    in    Hearle  \\  Green- 
appeal,  4  Ves.  p.  531.  bank,  1  Ves.  298.  S.  C.  3  Atk. 

^  Streatfifcld  v.    Streatfield,  715. 
Ambl.  182,3.  Broome  V.  Monk,         ^   Hearle  v.    Greenbank,    1 

10  Ves.  f.dO.    and  see  what  is  Ves.  2*J8.  See  Highway  iigainst 

said  in  Andit^w  v.  Trinity  Hall  Banner,  J  Bro.  C.  C.  588. 
Col.   9   Ves.    533.    Fmdi    v.         '   Pettiwood  v.   Prescott,  7 

Finch,]  Ves.  .••an.  53.  Yes.  o4l. 

*   'Ihtllusou   V.   Woodford, 
13  Yes.  223. 
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hold  did  not  pass,  and  that  the  Heir  who  was 
benefited  by  the  Will  should  not  be  put  to  an 
election"". 

A  third  exception  to  the  Rule  before  laid  down 
is  where  there  is  a  devise  for  paym  ;^  .  of  debts  ;. 
in  which  case  Creditors  cannot  be  put  to  an  Elec- 
iion". 

The  Equity  of  the  Court  on  the  subject  of  Elec- 
tion is  ditferent  from  the  case  of  an  express  coti- 
dition,  which  must  be  performed  as  framed  ;  and 
if  it  is  not,  that  will  induce  a  Forfeiture:  but  the 
Equity  of  this  Court  is  to  sequester  the  devised 
Interest  quonsque  till  satisfaction  is  made  to  the 
disappointed  Devisee^. 

If  a  Party  is  under  restraint,  and  cannot  elect,  it 
is  the  misfortune  of  the  Party  ;  but  the  conse- 
quence is,  that  while  he  continues  in  that  situa- 
tion his  claim  must  be  barred  "i. 

An  Election  can  only  take  place  where  a  person 
has  a  decided  Interest  before,  and  something  is 
left  to  him  by  Will ; — where  there  is  no  certain 
benefit  before,  there  can  be  no  Election  ^ 

All  the  cases  of  Election  say,  the  Testator  must 
describe  the  subjects  of  which  he  means  to  dis- 
pose ;  but,  it  seems,  parol  evidence  may  be  let  in, 
to  shew  that,  though  the  Testator  has  used  words 


"*  Judd  V.Pratt,  13  Ves.  168.     "  p  See  Lady  Cavan  v.  Pul- 
S.  C.  15  Ves.  390.  in  appeal.       teney,  2  Ves.  Jun.  560. 

"   Kidney    v.     Coussmaker,         '^    Wilson    v.      Lord     John 
12  Ves.  154.  Unett  v.  Wilkes,     Townshend,  2  Ves.  €97. 
Awbh  430.  "  See   Crosbie    v.    Murray, 

1  Ves.  Jun.  561. 
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not  so  descriptive,  they  shall  be  taken  to  be 
descriptive '. 

The  cases  have  not  reached  so  far,  as  that  the 
benefit  of  putting-  a  party  to  an  election,  can  ever 
go  to  a  rcsiduarif  Legatee  of  the  personal  Estate*. 

If  the  claim  does  not  break  in  upon  the  Will, 
the  Party  is  not  put  to  an  Election.  Lord  Hard* 
wicke  puts  this  case.  Suppose,  says  he,  a  child 
is  entitled  to  a  Rent-charge,  or  such  an  Interest 
out  of  a  Real  Estate  belonging  to  his  Father,  who 
makes  a  Provision  for  him  by  Legacy  or  Portion, 
and  devises  that  real  Estate  to  another  child,  with- 
out taking  notice  of  the  Rent-charge  ;  that  child, 
is  entitled  to  the  Rent-charge,  as  the  Father  did 
not  shew  any  intent  to  exclude  it ;  for  that  does 
not  defeat  the  devise,  which  the  Court  will  not 
suffer". 

If  a  Man  devises  to  B,  lands  to  which  he  has 
no  title,  and  which  are  the  Estate  and  in  the  pos- 
session of^.  (to  whom  he  gives,  by  the  same  Will, 
other  parts  of  his  Estate,)  A.  must  elect,  and  con- 
vey his  Estate  to  J5.  or  he  cannot  take  the  benefits 
under  the  Will.  It  is  only  a  modification  of  this 
Rule,  where  the  Testator,  who  has,  in  his  Life- 
time, by  settlement  subjected  his  property  to 
particular  incumbnmces  upon  it,  afterwards  de- 
vises it  free  from  incumbrances;  and  wherever 
that  is  done,  the  persons  who  take  under  the 
Settlement,  or  others  who  derive  Interests  under 

•  Druce  v.  Dennison,  G  Ves.         *  Earl    of     Darlint^ton    v. 
399,  400.  but  see  Sti  atton  v.     Pulteuey,  3  Ves.  385. 
Best,  1  Ves,  Jun.  280.  "  Ayres    v.    V.'illis,   1  Wt,. 

231. 
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the  Willj  must  permit  the  Estate  to  go  in  the  new 
channel  which  the  Will  has  made.  The  putting 
Devisees  under  a  Will  to  an  Election,  is  a  strong 
operation  of  a  Court  of  Equity  ;  and  the  disposi- 
tion, by  the  Testator,  of  what  he  had  no  right  to 
dispose  of,  must  appear  upon  the  face,  of  the  Will 
by  declaration  plain,  or  by  necessary  conclusion 
from  the  circumstances  disclosed  by  the  Will  ; 
for  no  man  is  to  be  deprived  of  his  Property  by 
guessing  or  conjecture.  On  the  other  hand,  the 
Court  will  not  refuse  attention  to  what  amounts 
to  a  moral  certainty  of  the  Testator's  intention, 
where  that  is  to  be  gathered  either  from  the  state 
of  the  Property,  or  the  purview  of  the  Will ". 

If  a  Testator  having  power  to  appoint,  makes 
an  appointment  by  Will,  which  proves  invalid, 
the  Party  taking  the  benefit  of  it,  is  not  obliged 
to  make  satisfaction  out  of  the  personal  Estate, 
which  he  took  under  the  same  Will  '\ 

Where  a  particular  thing  is  given  in  discharge 
of  a  demand,  and  the  Party  insists  on  the  de- 
mand, he  must  waive  not  only  that  particular 
thing,  but  all  benefit  which  he  claimed  under  the 
whole  Will  \ 

Where  a  Testator  entered  into  a  Marriage  Bond 
to  ffive  ^2000  to  the  Wife  and  Children,  but  if  no 
Children,  then  to  the  Wife  ;  and  he  by  Will  gave 
her  a  life  Estate  in  his  whole  property,  she  was 
not  put  to  her  Election,  but  took  both^. 

"   Blake   against   Bunbury,  509.  and  the  cases  there  men- 

4  Bro.  C.  C.  24,5.  tioiied  by  Lord  Hardwicke. 

"  Robinson    against  Hard-  ^    rorsyth    against    Grant, 

castle,  2  Bro.  C.  C.30.  0  BiO.  C  C,  242. 

*  Graves  v,   Boyle,  I  Atk, 
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The  Wife  being  entitled  to  a  settled  Estate, 
the  Husband  gave  her  by  Will  an  Interest  in 
another  Estate,  and  all  his  personal  property,  in 
lieu  of  her  claims.  The  Will  not  being  duly 
attested  to  pass  real  Estate,  she  could  not  take  it, 
but  was  compelled  to  elect  between  the  Personal 
Estate  which  did  pass,  and  the  claims  under  the 
Settlement  \ 

If  A,  in  his  Will  recites  the  amount  of  a  debt 
due  from  him,  and  by  his  Will  orders  it  to  be 
paid,  and  gives  a  Legacy  to  the  Creditor,  he  may 
claim  the  Legacy,  and  yet  dispute  the  calculation 
of  the  amount  of  the  debt  by  the  Testator,  whose 
intent  was  to  pay  the  whole,  and  give  the  Legacy 
beside  °-. 

There  have  been  several  cases  in  which  a  Man 
by  his  Will  having  given  a  child  or  other  Person 
a  Legacy  or  Portion  in  lieu  and  satisfaction  of  a 
particular  thing  expressed^  has  been  held  not  to 
exclude  him  from  another  benefit,  though  it  may 
happen  to  be  contrary  to  the  Will  ;  for  the  Court 
will  not  construe  it  in  lieu  of  every  tiling  else, 
Avhen  he  has  named  a  particular  thing  ''. 

If  a  Man  is  entitled  to  an  Estate,  not  well 
devised  from  him  by  Will,  but  by  the  same  Wirll 
has  a  Legacy  given  to  him,  and  a  power  in  the 
Will  to  a  Trustee  for  him  during  his  minority, 
and  the  Legacy  is  paid  to  the  Trustee,  who  fails, 
the  Party  not  having  received  his  Legacy,  he  will 
not  be  put  to  his  elections 

*  Newman  against  Newman,         ''  East  v.  Cook,  2  Vos.  33. 
1  Bro.  C.  C.  1 86.  ,      ^  Moore  V.  Moore,  2  Ves.  G03 

'Clarke  V.  Guise, 2  Yes. 617. 
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An  Election  may,  it  seems,  in  some  cases,  be 
kept  open  even  for  fifty  years '\  No  line  can  be 
drawn  from  mere  length  of  time  ;  but  it  must  be 
from  circumstances  shewing  the  Intent  of  the 
Party '.  In  a  case  where  a  widow  had  conflicting 
interests  under  her  Marriage  settlement,  and  her 
Husband's  Will,  and  she  proved  the  latter,  acted 
under  it,  and  received  Rents  for  six  years,  she  was 
considered  as  having  made  an  Election  ^ 

A  Party  in  whom  a  right  of  election  vests,  may 
file  a  Bill  to  have  the  debts  and  Legacies  paid 
and  the  property  cleared,  that  he  may  elect  to 
advantage  ^. 

Where  a  Freeman  of  London  makes  a  Will, 
unless  it  be  expressly  of  his  Testamentary  part  •*, 
a  child  of  such  Freeman  must  elect  to  take  by 
the  custom  or  by  the  Will,  and  cannot  claim  part 
by  one,  and  part  from  under  the  other;  he  must 
abide  by  the  Will  m^o^o,  or  the  custom  intotoK 
If  the  child  elects  to  take  by  the  Will,  the  share 
of  such  child,  under  the  custom,  accrues  to  the 
Testator's  Estate,  and  goes  according  to  his 
Will  ". 

Where  a  contingent  Legacy  was  given  to  the 
Heir,  on  condition  not  to  dispute  the  Will ;   and 

"^  Lord    Beauliexi    v.   Lord  Frederick   v.   Frederick,  1  P. 

Cardit>;an,  Ambl.  533.  and  on  AVms.  722.  Carr  v.  Carr,  2  Atk, 

appeal  to  Lords,  6  Bro.  P.  C.  278.    Morris     v.     Burrovi-^hs, 

232.  2  Atk.  029.  but  see  Babin<!ftoii 

*    Butriche   against   Broad-  v.  Greenwood,  1  P.  Wms.  533. 

burst,  3  Bro.  C.   C.  90.  S,  C.  'Cowperv.  Scott, 3  P.  Wms. 

1  Ves.  Jun.  172.  124.  Pugh  v.  Smith,  2  Atk.  43. 

^  lb.  Harvey    v.  Desbouverie,    For* 

«  lb.  130. 

'•  Biddle  V.  Biddle,  mention-  ''  Morris  v.  BurrowSj  2  Atk» 

ed  in  note  to  1  P.  Wms.  533,  C27. 
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the  Will  was  not  executed  according  to  the  Sta- 
tute, the  Heir,  when  of  age,  was  put  to  his  Elec- 
tion to  claim  the  Legacy,  or  the  Lands  devised 
away'.  Such  a  condition  distinguishes  the  rase 
from  that  *"  in  which  it  was  decided  that,  where 
there  was  a  bequest  to  the  Heir,  and  a  devise  of 
the  real  Estate  to  others,  and  the  Will  was  good 
as  to  the  bequest  of  the  personal  Estate,  but  void 
as  to  the  Real,  (the  Devisor  being  an  Infant,)  the 
Heir  was  not  put  to  an  Election. 

Though  at  Law,  a  devise  cannot  be  averred 
to  be  in  satisfaction  of  Dower,  if  the  Will  is 
silent,  yet,  sometimes,  a  Court  of  Equity,  has 
been  induced  by  special  circumstances,  to  con- 
sider such  devises  as  a  satisfaction,  and  the  Wife 
has  been  decreed  to  elect".  The  Rule  in  Equity 
seems  to  be,  that  a  Widow  cannot  be  put  to  an 
Election  to  take  under  the  Will  of  her  Husband, 
or  her^ Dower  except  by  express  declaration,  or 
necessary  inference  from  the  inconsistency  of  her 
claim  with  the  dispositions  of  the  Will".  A  devise, 
therefore,  of  the  residue  of  the  Testator's  personal 
Estate  does  not  bar  the  Wife's  claim  to  Dower  p. 
Notwithstanding  the  doctrine  on  which  Lawrence 
and  Lawrence  '^  (the  leading  case  on  the  subject,) 

'    Bous^hton    V,    Bougliton,  "  French  v.  Davis,    2   Ves. 

2  Ves.  12.  and  see  Carey  v.  Jun.  572.  Tinner  v.  Tinney, 
Askew  noticed  in  Sheddon  and  1  Atk.  8,  and  see  Browne  and 
Goodrich,  8  Ves.  496.  Parry,  2  Dick.  1185. 

■"  Herle    v.   Greenbank,    2  ^   Ayres   v.  Willis,    1   Ves. 

Ves.  14.  and  S.  C.  1  Ves.  367.  230. 

"  See  Co.  l.itt.  36  ".  n.  227.  "  2  Vern.  365.  reversed  by 

approved  in  Strahanv.  Svittoti,  Lord  Keeper  Wnght,  and   the 

3  Ves.  251.  Greatorex  V.  Cc^ry,  reversal  afiinned,  I  Bro.  P.  C. 
6  Ves.  616.  Foster  V,  Cooke,  591.  The  case  oi"  Vizard  v. 
«3  Bro,  C,  C.  347,  Longdale,    tontra  mentioned 
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was  finally  decided,  and  the  frequent  recognition 
of  that  case,  devises  have  oiten  since  been 
deemed  a  satisfaction  of  dower,  on  account  of 
very  strong"  and  special  circumstances  ;  as  where 
allowing  the  Wife  to  take  a  double  provision 
would  have  been  quite  inconsistent  with  the  dis- 
positions of  the  Will '. 

From  the  final  decision  in  Laurence  and  Law- 
rence it  is  clearly  to  be  inferred,  thar  a  mere  Gill  by 
the  Husband  to  the  Wife  of  a  larger  amount  that 
the  Dower,  is  no  bar  of  Dower,  but  that  she  may 
claim  both*. 

It  has  been  much  controverted,  whether  a 
Rent-charge  given  to  the  Widow,  issuing  out  of 
the  Estate  subject  to  Dower,  with  powerofdisiress, 
the  Devise  shall  operate  as  a  bar,  or  satisfaction 
of  her  Dower  !  hord  Norl]iingtou\  Lord  Cam- 
den'\  Sir  Thomas  Sewell ",  and  Mr.  Justice  Bid- 
lei' '%  seem  to  have  considered  such  devise  as  a 
satisfaction  of  tlie  Dower  ;  but  Lord  Ilardwicke^, 
Lord  JJathurst^,  Lord  Rosslyn%  Lord  Thurloio'^, 


3  Atk.  8.  and  1  Ves.  55.  appears  "  See  Villareal  v.  Lord  Gal- 

to  have  been  considered  of  no  way,  Auil)l.  4(i(),4S2. 

high    aulhority.    See  Coucii  v.  "   Jones  v.    Collier,    Ambh 

Suatton.  4  Ves.  ;>94.  400,082,  7;iO. 

'  As  in  Arnold  and  Kemp-  "  See  Wake  v.  Wake,  3  Bro. 
steafi,  Arnlil.  400.  Villareal  v.  C.  C.  255. 
Lord  Gahvay,  Ambl.  082;  and  "  See  Pitt  v.  Snovvdcn,  men- 
see  the  judj^^^njeiit  in  this  case  tioiied  3  Ves.  252. 
reported  in  1  Bro.  V.  C.  292.  ^  Davis  v.  Edwards,  men- 
Wake  V.  Wake,  3  Bro.  C.  C.  tioned  Ar-".  1  Bro,  C.  C.  292. 
255.  S.   C.  1  Ves.  Jun.  3o5.  '■   See    Pearson    v.    Pearson, 

*  See  what  is  said  in  French  1  Uro.  C.  C.  292, 

V.  Davis,    2    Ves.  Jun.    578.  '  See  Foster  v.  Cook,  3  Bro» 

2  Atk.  427.  C.  C.  347. 

'  See  Arnold  v.  Kempstad, 
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and  Lord  Alvanley^  appear  to  have  thought,  it 
would  not  be  a  satisfaction  of  the  dower. 

Where  one  devised  an  Annuity  to  his  Wife 
cliarged  on  his  real  Estate,  and  subject  thereto, 
and  hkevvise  to  an  Annuity  to  another  person, 
devised  all  his  Estate  to  A.  &c.  it  was  held,  the 
AYife  was  not  entitled  to  Dower  and  the  Annuity 
too,  though  the  Annuity  was  less  than  the  Dower% 

The  Gift  of  an  Estate  to  any  person  not  the 
Wife,  does  not  exclude  her  from  claiming  dower 
out  of  that  Estate,  and  at  the  same  time  takins: 
under  the  Will  ^.  But  where  an  Annuity  was 
given  charged  upon  a  devised  Estate,  to  part  of 
which  she  w^as  entitled  in  Tail,  she  was  put  to 
her  Election  \ 

Where  a  Testator  gave  his  Wife  Real  and 
Personal  Property  in  bar  of  her  Dower  or  Thirds  ; 
and  gave  the  residue  to  charities,  which  were  void 
under  the  Statute,  it  was  held,  that  the  Widow  was 
not  barred,  or  to  he  put  to  an  Election  ^ 

Charitable  Bequests  2ixe  next  deserving  of  atten- 
tion. All  dispositions  (with  some  exceptions 
mentioned  in  the  Act)  of  Real  Estate  to  charity, 
and  Personal  Estate  connected  with  Land,  as 
Leasehold  and  Mortgages,  (though  included  in  a 
general  residue',)  are  rendered  voidhy  the  Statute 


"  French  v.  Davis,   2  Ves.  'Wilson  v.  Lord  John  Towns- 

Jun.  578,  579.  hend,  2Vts.G93. 

"    JuiKs     against      Collier,  '   Pickering  v.  Lord   Stam- 

Amhl.  7:iO.  ford,  3Ves.  'S-^2.  S.  C.  on  appeal 

•*  Strahaav.  Sutton,  3  Vcs.  (lb.)  492. 

219.  IJitcliinv.  llitchin.   Pre.  *  Attorney  General  v.  Win- 

Ch.  Vi'S.  2  Freem.  241.  chelsea,  3  liro,  C.  C.  372. 

VOL,    II.  E 
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of  the  9  Geo.  2.  c.  36.  usually  termed  the  Mart- 
Yjiuin  Acl^  and  that,  whether  the  Charily  be  iu  Ei>g- 
lund,  Scotland,  or  elsewhere''. 

The  Statute  contains  no  express  words  prohi* 
L'iiinga  bequest  oflMoney,  to  be  produced  by  the 
Sale  of  Land,  for  Charitable  purposes  ;  but  it  is 
settled  by  construction,  that  such  a  bequest  is 
within  the  "^'pirit  and  meaning  of  the  Act  ^ 

Monaj  may  be  bequeathed,  to  be  laid  out  in 
I/ands  abroad,  for  the  maintenance  of  a  foreign 
CJiarilij  '^;  or  for  a  Charit}^  in  Scotland". 

Where  a  devise  is  to  a  superstitioiu:  use,  and  made 
void  by  Statute,  or  to  a  CJiarili/,  and  made  void 
by  the  Statuteof  Mortmain,  the  property  according 
to  its  nature,  will  go  to  the  Heir  at  Law,  or  next 
ofUin'. 

Supcf.-ili/'ious  Uses,  are,  such  asrelateto  the  super- 
stitions of  the  Roman  Clunch,  as  the  saying  of 
masses  for  the  Soul  of  the  Devisor  ;  or  for  the  sup- 
port of  a  Chauntiy  Priest,  or  the  like  °.  Legacies 
given  to  the  superstitious  uses  mentioned  in  the 
Statute  of  Edward  i-  c.  14.  are  vested  in  the  Crowu 
heviftciallij ;  and  although  bequests  made  in  favor 
of  other  superstitious  uses  than  those  comprised 
in  that  Act,  do  not  vest  in  the  Crown  hcnejlcialhj  ; 

*•   See    Curtis   and    ITiitton,         *"  Mackintosh  v.  Towiisliend, 

14Ve^.5:,7.  IG  Vea.  ;3:jl). 

'^     See      Attoriii'V     Gmoral         ^  ])e  Cosla  ii^iiiiist    Dp   Pas, 

a"4!iinst       Lord        Wrymouili,  Anilil.  228;  and   see   Corbvo 

Aiabl.  20.  uiul  14  Ves.  oil,  v.  Fn.nrl;,  4  Ves.  4;33. 

"  AdmitteH    ar<,ru°.    14  Ves.         i  Duke's- Cli,  I'se.^  iOG. 
jt.  5-l(>.  Olisliaut  audlic'udric, 
1  liro.  57 J, 
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yet  the  King  has  the  appointment  of  them  to  such 
uses  as  he  may  think  proper  *". 

A  Legacy  to  such  purposes  as  the  superior  of  a 
Convent  or  her  successor  may  judge  most  expe- 
dient, is,  it  seems,  void,  as  3,  superstitious  use'. 

The  Mortmain  Act  has  been  termed,  "  a  bar-^ 
biiroiis  Act  ;'*  but  it  is  quite  otherwise.  Far  from 
being  a  prohibition  of  charitable  foundations,  it 
only  restrains  the  creation  of  them  b}'^  "  languish- 
ing and  dying  persons  to  the  disherison  of  Heirs  ""i** 
it  does  not  prevent  Charity,  but  the  abuse  of  it '. 
If  a  Man  is  charitable,  and  by  Deed  conveys  to  a 
Charity,  hemay"*,  provided  the  deed  be  executed 
a  year  before  the  death  of  the  Grantor,  and  en- 
rolled within  six  months  after  the  execution  ". 
Personal  Property  may  be  disposed  of  as  before 
the  Statute".  The  particular  views  of  the  Legis- 
lature were  two; first,  to  prevent  the  locking  up  of 
Land,  and  real  property  from  being  aliened;  which 
is  made  the  title  of  the  Act:  the  second,  to  pre- 
vent persons  in  their  last  moments  from  being 
imposed  on  to  give  away  their  real  Estates  from 
their  Families;  for  in  times  of  Popery,  the  Clergy 
got  almost  half  the  real  Property  of  the  Kingdom 
into  their  hands  ;  and,  indeed,  sa3's  Lord  Hard- 

^   S€e  Roper   on    Legacies,  General   and  Bowles,    3  Atk. 

2  vol.  107.  and  llie  cases  lliere  806. 

mentioned.  '  Ambl.  158,  and  639  ;  and 

'Smart    v.  Prujean,  G  Vos.  see  4  Vcs.  427.    and    Attorney 

567.  General  v.    Merrick,     1   Ves. 

''    See  Attorney   Generr.l    v.  Sen.  47. 

Lord  Weymouth,  Ambl.    2j.  "'   Blandford    v.    Thakerell, 

Attorney  General    and     D;iy,  2  Vcs.  jun.  241. 

1  Ves.  223;  and  see  xUtorney  "  Ambl.  2: J. 

°  See  1  Ves.  223. 

e2 
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tcic/ic,   "  I  wonder  they  did  not   get  the  rest;    aS 
people  thought  they  thereby  purehased  Heaven  ^" 

Nothing  is  more  clearly  established  than  that 
under  the  SlaL  of  lllorlinam,  no  Interest  what- 
ever, or  charge,  or  Incumbmnce  on  real  Estate  can 
be  given  for  a  charitable  use  6j/  JVill  '^.  A  Legacy, 
therefore,  to  a  Charity,  charged  on  Ileal  Estate,  is 
void '. 

It  has  been  determined  on  the  Statute,  that  the 
words  "  ani/  Estate  or  Interest  in  Lands,"  ex- 
tend to  Leaseholds''. 

A  charitable  Legacy  secured  by  Mortgage 
is  void  \  and  a  bequest  to  pay  off  a  Mortgage 
is  void".  So,  Money  secured  by  an  Assignment 
of  the  Poor  Rales  and  Countj/  Bates  is  within 
the  Statute,  and  therefore  cannot  pass  under  a  be- 
quest to  a  Charity  ''.  It  is  the  same,  as  to  Navi- 
gation Shares,  and  Turnpike  Bo7ids^, 

A  bequest  of  ^loney  to  purchase  ground  and 
build  Alms  Houses,  is  void,  under  the  Statute  ;  nor 
can  it  be  sustained  by  a  bequest  to  a  Charitable 
society,  provided  they  will  furnish  a  piece  of 
ground  to  buiid  the  Aims  Houses,  that  being,  in 

PlVes.  223.  214.      Ambl.    15S;   and     see 

"^  Picki-riii'5  V.    I.orJ  StUMi-  Anibl.  L'Db;  and   also  10  Ves. 

ford,  -2  Ves.  jun.  279.  Attonu^y  330. 

Oential  v.    Muyrick,     2   Ves.  *  Corbyn  v.    rrench,  4  Ves, 

Sen.  44.  418. 

'    Curile   V.  Pve,    17  Ves.  *'  Finch  v.  Squire,    10  Ves. 

402.  '  .  4^- 

'  Atrorncy   General    ai^ainst         *  Ilowse  v.  Chapman,  4  Ves. 

Touikins,  Audil.  210.  542.  as  to  money   secured  oti 

'  Attorney  GencTiil  v.   3Ioy-  turnpike  tolU ;  see  also  Kna])p 

rick,  2  Ves.  44.    Pickfving    v.  v.    Williams^    4  Ves,  4U0.  in 

Lord    Stnuiford,    2  Vis.   jun.  note, 
.•272.    and  OSl.  ."3.  C.   4  lira. 
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effect,  the  same  thing  ^^  Where  the  principal  de- 
vise, as  Land,  fails,  the  bequest  of  pessonal  Pro- 
perty connected  with  it  fails  also:  if  the  primary 
fails  the  subsidiary  part  falls  with  it";  but  not 
where  the  Personal  Property  can  be  separately 
applied,  within  the  terms  of  the  Will''. 

Where  Lands  were  directed  to  be  purchased, 
anda  .S<?/<oo/to  be  erected,  the  direction  to  purchase 
being  void,  the  Trustees  otTered  tlieniselves  to 
purchase  the  Land  upon  which  a  School  might 
be  erected ;  but  upon  the  Rule  alluded  to,  all 
the  bequest  was  considered  as  void  **. 

A  bequest  of  Money  to  establish  a  School  has 
been  held  good,  as  the  IVLaster  may  teach  in  his 
own  House,  or  in  the  Church ^  So,  I\{oney 
given  to  improve  Charity  Lands*';  or  for  re-build- 
ing, repairing,  altering,  or  adding  to  and  improving 
Land  already  in  Mortmain,  is  a  valid  bequest,  l)at 
does  not  authorise  the  purchase  of  Land  ^  A  be- 
quest of  Money  to  enable  a  Trustee  for  a  Charity 


"' Attorney  General  V.  Davis,  "Attorney   General   against 

*)  Ves.  541,    2.  see    Attorney  Nash,  .'3  Bro.  G.  C.  588/saiic- 

General  V.  Parsons,  6  Ves.  191.  tioned   in  Attorney  General  v. 

and     see     Attorney     General  Davis,  9  Ves.  54"2. 

against  Tyndall,   Ambl.   OIG;  "  Attorney    General    against 

but  see  what  is  said  in  2  Ves.  AVillianis,  4  Hro.  C.  C.  52t5. 

189.   Grimes   v.   Case,    1   Ves.  **  Attorney  General  v.  Nash» 

jnn.  548.  S.  C.  4  Bro,  C.   C.  ^  Bro.  C.    G.    r,9">  ;    and   see 

167.  whatissaid.2  Ves.  189. 

*  See    Attorney   General  v.  '  Attorney   General  v.  Par- 

"Whitehureh,   3  Ves.  141,  At-  sons,     8  Ves.    ISO;    and    see 

torney    General  v.     Davis,     9  Harris  v.   Karnes,    Ambl.  651. 

Ves.     543,545.   Chapman    v.  and  Attorney  General  v.  Bi;  hop 

lirowue,  6  Ves.  404;    and  see  of  Chester,    1  Bro.    C.  C  444; 

(irieves     and    others     against  and    see  Corbyn     v.    French^ 

Case,  4  Bro.  C.  C.  (17.  4  Ves.  427,  8.   2  Ves.  189. 

"  Attorney  General  v.   Step- 
ney, 10  Ves.  29. 
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to  complete  a  contract  for  the  purchase  of  Land 
would  be  void^ 

A  bequest  for  the  purpose  of  building  a  Chapel 
uj)on  ground  already  in  Alorlmabi^  is  legal  ; 
though  to  purchase  ground  for  the  purpose  of 
building  a  Chapel  is  not  legal  ^.  In  one  case  •*,  it 
has  been  held,  that  if  there  is  a  bequest  of  Money 
to  be  laid  out  in  building  a  Chapel  or  School,  the 
intention  is  taken  to  be,  to  l)uild,  in  case  a  piece 
of  ground,  already  in  Mortn^iain,  could  be  found 
for  the  purpose  ;  but  that  doctrine  has  been  since 
overruled  '. 

If  there  be  a  bequest  of  Money  to  a  Charity, and 
a  direction  to  lay  it  out  in  the  public  funds,  till 
the  whole  can  belaid  out  in  the  purchase  of  Lands 
to  the  satisfaction  of  the  Trustees,  this  has  been 
held  not  to  be  within  the  Statute  of  ISIortmain  ''; 
but  INIoney  directed  to  be  invested  until  an  eligible 
purchase  can  be  had,  is  a  devise  of  Land,  and  bad  ". 
A  bequest  of  Money  to  be  laid  out  in  Land,  or 
some  real  Security,  for  a  School-master,  has  been 
held  to  be  void  under  the  Statute "". 

If  a  large  Personal  Estate  is  left  to  Trustees  for 


MVes.  431.  derson,    1  Bio.   C.  C.  444.  in 

^   Chapman  v.  Browne,      G  note.  I'oyv.  Foy,  3  Bio.  C.  C. 

Ves.  407.  5i^l-    See  oIjMrvatioiis  in  At- 

''  Attornry  General  v.  toiney  General  v.  Whit- 
Bowles,  2  Ves.  547.  S.  C.  3  ehurch,  3  V<s.  144;  and  see 
Atk.  805.  Attorney  General   v.   Parsons, 

'  Chapman    v.     Browne,     0  8  Ves.  1»1. 

Ves,  401).  and  antliorities  there  ^  Gritnmett    against    Grini- 

cited,  sucl)  as  Attorney  (leno-  mett,  AndjI.  210. 

Tal   V.    Tyndall,    Anihl.    ()I4.  '  Grieves  and  others  v.  Case, 

Attorney   General  v.  llutchin-  4  Bro.  C.  C.  07. 

6on,  Ambl.  751.  1  Bro.  C.    C.  '"      Attorney     General     v, 

444.  in  note.  Felhain  v.  An-  Bowles,  2  Ves.  547. 
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a  charitable  use,  which  they  ore  to  direct,  and 
there  is  no  occasion  to  come  to  a  Court  of  Eniiity 
for  a  direction,  there  is  nothing  in  the  Statute 
restraining  the  Trustees  from  hiving  that  out  in 
Land  ;  because,  by  the  express  proviso  of  the 
Act,  ail  purchases  to  take  effect  in  possession  are 
good;  which  is  a  matter,  perhaps,  that  may  want  a 
Remedy". 

In  cases  where  Money,  given  in  Charity,  is  to 
be  disposed  of  in  such  manner  as  iJic  Executors 
or  the  Survivors  sluiil  tliuik  Jit,  it  is  considered  as  a 
personal  Trust  which  dies  with  the  Executors"; 
and  on  their  deaths,  the  King  becomes  entitled 
to  the  disposition  of  the  Fund,  by  his  Sign  Ma- 
nual'^. 

If  an  Heir  at  Law  confirms  a  devise  of  Land 
to  a  Charity,  the  Court  will  not  take  it  away,  for 
it  becomes  the  Act  and  Deed  of  the  Heir  '^. 

A  Devise  to  a  College  is  not  affected  by  the 
Mortmain  Act^ 

If  there  be  a  charitable  gift  to  two  p^irposes,  the 
one  good,  and  the  other  bad,  the  Court  will  ap- 
ply the  Money  to  the  good  use\ 

A  Citizen  oi London  cannot  (under  the  custom,) 
devise  Land  situated  out  of  London  in  Mort- 
main \ 


"  Vaughan  v.  Farrar,  2  Ves.  drew,  3  Ves.  n41,  9,  Attorney 

1S8,  180.  General    v.    Tancred,    Anibl. 

"    Hibbard  against  Lambe,  352. 

Ambl.3()!).  ^   Attorney  General    against 

P  Attorney  General  v.    Ber-  Hartley,  4  HVo.  C.  C.  412. 

rymau,  1  Dick.  1G8.  '    Middleton   against  Caterj, 

*»  Ambl,  158.  4  Bro.C.  C.  409. 

^  Attorney  General  v,  A  a- 
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A  bequest  of  Money  to  be  laid  out  in  Land,  for 
the  support  of  Preachers  of  two  Chapels,  has 
been  held  to  be  a  charitable  use  within  the  Sta- 
tute of  Mortmain  '';  but  a  bequest  of  personalty  in 
Trust,  for  the  benefit  of  a  dissenUng  Cojigregation^ 
is  •  nforcoable  in  Equity"*,  whether  QuaherSy 
Baptists,  or  others  "". 

A  bequest  to  poor  relations,  maybe  sustained  as 
a  Charity  y;  and  a  Legacy  to  the /.'oo?-  Inhabitants 
of  a  particular  Parish,  has  been  holden  good,  and 
to  go  to  the  Poor  not  receiving  alms  \ 

A  bequest  to  the  Governors  of  Queen  Anne's 
Bounly,  is  void,  under  the  Statute  o/'iT/or/mam, 
because  all  their  Funds  must  be  laid  out  in  the 
purchase  of  Estates  '. 

A  Devise  of  ^oOO  to  the  Church  of  SV.  Helens 
was  determined  to  be  good,  and  that  it  belonged 
to  the  Churchwardens,  and  to  be  employed  iji  the 
repairing,  and  adorning  the  Church''. 

A  bequest  of -I?  1000,  by  sale  of  Lands,  to  be 
applied  in  Water  Works  for  the  use  of  the  Inha- 
bitants of  a  Town,  is  within  the  Statute  of  Mort- 
main, and  void  ^ 

A  bequest  of  a  residue  to  be  employed  in  such 


'  Grieve  v.  Case,  4  Bro.  C.  C. 
67. 

*  Attoniev  General  v.  Fow- 
ler. 15  Ves/88. 

"  Attorney. General  v.  Cook, 
2  Ves.  273. ' 

y  White  V.  White,  7  Ves. 
423.  see  Attorney  General  v. 
Price,  17  Ves.  371  ;  and  see 
Isaac  and  De  r'riez,  ib.  p.  373. 
in  note  iin perfectly,  and  crio-. 


neously  reported  in  Ambl. 
595. 

■■*  Attorney  General  v.  Clurke, 
Ambl.  422. 

■  Bliddleion  v.  Clltherow, 
3  \  es.  734,  AVidtnore  against 
Woodro tie,  Ambl.  ()3G. 

"  Attorney  General  v.  Uu- 
per,  2  P.  Wms.  125. 

^  .lones  against  WilliamRj 
Ambl.  051. 
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eharitahle  uses  as  the  Executor  shall  think  proper, 
is  a  good  bequest  '^;  but  a  bequest  for  such  objects 
of  benevolence  and  liberalitij  as  the  Trustee  in  his 
discretion  shall  approve,  cannot  be  supported  as  a 
charitable  Legacy,  but  is  a  TiMst  for  the  next  of 
kin  ^ 

Where  Property  is  bequeathed  for  a  charitab[e 
purpose  the  law  will  not  allow,  as,  for  instance, 
the  support  of  a  Jewish  Synagogue'^;  or  for  the 
education  of  poor  Children  in  the  Catholic  faith  =; 
or  for  n  super jlitious  use^ ,  the  Court,  though  it  will 
not  support  such  I)equest,  will  yet  apply  it  to  pur- 
poses of  Charity,  upon  the  ground  (not  a  very 
satisfactory  one',}  that  as  the  Property  was  meant 
for  a  Charittj,  though  it  could  not  be  applied  to 
the  particular  Charity  mentioned,  it  shall  be  ap- 
plied to  a  Charity  pointed  out  by  the  Court. 
Thus,    the    Legacy  for  the   support  of  a  Jewish 


^  Chapman  v.  Browne,  C 
Ves.  410. 

^  jMonis  V.  Bishop  Durham, 
,9  Ves.  399.  and  S,  C.  on  ap- 
peal, JO  Vc«.  522. 

*■  De  Costa  v.  De  Pas,  Ambl. 
228. 

s  Gary  v.  Abbott,  11  Ves. 
490. 

^  Attorney  General  v.  Guise, 
2  Vern.  206;  but  see  Ambl. 
•228. 

*  This  doctrine  was  first 
broached,  I  believe,  in  the 
case  of  the  celebrated  Baxter, 
1  Vern.  248.  2  Vern.  105.  but 
was  disapproved  by  Lord  Tliur- 
low  in  Mos-gridfre  v.  Tliack- 
well,  1  Ves.  jun.  469  ;  and  see 
Attorney      General      -against 


Goulding,  2  Bro.  C.  C.  4-30. 

See  also  tlie  sarcastic  remark 
of  the  Master  of  the  Rolls,  II 
Ves. 495.  on  this  doctrine,  and 
what  Lord  Eldou  says  in  Mog- 
gridge  and  Thackwell,  7  Ves. 
p.  81.  and  Lord  Alvanley, 
in  Attorney  General  v.  Min- 
shull,  4  Ves.  14.  see  Attor- 
ney General  v.  Whitely, 
11  Ves.  251;  and  see  also 
Attorney  General  v.  Andrew, 
3  Ves.  633.  7  Ves.  223.  9 
Ves.  525-  In  this  case,  as  re- 
ported in  7  Ves.  and  9  Ves.  it 
was  held  amongst  other  things 
that  a  compromise  by  the 
Attorney  General  in  a  Cypr£« 
Case,  binds  the  next  of  kin. 
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Sijnagop/e  was  given  to  the  FoinuIIinrr  Hospital ; 
but  this  doclriiie  does  not  apply  as  to  Legacies  to 
charitable  uses  nuide  void  by  the  Statute  Mort- 
main ^. 

Where  it  appears  by  a  Will  that  the  substantial 

intention  of  a  'i'estator  is  Charity,  though  the 
mode  in  which  it  is  directed  to  be  executed,  fails 
bv  accident,  or  otlior  circumstances ',  the  Court 
•will  find  some  means  of  elfectuating  that  general 
intention*". 

But  if  the  Court  can  find,  or  may  hereafter  find", 
any  means  of  ai)plying  the  charitable  fund  to  the 
Charity  as  created  by  the  Founder,  it  will  not, 
upon  anv  general  notion  that  any  other  applica- 
tion would  be  more  beneficial  to  the  Inhabitants 
of  the  Place,  change  the  nature  of  the  Charity  ^ 

In  a  case  where  the  Fund  devoted  to  Charity 
became  very  considerable  in  proportion  to  the 
objects,  the  application  of  the  Fund  was,  upon  the 
principle  of  Cj/-/)re5,  extended  against  the  claims 
of  the  next  of  kin,  for  the  benefit  of  the  same 
objects,  to  purposes  not  expressly  pointed  out  by 
the  Will^. 


*  Corbyu  v.  French,  4  Vcs. 
433. 

'  See  Attorney  General  and 
Sydei-nn,  1  Vern.  2-24. 

■"  iMou;4ridge  v.  'I  liackwcll, 
7  Ves.  09,  82 ;  and  see  At- 
torney (General  v.  Boyer,  3 
Ves.  729.  and  Attorney  (iene- 
ral  V.  lJoulll)ee,  2  Ves.  3S8. 
and  3Vts.  220:  and  see  At- 
torney (jcneral  v.  Vt'liitchurcli, 
3  ^  es.  141.  and  AUnrney 
r>.ueral  against  Grccu,  2  Bro. 


C.  C.  492.  Attorney  CeneraT 
V.  Tyle,  1  Atk.  4:;!;. 'Attorney 
General  v.  \\'an>-ay,  15  Ves.  231. 

"  See  Attorney  General 
against  Oglander,  3  Bro.  F.  C. 
\)\  16f). 

"  Attorney  General  v.  ^Vhite- 
ley,  11  Ves.  251.  See  Attorney 
General  v.  Minshull,  4  Ves. 
14. 

'■  Bibliop  of  Hereford  v. 
Adams,  7  Ves.  824  ;  and  see 
Attorney  General  v.  Earl  of 
^^'inch^,■lscaJ  3  Bro.  C.  C.  373. 
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If  there  be  a  charity  for  a  select  number  of  Ahns 
People,  and  there  are  not  persons  sufficient  to 
answer  the  description  of  the  Charity,  the 
Land  charged  with  the  payment  of  the  Charity  is 
not  discharged  during  that  time;  but  shall  accu- 
mulate and  be  applied  towards  the  advancement 
and  increase  of  the  Charity''. 

So,  where  an  Estate  is  given  to  a  Charity,  and 
the  Rents  are  afterwards  increased,  there  is  no  re- 
sulting trust  for  the  Heir  at  Law,  unless  there  is 
a  plain  intent  for  the  Heir,  but  the  Charity  has 
the  advantage  of  the  surplus  Rents';  though 
Lord  Chief  Justice  Holt  appears  to  have  delivered 
a  contrary  doctrine  % 

The  Court  of  Chancery  is  said  to  have  a  gene- 
ral Jurisdiction  over  Charities,  by  issuing  a  com- 
mission, and  likewise  can  give  directions  for  the 
Manasrement  of  a  Charitv  ;  but  this  does  not  ex- 
tend  to  Charity  Schools,  where  local  visitors  are 
appointed''. 

Where  the  King  is  founder  of  a  Charity,  His 
Majesty  and  his  Successors,  are  Visitors,  and  the 
right  of  visiting  is  exercised  by  the  Chancellor, 
upon  a  Petition   for  that  purpose'^;  but  it  is  not 

"  Avlett  V.  Dodd,    2  Atk.  '  Attorney  General  v.  Mayor 

238.     Attorney    (general    and  of  Coventry,  2  Vern.  400. 

Johnson,  Ambl.  190.  Attorney  "  Attorney  General  v.  Price, 

General       ao-ainst       Sparkes,  .3  Atk.  108.  and  see  Attorney 

Ambl.  201.  General  v.  Myddleton,  2  Ves. 

'    Attorney  General  against  329.  Attorney  General  v.  Cor- 

Tonna,  4  Bro.  C.  C.  103.  S.C.  poration   of  Bedford,    2  \  es. 

2Ves.jun.  p.  4;  and  seeS.  P.  505. 

E-xparte  Jortin,  7  Ves.  340.  '  Attorney  General  v.  Black, 

11  Ves,  193. 
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in  Uie  Court  ofChanceri/  that  the  King's  visitato- 
rial power  is  .to  be  exercised,  it  is  by  the  Lord 
Chancellor'^  ;  and  thoretbre  a  Solicitor's  Bill  in 
respect  of  proceedings  before  the  Chancellor  in 
his  visitatorial  character,  cannot  be  taxed  under 
the  Statute  (2  Geo.  L>.  c.  2:L  s.  '22.)  it  not  being 
a  proceeding  in /.a/i- or  Equ'ilj)  witliin  the  Statute"^. 

But  whereever  a  private  Person  is  founder, 
such  private  Person  and  his  Heirs,  are,  by  im- 
]ilication  of  Law,  A^isitors;  and  the  founder  may 
vest  such  visitatorial  right  in  any  other  person,  or 
his  Heirs%  nor  arc  any  particular  words  required, 
to  create  a  Visitor.  It  is  sulficicnt  if  the  intention 
of  the  Founder  appears  who  should  be  Visitor, 
technical  words  not  being  necessary  ^ 

]f  the  Charity  is  not  vested  in  the  persons 
>vho  are  to  partake,  but  in  Trustees  for  their  bene- 
fit, no  Visitor  arises  by  Implication,  but  the 
Trustees  have  that  power  ^. 

Another  person  may  graft  upon  a  former 
Charity,  and  by  express  words  or  necessary  impli- 
cation, subject  the  Estate  or  Emolument  given 
by  him  to  the  same  visitatorial  power,  and  to  be 
governed  by  the  same  Rules''. 

The  founder  may  give  a  general  power,  or  may 
limit  and  bind  by  particular  Statutes  and  Laws; 
may  give  the  Visitor  a  power  of  altering  or  giving 
new  Statutes  ;    or  may  restrain  from  doing  it,    or 

•  Ex  parte  Dami,  9  Ves.  '  See  3  Atk.  m2.  Attorney 
64R.  General   v.  Middlcton,   2  Ves. 

"  lb.  547.  328. 

•  tden  V.  Fostpr,  2  P.  Wms.         »  1  Ves.  472. 
S25.  and  see  AttoruHv   Gt;iie-         *  lb.  472,  3. 
Tal  V.  I'nce,  3  Atk.  108. 
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from  acting  according  to  any  other.  If  the  power 
to  the  Visitor  is  unlimited-and  universal,  he  has 
in  respect  of  the  foundation  and  property  moving 
from  the  founder,  no  rule  but  his  own  discretion. 
If  there  are  particular  Statutes,  they  are  his  Rule, 
he  is  bound  by  them  ;  and  if  he  acts  contrary  to, 
or  exceeds  them,  he  acts  without  Jurisdiction"'. 

No  Court  of  Law  or  Equity  can  anticipate  the 
judgment  of  the  Visitor,  or  take  away  his  Juris- 
diction ;  but  his  determination  is  final  and  con- 
clusive, and  it  is  convenient  that  it  should  be 
so  ;  for  this  method  of  determination  of  contro- 
versies, is  at  home,  forum  domesticum^  and  final 
in  the  first  instance ;  secundum  arbiirimn  boni  viri. 
It  is  true  this  power  may  be  abused  ;  but  if  it 
is  exercised  in  a  discreet  manner,  (as  it  generally 
is)  it  is  a  much  less  expense  than  Suits  at  Law 
or  in  Equity",  and  ought  to  be  supported'', 
but  being  summary  and  arbitrary,  ought  not  to 
be  extended'.  Local  Visitors  do  not  visit  but 
from  tiiree  years  to  three  years  ;  but  they 
may  if  they  please  hear  complaints  within  that 
time"'. 

In  those  cases  where  the  Governors  or  Visitors 
are  said  not  to  be  accountable,  it  must  be  intend- 
ed, where  such  Governors  have  the  ^jo?c'er  of  Go^ 
vernment  only,  and  not  where  they  have  the  legal 


^  Green  and  Rutherfortb,  1         *  1  Ves.  475. 
Ves.  472.  '  2  Ves.  328. 

'Attorney    General  v.  Tal-         ""  Attorney  General  v.  Price, 

bot,  3  Atk.  662.  S.  C.  1  Yes,  3  Atk.  108. 
78. 
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Estate^  cnul  arc  cufnisltd  n'ltJi  the  receipt  of  the 
Rents  and  ProjUs ;  m  respect  of  which  it  is  esta- 
Tjlished,  tlioy  are  to  be  considered  as  Trustees,  and 
arc  accountable,  for  a  breach  of  Trust ". 

Corporations  ihr  charitable  purposes,  are  consi- 
dered as  Trustees",  and  if  by  Conveyances,  they 
have  abused  the  Trust,  such  alienation,  though 
good  at  Law,  is  bad  in  Equity,  and  the  alienee 
Avill  be  considered  as  a  Trustee.  But  it  seems, 
this  doctrine  does  not  extend  to  Corporations  hold- 
ing for  purposes,  not  charitable  ;  for  Corpora- 
tions in  such  cases,  are  not  considered  as  Trus- 
tees P. 

Where  one  seized  of  a  ]\f  anor  granted  a  Rent  in 
Fee  out  of  it,  as  a  charits^  for  the  support  of 
several  poor  persons,  and  he  afterwards  granted  the 
Manor  to  J.  S.  in  Fee,  the  nomination  of  the  poor 
persons  was  held  to  belong  to  the  Heir  of  the 
Grantor,  and  did  not  go  with  the  Manor''.  So,  if  a 
Man  founds  a  charity  for  alms-houses,  the  Founder 
and  his  Heirs  have  a  right  of  nomi [ration  ;  but  it 
may  be  forfeited  by  a  corrupt  or  improper  nomina- 
tion of  such  as  are  not  fit  objects  of  the  charity, 
or  by  making  no  nomination  at  all,  provided  the. 
founder,  &c.  has  had  notice  of  the  vacancy  \ 

"  Eden  v.  Foster,  2  P.  Wms.         "  Lycfiat  v.  Sir  John  Fonrh, 

320.  aud  vid.  case  oi"  the  Hos-  2  Vein.  412.  Attorney  (ieneial 

pitalofSutton  ColdtJeld,  Duke  v.     Coiporalion     of    Bedford, 

Char.  Uses,  p.   084.  and  llyn-  2  Ves.  500. 
shaw    and   Pydwers  v.    Mayor         ''   Vid.  The   Mayor  of  Col- 

and    Corporation  of  Morpeth,  rliester  v.    Low  ten,  1  Ves.  and 

Duke  p.  09.  Attorney  General  liia.  240. 

jr.  Lock,  2  Atk.  105.  Attorney         ''  Attorney  General  v.  Rig- 
General  v.  Fouudlint^  Hospital,  l)y,  3  V.  Wilis.  140. 
2  Ves.  Jun.  47.  S.  t'.  4  liro.  C.  '  Attorney  (General  v.  Le)gb„ 
C.  p.  K7.  3  r.  ^N'lus.  i40,  note  u. 
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Where  tliere  is  a  Bequest  to  Trustees  for  chari- 
table purposes,  the  Court  of  Chancery  upon  an 
Information  administers  the  Trust,  and  a  scheme, 
for  that  purpose,  is  laid  before  the  Master;  but 
where  the  Testator's  object  i^^  charity,  and  no 
Trust  is  interposed,  the  Trust  is  then  administered, 
bv  sio'Ti  manual''. 

Where  a  Residue  is  to  be  applied,  the  Court 
frequently  directs  a  scheme,  even  where  an  un- 
limited discretion  as  to  distribution,  is  left  to  a 
Trustee,  and  where  consequently  a  scheme  can 
answer  no  purpose,  but  to  shew  that  the  whole 
fund  is  applied  to  the  proper  objects  *;  but  where 
part  of  an  annual  and  temporary  income  is  to  be 
disposed  of  from  year  to  year,  according  to  a  dis- 
cretion to  be  exercised  every  year,  and  possibly 
every  day,  a  scheme  is  not  directed,  but  parties 
are  left  at  liberty  to  apply  to  the  Court  in  case  of 
any  misapplication  "* 

The  only  way  of  administering  a  charity  is 
under  general  directions  to  Trustees  :  and  in  case 
of  misbehaviour  there  must  be  another  Informa- 
tion upon  the  new  ground,  for  the  Court  will  not 
keep  the  Information  under  the  direction  of  the 
Court,  to  be  executed  from  time  to  time^. 

'Paice  V.  the  Archbishop  of  for  a  general  charity    purpose, 

Canterbury,  14  Yes.  372.  and  was   held  void,  as   being  un- 

Mo(;-^ridge      and     Thackwell,  defined. 

7  Ves.   36,  80.  see  also  Attor-  *  Waldo  v.  Caley,    16  Ves. 

iiey   <jenerul   against  Herrick,  211. 

Ambl.732.andseeAttorneyGe-  "  lb.  and  see  Supple  against 

ueval  v.Pearce,2  Atk.  87.  Cook  Lovvrioa,  Ambl.   729. 

V.  Duckenficld,   2   Atk.    5,9;  VUtorney  Gen.  Flaberdash- 

and  see  2  I'ree.n  2G1.  In  Cox  er's  Company,  1  Yes.  Jan.  295. 
V.  Oassett,  3  Ves.  155.  a  legacy 
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Ill  a  case  where  a  Corporation  who  were  Trus- 
tees of  a  Freehold  Estate  for  the  benefit  of  a 
chnvitv,  had  misapplied  the  increased  revenues, 
and  grossly  misbehaved  themselves  in  the  execu- 
tion of  their  Trust,  and  were  unable  to  pay  the 
sums  due  from  them  in  consequence  of  their  mis- 
application and  misbehaviour,  the  Court  directed 
the  Trust  Estate  to  be  conveyed  to  Persons  more 
able  and  willing  to  execute  the  Trust  faithfully, 
for  the  benefit  of  the  Poor''. 

Rut  though  Corporations  constituted  Trustees 
may  be  divested  of  their  Trust,  for  an  abuse  of  it, 
yet  the  Court  cannot  divest  them  of  their  .corpo- 
rate character  and  capacitij  ;  that,  it  seems,  can 
only  be  done  on  a  petition  to  the  Chancellor  in 
his  visitatorial  capacity ''. 

A  Court  of  Equity  has  no  Jurisdiction  with 
regard  either  to  the  Election,  or  the  amotion  of 
Corporators  of  any  description''. 

We  shall  now  treat  of  the  Principles  laid  down 
in  respect  of  Interest  upon  Legacies. 

Specific  Legacies  never  carry  Interest  %  though 
they  vest  immediately  upon  the  death  of  the 
Testator  \ 

Where  any  particular  rate  of  Interest  is  di- 
rected by  a  Will,  the  Court,  of  course,  gives  that  ; 

Lut  see   Attorney  Ccneral    v.  "  Atfornoy  Gfurral  \j  Earl 

Harrow  School,  2   \es.    552.  of  Clarendon,  17  Vf.'S.  499. 

where  information  v/as  not  dis.  ^  lb.  498. 

missed,  in  order  to  keep  a  hand  "See   Apriece    v.    Apriere, 

over  the  parties.  1  Ves.  and   li«'a.  3(14.  but  s'^e 

^  iMayor,  IJailiirs  and  Coin-  iJarringtou  v.  Tnstram,  0  Ves. 

monalty  of  the  City  of  Coven-  340. 

try  and   Attorney    General,   7  '' Kirhy  V.  Potter,  4  Ves.  17-J. 
Bro.r.  C.230.Toiiil.  Edit. 
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iand  formerly  where  a  Legacy,  charged  on  personal 
Estate,  wasgiven  generally,  with  Interest, theCourt 
allowed  the  full  legal  Interest '.  So  if  the  Legacy 
was  charged  upon  the  real  Estate ^  the  Rule  of  the 
Court  formerly  was,  to  give  one  per  Cent,  less 
than  the  legal  Interest*^  ;  but  latterly,  the  Court 
appears  to  have  made  no  such  distinction,  and 
whether  the  charge  be  on  real  or  personal  Estate, 
four  per  Cent,  only  has  been  given  ^ 

It  seems  to  be  a  Rule  that  where  no  Interest  on 
Legacies  is  given  by  the  Will  (unless  in  the  case 
of  ^n  Infant  having  a  right  to  demand  mainte- 
nance from  the  Testator^,  of  which  more  here- 
after) it  is  only  to  be  allowed  at  the  rate  of  £^ 
per  Cent,  from  the  end  of  the  year,  after  the  Tes- 
tator's deaths,  and  thisj  though  it  may  appear  to 
have  produced  within  the  year.  Interest  at  five 
per  Cent. ^;  as  money  in  the  Funds'.  The  re- 
maining Interest  goes  to  the  Executor^.  In  one 
lease  it  is  said,  that  where  ?c  Legacy  is  given  to  a 
Charily:^  Interest  shall  be  paid  from  the  death  of 
the  Testator ';  but  the  lleport  is  not  warranted  by 
the  Register's  Book  "". 


•  Moore  v.   Moore,  3  Atk.  Lefroy,  11.  Coleman  v.  Sey- 

402.     Beckford     and    Tobin,  mour,   1  Yes.  211.  Beck  ford  v. 

1  Ves.  31 1.  Tobin,  1  Ves.  310.  In  this  case 

^  lb. Bryant  v.  Speke,  1  Ves.  it  is  said  the  rule  of  the  Court 

171.  Trim'blestown     v.     Colt,  is  to  give  5  per  cent,  interest, 

1  Ves.  278.  Seep,  311. 

"  Treves   v.   Townshend,    1  ^  Sitwell  v,  Bernard,  6  Ves. 

Bro.  C.  C.  384.  Sitwell  v.  Ber-  540.  contra  Maxwell  v.  Wetten- 

iiard,  6  Ves.  543.  hall,  2  P.  Wms.  27. 

'  Tyrell  v  Tyrell,  4  Ves.  5.  '  Gibson  v.  Bolt,  7  Ves.  97. 

e   Maxwell  V.  Wettenhall,  2  "  Pearson  v.  Pearson,  1  Sch. 

P.  AVms.  25.  GuiUam    v.  Hoi-  and  Lefr.  12. 

land,  2    P. Wms.    343.  Lloyd  '  1  Atk.  35P. 

V.  Williams,  2  Atk.  >09.  Pear-  "^  See  Mr.  Sander's   note  to 

son  V.    Pearson,    1  Sch.    and  that  case. 
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This  Rule  in  particular  cases  sometimes  oper- 
ates inequitably  ;  but  with  a  view  to  general  con- 
venience, it  has  been  adopted".  In  some  former 
cases,  the  amount  of  the  Interest  given  was  made 
to  depend  upon  the  productiveness  of  the  Fund  ", 
or  the  contrary  ;  but  this  doctrine  is  exploded  ^^ 
the  Rule  being  now  in  all  cases  the  same'". 

The  same  Rule  is  applied  to  rases  where  the 
debts  cannot  be  arranged  for  ten  years,  and  where 
there  are  no  debts  and  the  property  is  immediately 
tangible  in  the  funds '. 

Rut  though  it  is  generally  true  that  (following  the 
Rule  in  the  Ecclesiastical  Court",)  an  Executor  is 
not  bound  to  pay  Debts  or  Legacies  before  the 
end  of  a  year,  because  he  cannot  know  until  then, 
what  fund  there  is  to  pay  \  yet  this  is  only  adopt- 
ed for  convenience ;  and  if,  in  any  case,  it  is  quite 
clear  that  there  are  no  debts,  the  Court  will  dis- 
tribute the  Eund,  before  the  end  of  the  twelve 
months  \ 

Where  the  Court  decrees  a  Legacy  to  be  a  sa- 
tisfaction of  a  debt,  the  Court  gives  Interest 
always  from  the  death  of  the  Testator*. 

If  a  legacy  be  given  charged  upon  a  diy  rever- 
siou,  it  carries  Interest  only  from  a  year  after  the 
death  of  the  Testator,  a  year  being  a  convenient 


"  6  Ves.  5.10.  "'  See   G?.rthshore  v.  Chalie, 

"  This  seems  hinted    :it    in  10  Ves.  13. 

ISIvilcolm  against  Martin,  3  lire.  '  (iihson  and  l}olt,  7  Ves.  59. 

C.   C.   54.'    and    in    Boiirk   v.  •  1  Sch.  and   I.tfr.  p.  11. 

Kicketts,  10  Ves.  33.". ;  and  see  '  See  1  Ves.  3U). 

Kaymond  v.  BroadLelt,  5  V >s.  "  (iarthshore  v.    Chalie,     10 

199.  Ves.  13. 

"  Gibson  V.  Doll,  7  Ves.  97.  "  Clarke  and  Scwell,  3  Atk. 

1  Sch.  and  Lcfr.  j).  11.  98. 
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time  for  a  sale ''.  In  the  same  case  it  was  held  that 
if  a  Legacy  be  given  of  a  personal  Estate,  con- 
sisting of  mortgages,  carrying  interest,  or  of  stocks 
yielding  profits  half-yearly,  in  such  case,  the 
Legacy  would  carry  interest  from  the  death  of 
the  Testator  "'j  but  that,  as  we  have  seen,  is  not 
710W  the  Rule. 

If  a:  Legacy  be  brought  into  Court,  and  the 
Legatee  has  notice  of  it,  so  that  it  is  his  fault  not 
to  pray  to  have  the  Money,  or  that  the  Money 
should  be  put  out,  the  Legatee  in  such  case,  loses 
the  interest  from  the  time  the  money  was  brought 
into  Court ;  but  if  the  mone}''  was  put  out,  the 
Legatee  is  allowed  the  interest,  which  the  money 
yields''. 

Where  a  Legacy  is  to  be  raised  out  of  an  Estate 
devised  for  that  purpose,  and  no  da^^  of  payment 
is  fixed.  Interest  at  four  per  Cent,  will  be  given 
from  the  death  of  the  Testator  ^ . 

A  Legacy  out  o^  a  Bent-charge  carries  Interest** 

When  once  it  is  ascertained  that  a  Legacy  is 
pecuniary  (and  this,  as  before  observed,  the  Court 
leans  to  as  much  as  possible)  Interest  is  only 
given  from  the  end  of  a  year'';  and  a  direction  in 
the  Will  "to  pay  the  Legacy  as  soon  as  possible," 
does  not  alter  the  general  rule''. 


'    Maxwell    v.    Wettenhall,  Westby,  IG  Ves.  393  ;  and  see 

2  P.  VVms.  20.  Pearson  v,  Pearson,  1  Sch.  and 

"  lb.  Lefr.  11. 

"  lb.               •  "■  Stoiiehenge  v.  Evelyn,  3  P. 

y    J^purwav    V.     Glynn,   9  Wms.  253. 

Ves.    483.    Baynes    v.   Dixon,  ^Web.^ter  v.  Hale,8  Ves.413. 

1  Ves.  42.  Maxwell  v.  Wetten-  "  lb.  p.  415.  and  see  7  Ves, 

hall,  2  P.   Wnis.  25.  Shirt  v.  0(>. 

f2 
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But  tlioi;gh  the  general  Rule  is  to  girc  interest 
from  the  end  of  one  year  from  the  death  of  the 
Testator,  yet  in  many  decrees,  it  seems.  Interest 
hath  been  given  from  the  death  of  Testator  *.  En- 
quiries have  been  directed,  how  muchof  the  fund 
has  arisen  from  Interest,  and  how  much  from 
capital  ;  in  order  to  determine  between  the  Tenant 
for  Life  of  a  Legacy,  and  the  Remainder-man''; 
but  whether  a  Tenant  for  Life  by  Legacy  is  entitled 
to  Interest  from  the  death  of  a  Testator,  or  from  a 
year  afterwards,  is  not  compleatly  settled'. 

If,  however,  an  Annuity  be  given  by  Will, 
the  payment,  it  seems,  commences  from  the 
death  ^  and  Interest  is  due  from  that  period. 

Wherever  Legacies  are  given  out  of  Personal 
Estate,  consisting  of  outstanding  securities,  those 
Legacies  cannot  be  actually  paid,  until  the  Money, 
due  upon  such  securities  has  been  obtained;  but 
bv  a  Rule  that  has  been  adopted  for  the  sake  of 
general  convenience,  (though  it  sometimes  bears 
hard  on  a  residuary  Legatee  ^,)  the  Court  holds  the 
personal  Estate  to  be  reduced  into  possession  witk^ 
in  a  year  after  the  death  of  the  Testator'';  and 
upon  that  ground,  Interest  is  payable  upon  such 
Legacies,  from  that  time,  unless  some  other  period 
is  fixed  by  the  Will  \     Actual  payment  may,  in 

•  As  in  Feurne  v.  Young,  ^  See  wliat  is  said  in  Sitwell 

P  Yes.  549.  and  Barnard,  G  Ves.  530. 

^  Fearue  v.  Young,   9  Yes.  "   See  15ourke   v.  Kicketts, 

552.  10  Yes.  334. 

«  lb.  '  See  il).  and  Siblev  v.  Perry, 

'  Gibson  V.  Bott,  7  Yes.  90,  7  Yes.   534.   and  VVebster  v, 

7.  Feariie  v.   Young,  9  Yes.  Hale,  8  Yes.  413. 
553. 
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many  instances,  be  impracticable  within  that 
time  ;  but  in  legal  contemplation;,  the  right  to  pay- 
ment exists,  and  carries  with  it  the  right  to  in- 
terest until  actual  payment ''.  In  one  case  the 
fund  did  not  become  disposable  for  the  pay- 
ment of  Legacies  till  near  forty  years  after  the 
death  of  the  Testator,  and  yet  the  Legacies  were 
held  to  bear  Interest  from  a  year  after  the  Tes- 
tator*s  death. 

It  has  been  determined',  that  a  reference  by 
the  Testator  to  the  time,  at  which  his  personal 
Estate  should  be  got  in,  does  not,  without  the 
most  plain,  and  distinct  indication  of  his  Inten- 
tion, affect  the  legal  presumption,  that  the  per- 
sonal Estate  may  be  got  in  within  a  year  after  the 
Testator's  death. 

If  a  Legacy  is  given,  in  the  currency  of 
Jamaica,  where  the  Testator  resides,  and  there 
are  Assets  and  Executors  in  both  countries,  the 
Legatees  living  in  this  country,  are  not  entitled  to 
Jamaica  Interest '".  Where  Jamaica  Interest  is 
given,  it  is  upon  the  particular  circumstances  of 
the  case". 

In  cases  on  Indian  Wills,  where  sums  are 
given  in  Rupees,  if  payment  is  made,  it  is  not  with 
Indian  Interest". 

"  Wood  V.  Penoyre,  13  Ves.  1    Ves.    Sen.     427.   Milcoltn 

333,  4.  a2;ainst  Martin,  3  Bro.  C.  C. 

•  lb.   p.  334.  and  see  En-  50. 

twistle  V.    Markland,    6  Ves.  "  As  in  Raymond  v,  Broad- 

528,in  note,  and  Sitwell  V.Bar-  belt,  5   Ve*.   199.  and  see  the 

nard,  6  Ves.  520.  remark  on  that  case,   10  Ves, 

™Bourkev.Ricketts,10Ves.  330. 

330.  Stapleton    y.     Convyay,  Mb.  333. 
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A  I^cgncy  by  a  Ttstator  residing  in  Ireland 
paid  in  England,  does  not  carry  Irish  Interest, 
but  only  4  per  Cent,  p,  the  Interest  of  the  Court. 

How  far  a  Legatee  who  is  not  entitled  to  the 
payment  of  his  Legacy  immediately,  shall  have 
Interest  in  the  mean  time,  depends  upon  parti- 
cular circumstances  1;  such  as  relationship, — the 
necessities  of  Legatees, — or  the  particular  penning 
of  the  Will^ 

In  general,  whether  the  Legacy  be  given  abso- 
lutely, and  payable  at  twenty-one,  or  not  given 
until  twenty-one,  unless  something  is  said  in  the 
Will  that  shews  the  Testator*s  intention  to  give 
Interest,  the  Legatee  is  not  entitled  to  Interest  in 
the  mean  time  ;  but  in  cither  of  these  bequests, 
where  they  are  given  to  children,  the  Court  will 
direct  Interest  for  their  portions  immediately "; 
for  in  regard  to  children,  the  Rule  seems  to  be,  that 
• — if  a  Legacy  be  given  to  a  legitimate  child,  (it 
is  differentas  to  a  natural c\u\d\)  payable  upon  a 
contingency",  or  certainly,  at  a  future  day,  and 
the  child  has  no  other  provision',  nor  any  main- 
tenance allotted  by  the  Will  giving  the  Legacy  ''j 

»•  Pierson  v.-  Garnett,  2  Bro.  T  rfr,  47.  and  see  Perry  and 
V.  C.  38.  The  report  says  Whitehead,  6  Ves.  547. 
Irish  Interest  was  allowed,  but  "  It  seems  from  (dyde  v. 
that  appears  to  he  a  mistake  ;  Wright,  1  Ch.  Kep.  2G5.  Ken- 
See  Malcolm  v.  Martin,  3  Bro.  nesey  v.  Parrot,!  (h.  Ca.  249. 
C.  C.  5:3.  and  Hourke  v.  Ric-  and  l.eech  v.  Leeeli,  ib.  that 
ketts,  10  Ves.  3;)4.  interest  was   not   iMi-merly  al- 

<»  Heath  V.  Perry,3  Atk.  101.  lowed  on  a  contin;^ent  legacy 

'  lb.  to  a  child. 

*  Incledon  v.  Northccte,  '■■  See  Lonof  v.  T.on;^-,  3  Ves. 
3  Atk.  4  3S.  anil  see  Fonerau  280.  in  note  Mitchell  and 
V.  Fonerau  ,  3  Atk.  <)4().  Bower,  3  Ves.  287,  8. 

•  Beck  ;,oM  and  Tobin,  1  Ves.  "  3  Atk.  710.  S.  C.  1  Ves. 
300.  Ellis  V.  Ellis,  1  Sch.  and    298. 
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it  will  carry  Interest,  thouglj  Interest  is  not  men- 
tioned '',  on  account  of  the  imbecility  of  the 
child  y,  and  the  obligation  attaching  upon  the 
Person  who  gives il^and  because  it  is  in  the  nature 
ot"a  Portion.  A  Residue  \)i\y'dh\e  at  a  future  time  % 
forms  an  exception  to  the  general  rule,  that  a  Le- 
-gacy  payable  at  any  given  time  whatever,  does 
not  carry  Interest  till  that  time,  whether  it  be  a 
vested  Interest  or  not,  unless  something  is  said 
in  the  Will  that  shews  the  Testator's  intention 
to  give  Interest  in  the  mean  time  *. 

A  contingent  Legacy  given  to  a  Grandchild, 
does  not  carry  Interest^';  and  it  has  been 
held  that  a  Legacy  bequeathed  to  a  Niece 
payable  at  a  future  day,  does  not  carry  Interest 
before  the  time  of  payment ".  Nor  does  a  Legacy 
from  a  Husband  to  a  Wife^  payable  at  a  future 
day,  carry  Interest  '',  though  Lord  Alvunley  seems 


'  Harvey  v,  Harvey,  2   P.  Atk.   330,    Butler  v.  Butler, 

Wms.  21.  Green  v.   Belchier,  3  Atk.  59.  Elton  v.  Elton,  3 

\  Atk.   506.  Heath  v.  Perry,  Atk.  508.  Periy  v.  Whitehead, 

3  Atk.  102.  Coleman  v.  Sey-  6  Ves.  54G,  7,  Errington  v. 
mour,  1  Ves.  211.  Chambers  v.  Chapman,  12  Ves.  23.  but  see 
Coldwin,  11  Ves,  2.  Care^  v.  Taylor  v,  Johnson,  2  P.  Wms. 
Askew,  2  Bro.  C.  C.  58.  In-  504.  where  interest  was  given, 
cledon  v.  Nortbcote,  3  Atk.  and  what  is  said  in  Ellis  v. 
438.  Ellis  V.  Ellis,  1  Sch.  and  Ellis,  1  Sch.  and  Lefr.  p.  5. 
Lefr.  5.  Mole  v.  Mole,  1  Dick,  but  these  cases  seem  to  have 
311.  proceeded    upon   an   imphca- 

*  15  Ves.  304.  tion appearing?  on  the  Will  that 
"    Siss©n   V.   Shaw,   9    Ves.  interest  should  be  ,t;iven. 

289.  and  see  Tyrtll  v.  Tyrell,  "  Crickett  v.  Dolby,  S  Ves. 

4  Ves.  p.  5.  Nichols  v.  Osborn,  10  :  and  see  Palmer  v.  Mason, 
2  P.  Wms.   421.  and  note   1  1  Atk.  505. 

by  Mr.  Cox.  *  See  Stent  v.  Robinson,  12, 

.  Mleath  v.  Perry,  3  Atk.  102.  Ves.  461.  S.  C.  M.  S.  Lowndes 

*  Uaughton  v,  Harrison,  2  v.  Lowndes,  15  Ves.  301. 
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to  have  confidently  thought,  it  would'.  In  on« 
cascj  where  the  Legatee  was  a  Cousin  of  the  Tes- 
tator, Interest  was  allowed  from  the  Testatrix's 
death  *";  but  that  case  does  not  appear  to  have  been 
followed. 

With  respect  to  the  necessities  of  Legatees  inr 
(lucingthe  Court  to  give  Interest,  it  lias  been 
held  that  if  one,  not  a  Parent,  gives  a  Legacy  to 
an  Infant  payable  at  twenty-one,  without  any 
devise  over,  and  the  Infant  has  nothing  else  to 
subsist  on,  the  Court  will  order  part  of  this  L\5- 
gacy,  in  order  to  provide  bread  for  the  Infant,  to 
be  paid  presently,  allowing  Interest  for  the  same 
to  the  person  paying  it,  out  of  the  remaining  prin- 
cipal ;  but  this  is  done  very  sparingly  «. 

Accumulative  Legacies, 

The  doctrine  as  to  accumulative  Legacies,  (pro- 
fessedly borrowed  from  the  Civil  Law,)  seems  to 
be,  that  where  the  same  specific  thing  is  given 
twice,  or  where,  in  the  same  Will,  a  like  sum  or 
quantity  is  given  •",  for  the  same  cause,  in  the  same 
act,  and  totidcm  verbis,  or  only  with  a  small  dif- 
ference, a  single,  and  not  a  double  and  accu- 
mulative Legacy  passes  ;  but,  in  general,  if  equal  \ 

•  Cricl<ett  V.  Dolby,   3  \>s.  Beauclerck,  2  Atk.  C36.   Vid. 

16;  and  see  Carey   v.  Askew,  Holford  v.   Wood,  4   Ves.  90. 

2Bro.  C.  C.  59.  Garth  v.   Meyrick,    1  Bro.  C, 

'  Pitt  V.  Fellows,   Mich.   8  C.;iO. 

Geo.  2.  1733.  MS.  '  As  to  equal  Legacies,  see 

'  Harvey   v.  Harvey,   2   P.  Hodj^es  v.Peacock,  3  Ves.  734. 

Wms.  2:j.  Dig.  22.  T.  3.  b.  12. 

t  Duke   of   St.  Albans  r. 
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greater^,  or  less ^  sums,  be  given  in  one  will"*, 
or  by  two  distinct  writings  of  different  dates  ",  as 
by  a  Will  and  a  codicil,  or  two  codicils,  this  is 
an  augmentation,  and  the  Legatee  takes  a  double 
or  accumulative  Legacy  °;  but  though,  sim- 
pliciter  and  prima  facie,  two  different  instruments 
giving  Legacies,  whether  of  the  same,  or  of  a 
larger  amount,  will  be  held  accumulative  and  not 
a  substitution  p;  yet  the  Rule  does  not  hold,  if 
there  appears  upon  the  face  of  the  Instrument  an 
Intention  of  the  Testator  to  the  contrary  '^, 

The  Court,  however,  presumes  against  double 
portions'",  and  small  circumstances  will  raise  an 
inference  against  them  % 

If  the  Legacy  be  expressed  to  be,  or  appears  to 
be  given  in  each  writing,  for  the  same  cause  \  it  is 

^  As  to  greater,  see  Masters  part  of  hisjudgment  where  he 

and  Masters,  1  P.   Wms.  424.  expresses  the  rule  as  laid  down 

Curry   against  Pile,  2  Bro.  C.  by  Mr.  J.  Aston  ;  and  see  what 

C.225.  is  said  by  the   Master  of  the 

'  Payne  v.  Payne,  Ch.  Ca.  Rolls   in  Benyon  v.    Benyon, 

301.  but  see  2  Atk.  638,  17  Ves.  42. 

'"2Atk.C38.  P   Barclay    v.    AVainw right, 

"  See  Allen  v.  Callow,  3  Ves.  3  Ves.  465. 
294.  ^  As  it  did  in  C^ote  v.  Boyd, 

°  See  Masters  v.  Masters,  1  2  Bro.  521.  and  in  Barclay  v. 

P.  Wms.  423.  and  Hooley  v.  Wainewright,  3  Ves.  462.  and 

Hatton,  1   Bro.  C.  C.  390.  in  see   Moggridge  v.  Thackwell, 

note,    and   in    particular    Mr.  1  Ves.  Jun.  472.  S.  C.  3  Bro. 

Just.  Aston's  argument,  which,  C.  C.  527.    Allen   v.  Callow, 

says  Lord  Thurlow  in  Ridges  3  Ves.  289. 
against    Morrison,    "contains         '  Osborne  v,  Duke  of  Leeds, 

tlie  whole  doctrine  of  the  Law  5  Ves.  381. 
upon  the  subject."  1  Bro.  C.  » lb.  384. 
C.  390,1.  In  this  latter   case,         '  See  Duke  of  St.  Albans  r. 

the  Reporter    does    not  seem  Beauclerck,  2  Atk.  640;  and 

accurately   to  have  expressed  see  Campbell  against  Earl  Rad? 

what  Lord  Thurlow  says  in  that  nor,  1  Bio.  C.  C,  271o 
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considered  as  repelUion^  and  not  addition'':,  but 
wljcie  one  Legacy  is  given  generally,  and  the 
other  for  an  express  cause,  the  Legatee,  it  lias  been 
held,  takes  both  \ 

If  a  Testator  by  Will  gives  ^2000  a  year  by 
■way  of  Jointure  to  any  woman  he  might  marry, 
and  after  marriage  by  a  codicil  gives  his  W  ife  the 
same  Jointure,  she  cannot  claim  both  ". 

The  Court  presumes  against  double  Portions  ''j 
and  small  circumstances  will  raise  an  inference 
against  them'';  but  it  seems  doubtlul  whether 
Evidence  from  Declarations  of  the  Testator,  is  ad- 
missible to  prove  that  the  Legacy  was  not  m- 
tended  to  be  accumulative  ':  and  in  all  cases,  the 
««7ii' of  making  out  proof,  lies  upon  the  Executor, 
and  not  upon  the  Legatees*. 

Substituted  and  added  Legacies  are,  it  seems, 
raiseable  out  of  the  same  fund,  and  subject  to  the 
same  conditions,  as  the  Legacies  substituted  for, 
or  added  to ''. 

Ademption  of  Legacies, 
In  regard  to  ademjHions,  it  has  been  laid  down, 
that  an  alienation  by  a  Testator,  of  the  subject  of 
a  Legacy,  if  there  is  nothing  else  in  the  case,  is  an 
ademption,  and  Equity  will  not  set  it  up  again". 

*  Benyou  t.  Benyon,  17  Ves.         '  lb.  380. 

43.  *  See    Hoper    on    I-egacies, 

'  Ridges  and  iMoriibOn,  IBro.  2  vol.  p.  491).    and  cases  there 

003.  cited. 

*  Os})orne  v.   the  Duke  of  ''  Crowder  v.  Clowes,  2  Ves. 
Leeds,  5  Ves.  rj82.  Jun.  450. 

*  Osborne  v.  Duke  of  Leeds,         '^  liaiublin;'  v.  Lister,  AmbL 
Ves.  ^81.  402. 

5  J  lb.  384. 
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It  was  the  doctrine  of  Lord  Kin  g^ ,  Lord  Talbof 
and  of  Lord  Hardwicke^  and  others",  that  if  a 
particular  debt,  or  part  thereof,  was  bequeathed, 
and  the  same  was  recovered  by  the  Testator  in  his 
life-time,  in  an  adversary  w?iy,  that  would  amount 
to  an  ademption  of  the  Legacy  ;  but,  that  if  the 
debt  was  voluntarily/  paid  in,  the  Legacy  would 
not  be  adeemed  ;  but  this  distinction  between  a 
compulsory/,  and  B.  voluniarf/ payment,  appears  to 
have  been  since  exploded.  It  seems  to  be  very 
clearly  established,  that  the  receiving  a  debt  does 
not  adeem  a  Legacy'',  (except  where  the  Legacy 
of  the  Debt  is  to  the  Debtor  ',)  although  it  is  open 
to  the  observation  that  if  a  debt  bequeathed,  and 
afterwards  received,  can  be  demanded,  the  specijic 
Legacy  is  converted  into  a  pecuniari/  Legacy''. 

In  a  case  where  the  Testator  had  receiv-ed  di- 
vidends under  a  Bankruptcy  upon  a  debt  previ- 
ously bequeathed,  this  was  holden  not  to  adeem 
the  Legacy '. 

The  doctrine,  that  the  calling  in  of  a  debt,  operates 


*  Rider  and  Wager,  2    P.  Ashburner    against   M'Guire, 
Wms.  330.  2  Bio.   C.   C.  110.  Stanley  v. 

*  Partridge  v.  Partridge,  For.  Potter,  mentioned  4  Ves.  559. 
228.  but   see  Badrick    v.   Stevens, 

f  Lawson  v.  Stitch,   1  Atk.  3  Bro.  C.  C.  4S1.  and  Fryer  v. 

508.  IVl orris,  9  Ves.  363. 

8  Crockiit  V.  Crockat,  2  P.  '  Rider  and    Wager,    2    P. 

,  Wms.  1C5.  Ambl.  402.  Wins.  331. 

'"  Orme  V.  Smitli,  1  Eq.  Abr.  ^   Fryer    v.    Morris,  9  Ves, 

S02.S.  C.  2  Vern.  681.  Gilb.  363;  and  see  Rider  v.  Wager, 

Rep.  82.   Ashion  v.    Ashton,  2  P.  Wms.  330. 

3  P.   Wms.    383.    Jeffreys  v.  '  Ashburner    v.    Macguire, 

Jeffreys,     3  Atk.  122.  Drink-  2  Bro.  U.  C.  108. 

water  v.  Falconer,  2  Ves,  624.  ' 
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as  an  ademption,  lias  not  been  approved,  be- 
cause the  Testator  might  call  in  the  debt,  fearing 
it  might  be  lost  and  not  liking  the  security"';  and 
in  a  subsequent  case  Lord  liar dwicke  qualified  his 
general  doctrine,  by  saying  that  a  compulsory  pay- 
inent  mayor  may  not  adeem  the  Legacy,  accord- 
ing to  the  circumstances  with  which  it  is  accom- 
panied ",  and  that  evidence  may  be  adduced  to 
shew,  quo  animo,  the  debt  was  called  in  **.  The 
Master  of  the  Rolls,  {Sir  Thomas  Clerke)  ohsevvesj 
**  a  debt  given  specifically,  and  called  in,  and  no 
account  appears  why  it  was  called  in,  is  an 
ademption.  It  is  the  intent  that  governs.  It  was 
so  in  the  Roman  Law^\  I  do  not  go  so  far  as 
JLord  Talbot  did  in  Ashton  and  Aahton^  and  say, 
that  the  calling  in  a  debt  by  the  Testator  is  not 
an  ademption,  because  it  mighthe  from  an  appre- 
hension of  such  debt  being  in  danger;  but  if  there 
is  proof  that  it  was  called  in  for  any  other  reason 
than  from  an  intention  to  adeem,  I  think  it  is  not 
^n  ademption  '^." 

If  the  intention  appears  to  be  to  give  a  pecu- 
niary Legacy,  secured  on  certain  funds,  such  as 
^lorigages.  Bonds,  or  Notes,  and  the  securities  are 

"  Eiirl  ofTlinmond  v.Earl  of  "  Drink\va,ter  v.     Falconer, 

Suffolk,   1  P.  Wins.  404.  and  1  Ves.  024. 

«eel'ordv,riemitig,2P.  Wnis.  J'  Justin.    Inst.  2,    20,    12, 

4G9.  Poulet'scase,  IJaym.  335.  is  full  in  point. 

Swinb.  54«.  Gth  edit.  i  Hamblin^v.  Lister,  Ambl. 

"  See   Ilambling  v.    Lister,  402 ;   and   more  fully    stated 

Ambl.  401.  and  see    Fryer  v.  from  Reg.  book   by  SirWm, 

Blorrice,  0  V^s,  3G0.  a  case  of  Grant,  Master  of  the  Rolls,   h\ 

that  kind.  Wood  v.  Penoye,  13  Ves.  33C^ 
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afterwards  discharged,  wo/^m/ar«7y  or  compulsorili/, 
the  Legacy,  it  seems,  is  not  adeemed  \ 

So,  if  a  Legacy  be  given  to  J.  S.  to  be  paid  out 
of  such  a  particular  debt,  and  the  debt  is  paid  in  % 
or  there  is  no  such  debt,  or  the  Fund  fails,  still 
the  Legacy  must  be  paid,  and  the  failing  of  the 
modus  appointed  for  payment  will  not  defeat  the 
Legacy  '. 

If  there  be  a  Legacy  of  stock,  and  after  the  Will 
the  Testator  sells  the  stock,  it  has  been  question- 
ed whether  that  amounts  to  an  ademption".  lb 
seems,  it  would  not''.  If,  however,  he  sells  par^ 
of  it,  it  has  been  considered  as  an  ademption  pro 
tafito"^.  If  the  Testator  gives  part  of  his  stock, 
and  sells  out,  and  before  his  death,  purchases  other 
stock,  this  will  not  be  an  ademption  "" ;  but  if 
there  be  another  disposition  of  the  Property,  it 
will  be  an  ademption  y. 

Where  a  Legacy  isx>f  the  "  value'*  of  Securi- 
ties, &c.  there,  though  the  Securities  be  changed, 
the  Legacy  is  not  adeemed  \ 

Wherea  Devise  isof  ^^400  to  belaid  out  in  finish- 


'  Crockat  V.  Crockat,  2  P.  ter,  Ambl.  57.   but   see  For, 

Wms.  164.  See  Attorney  Gen,  227. 

against  Parky n,   Ambl.    560.  '^  Jeffreys  v.  Jeffreys,  3  A tk. 

Ashburner  against    Macguire,  T20 ;  and  see  Partridge  v.  Par- 

2  Bro.  C.  C.  108.  tridge,  For.  227. 

*  See  2  P.  Wms.  329,  330.  ^    Partridge    v.    Partridge, 

'  Saville  v.  Blackett,   1   P.  For.  226.  Avelyn  and  WaVd, 

Wms.  779.  1  Ves.   426.   Drinkwater   and 

"  Avelyn  v.    Ward,  1   Ves.  Falconer,  2  Ves.  625. 

420  ;  and  see  Simmons  v.  Val-  ^  Drinkwater   v.    Falconer, 

lance  4   B  ro.  C.C.  38.  2  Ves.  623. 

^See  Bronsdon  against  Win-  '  Pulsford  v.  Hunter,  3  Bro. 

a  C.  416, 
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ing  a  house,  ami  the  Testator  lived  to  lay  out  as 
miicli  himself,  but  left  the  house  unfinished,  the 
^^iOO  was  by  arrangement  ordered  to  be  paid, 
and  was  not  considered  as  adeemed*. 

If  there  be  a  bequest  of  Goods,  &c.  specified  to 
be  in  a  parl'iculur  place^  as  in  the  Testator's  house 
at  B.,  they  must  be  there  at  his  death,  in  order 
to  give  eifect  to  the  Legacy;  for  if  they  are  re- 
moved before  that  period,  unless  the  removal  be 
owing  to  accident '',  or  the  convenience  of  the 
Party  %  it  will  be  presumed  the  Testator  had 
altered  his  intention,  and  meant  to  adeem  the 
bequesf*. 

The  cases  wherein  ademption  has  been  allowed, 
are,  principally,  where  a  Testator  gives  a  Legacy 
for  one  particular  purpose  only,  and  after  that, 
applies  a  sum  of  money  to  the  same  purpose*. 

Where  a  Legacy  is  given  to  a  child,  it  is  deemed 
a  Portion,  and  therefore  is  supposed  to  be  the 
result  of  a  deliberate  distribution  among  thq  Tes- 
tator's children.  Crediting  the  Testator  for  that 
deliberation,  if  he  advances  in  his  life  that  sum, 
which  he  has  adjudged  to  be  the  due  and  proper 
portion  for  that  child,  the  presumption  of  Law  is, 
tliat  he  has  satisfied  that  intent,  and  consequently, 
that  it  is  no  longer  a  ground  for  any  further  de- 
mand ^ 

'  Husbands  v.  ITusLaiitl?;,  1  '■  Sec  Roome  v.  Roome,  3 

Vern.95.  S.  C.  1  Cli.  Ca.  \27.  Atk.  183. 

^SeeRop.  on  Legacies,  1  vol.  '  Ellison  v.  Cookson,  1  Ves. 

34.  JuM.  108  ;    and  see  Green  and 

'  Land  v.  Devaynes,  4  Bro.  Smith,  1  Atk.  573.  Sliudal  v. 

C.  C.  537.  bnt  see  Shaftesbury  Jekyll,  2  Atk.  518.  Rosewell  v. 

V.  Sliaflesbury,  2  Vern.  747.  Bennett,  3   Atk.  77.   Ex  parte 

■*  Green  v.Symoiids,  1  Bro.  Pye,  18  Ves.  151,  15b. 
C.  C.  34. 
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It  is,  therefore,  a  constant  rule,  and  long  recog- 
nized^, that  where  a  Parent,  or  a  person  in  Ltco 
parentis^\  (for  it  is  otherwise  in  the  case  of  a 
iS'^rawo-cr',  or  collateral  Relation  ■",  and  a  Father 
is  considered  as  a  Stranger  to  his  natural  ch'ild\) 
gives  a  Legacy  as  a  Portion,  and  afterwards,  upon 
marriage,  or  any  other  occasion  calling  for  it, 
advances  presently  and  not  contingently  "^^^  in  the 
nature  of  a  Portion  to  that  Child  (for  there  must 
be  a  resemblance  between  the  two  provisions",) 
such  advance,  though  less  than  the  amount  of  the 
Legacy**,  and  a  fortiori,  if  more  p,  or  equal"^,  will 
amount  to  an  ademption  of  the  gift  by  the  Will, 
and  a  Court  of  Equity  will  presume,  he  meant  to 
satisfy  the  one  by  the  other".  In  such  cases, 
slight  circumstances  of  difference  are  not  re- 
garded %  as  they  are,  in  respect  to  the  performance 
and  satisfaction  of  a  Covenant  ^  But  evidence  is 
admissible  to  repel  the  Presumption^^ \  and  if  in  the 
case  of  a  Portion  given  by  a  Parent,  there  be  any 
thing  to  shew  that  the  portion  was  paid  without 

«  See    Trod   and     Hurst,    2  ''  Hartop  v.  Whitmore,  I  P. 

Freem.  224.  Wms.GSi.  Rosewellv.  Bennett, 

•^  Slmdall  V.  Jekyll,  2  Atk.  3  Atk.  77. 

516.  Grave  aoainst  Lord  Sails-  ^  2  Vern.  484. 

bury,   1    Bro.  C.  C.  42i>,  7.  *■  Bigglestonv.  Grub,  2  Atk. 

Monk  V.  Lord  Monk,    1  Ball  48. 

and  Beatty  298.  '  Trimmer  v.  Bayne,  7  Ves. 

*  See  Hartop  v.  Whitmore,  515.  S.  C.  3  Bro.  01. 

1  P.  Wnis.  68 1.   S.    C.    Free.  =^  As  to   the   satisfaction  of 
Ch.  541.  Powell  and   Gleaver,  covenants,/    see    Trimmer     v, 

2  Bro.  C.  C.  499.  but  see  the  Bayne,  7  Ves.  515. 

case  put,  2  Atk.  518.  '  Havtopp   v.    ilartopp,  17 

"  Shudal V. Jekyll,  2  Atk.SlG.  Ves.  191. 

'ExpartePye,  18  Ves.  147,8.  "    Ellison    and  Cookson,  2 

"  Spinks  V.  Robins,  2  Atk.  Bro.  C.  C.   309.    BHnkhorn  v. 

491.  Feast,  2  Ves.  Sen.  27.  2  Atk, 

"  Powell  V.  Cleaver,  2  Bro.  518.  492. 
e.  C.  517,  518. 
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an  intention  to  adeem,  the  mere  payment  will  not 
amount  to  an  ademption^. 

So,  in  the  case  of  a  Portion  given  by  a  Stranger, 
evidence  may  be  adduced  to  shew,  that  such 
Stranger  considered  himself  as  standing  in  loco 
parentis  "'. 

Parol  declarations  of  a  Testator,  both  previous 
and  subsequent  to  the  gift,  are  admitted  ";  and  any 
demonstration  from  the  conduct  and  language  of 
the  author  of  both  gifts,  is  admissible  to  shew,  that 
he  considered  the  gift  by  the  Will  as  still  a  sub- 
sisting benefit  ^ .  On  the  other  hand.  Evidence 
may  be  adduced  to  show  that  an  ademption  was? 
intended ^  If  the  Evidence  be  conflicting,  and 
such  as  leaves  the  intention  doubtful,  the  legal 
presumption  will  prevail  *. 

And  it  is  observable,  that  the  Presumption  in 
these  cases,  though  it  may  be  rebutted  by  evi- 
dence, is  considered  as  a  Presumption  ojLaw,  and 
is  therefore  never  sent  for  the  consideration  of  a 
Jury  ''.  Whether  Evidence  onght  to  have  been 
admitted  originally,  has  been  doubted.  Lord 
Kcnijon  seems  to  have  approved  of  it  in  Ellison  and 
Coo/cson ;  hut  Lord  Thurloio  when  the  case  came 
before  him,  seems  to  have  disapproved  of  it*',  and 
LordlLldon  said,  "  iie  would  say  nothing  about  it  '\'* 

'  Debeze  v.  Mann,  2  Bro.  C.  *  Kosewell  v.  Bennett,  3  Atk. 

C.  105,  519.  78.    Monk    v.  I.onl  Monk,   1 

"    Ex   parte   Pye,    18   Ves.  Ball  and  lieatty  305. 

153,  4.  -^  Dwycr   v.   Lysat;l»t,  2  Ball 

"  Vid.  Trimmer  v.    Bayne,  and  Beatty  15(5. 

7  Ves.  51 S.    but  see  Masoal  v.  *  Ellison  v.  Cookson,  3  Bio, 

Mascal,  1  V^es.  324.  where  Lord  C.  C.  ()3.  Trimmer  v.  Bayne, 

Ilardwicke   says  no  res^ard  is  7  Ves.  515, 

to  be  paid  to  declarations  not  **  See  1   Ves.  jun.  100,  IKJ. 

at  tlic' time  of  making  the  will.  "^  See   Trimmer    v»    Ba^'ne^t 

^  Ellison  V,  Cookson,  1  Ves.  7  Ves.  51&, 
.Jun.  108. 
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It  seems,  however,  that  to  be  a  satisfaction,  the 
thing  given  must  be  ejusdem  generis  with  the 
Legacy;  where,  therefore,  a  Father  gave  £500  to 
his  Son  by  Will,  and  afterwards  took  him  into 
Partnership  ;  the  stock,  amounting  to  ^3000,  was 
held  not  to  be  asatisfaction  of  the  Legacy*^. 

We  shall  now  observe  upon  the  cases  in  regard 
to  residuary  bequests,  and  those  where  the  executor 
is  entitled  to  the  residue,  and  on  the  abatement 
of  Legacies. 

A  residuary  bequest  of  personal  Estate,  (it  is 
otherwise  as  to  real'',]  carries  not  only  every 
thing  not  disposed  of,  but  every  thing  that  in  the 
event  turns  out  not  to  be  disposed  of'',  whether 
by  Revocation  of  the  Will%  by  lapse  **,  or  by  a 
giftbeing  void%  or  not  sufFicientlydisposedof  ^  or 
given  on  a  Contingency  which  does  not  happen », 
or  otherwise.  In  case  of  the  Lapse  of  real  Estate, 
the  Heir  at  Law  takes  ;  buj;  in  the  case  of  personal 
Property,  the  residuary  Legatee  is  preferred  either 
to  the  next  of  kin,  or  the  Executor '';  but  where 
the  intention  .of  the  Testator  is  to  devise  the  re- 


^  1  Bi-o.  C  C.  555  ;  and  see         "^  Cambridge  v.  Rous,  8  Ves, 

Graveagainst  Earl  of  Salisbury,  25.  Wright  \.  Hali,  Fort.  182. 

1  IJro.  C.  C.  425.  contra  Sprigg   v.    Sprigg,     ST 

*  Arab].    580.     Durour     v.  Vein.  S94, 
Motteux,  1  Yes.  322.  '  Durour  %-.  Motteux,  1  Ves. 

"  Cambridge  v.  Rous,  SVes.  320.  Shanley  v.  Baker,  4  Ves. 

25 ;  and   see  (jlreen  v,  Ekins,  732 ;  but  see    Baker  v.    Hall, 

2  Atk.    475.     AMndham      v.  12  Ves.  497. 

Windham,    3  Bro.     C.  C.    58.         ^  Browne   v.  Iliggs,  4   Ves. 

Shaw  against  CuniifTe,   4  Bio.  708. 

C.  C.  152.  s   Bird  v.  Lefevre,  15  Ves. 

"  See  Hurnphvev  v,  Tavleur,  500. 
Ainbl,  138.           *             '  "  8  Ves.  25, 

YOL»  ir.  G 
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sidue,  exclusive  of  a  part  given  away,  the  resi- 
duary Devisee  will  not  take  that  part,  in  any 
event*;  but  the  words  in  a  residuary  bequest, 
*'  not  hereinbefore  specifically  disposed  of,"  have 
been  held  to  mean  only,  "  not  particularly  dis- 
posed of;"  and  not  to  exclude  the  residuary 
Legatee  from  a  lapsed  specific  Legacy  ^  • 

If  a  Prize  be  taken,  and  a  Captor  makes  his 
Will  and  dies,  and  afterwards,  upon  condemnation 
of  the  ship,  the  Crown  makes  a  grant  of  the  Prize, 
it  goes  to  the  Representatives  of  the  deceased, 
subject  to  his  Will,  like  his  other  Property*;  and 
as  if  it  had  been  actually  a  part  of  his  property,  at 
the  time  of  his  death. 

A  Devise  of  a  residue  of  personal  Estate  to 
three  is  a  joint  devise,  and  survives  •".  So,  if  A. 
makes  two  Executors,  B.  and  C.  and  appoints 
them  residuary  Legatees,  and  B.  dies,  the  whole 
survives  to  C.° 

If  a  Legacy  be  given  to  two,  and  one  dies 
before  any  severance  of  the  Jointenancy,  the  Le- 
gacy survives^;  but  if  a  Legacy  be  given  to  several 
Tenants  in  common,  as  if  a  residue  be  given  to  six 


'  Gravenor  against  Hall um,  Wms.  "47.  and  see T-ady  Shore 

Amljl.  045;  and  see  Davers  v.  v.    Billiugsley,    1  Vein.  482. 

Dewes,   3   P.   Wms.    40.     At-  Thomas  Jones  Kep.  1  (.52, 

tornev   (Jenenil    v.   Johnstone,  "  Cray  v.  Willis,  2  i*.  \Vms« 

Amhl.  577.  529.  ^ 

"  llobeits  V.   Cook,  IG  Ves.  "  Page  v.   Page,  2  P.  Wm9. 

45 1.  489,  Cray  v,  Willis,  2  P.  Wms. 

'  Stevens  V,  Bagwell,  15  Ves.  529.  Shore    v.   Billingsley,    1 

p.  1:^9.  Vern,  482.  Cox  v.  Quantock, 

"[  Webster  v.  Webster,  2  P.  1  Ch.  Cifs.  238.  2Ch.  Cas.  C4. 
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persons,  to  each  of  them  a  sixih  part^  and  one  dies 
in  the  Testator's  Life-time,  it  will  be  a  lapsed 
Legacy  as  to  one  si.rth'^. 

Wherever,  indeed,  there  are  words  plainly  im- 
porting a  tenancy  in  common,  such  construc- 
tion will  be  put  upon  other  inconsistent  words, 
that  will,  if  possible,  not  defeat  and  destroy  the 
effect  of  the  other  words  importing  a  Tenancy  in 
Common '". 

A  simple  bequest  of  a  Legacy  or  a  Residue  of 
personal  Fropert}^  to/i.  cindB.  without  more,  is  a 
Jointenaiicf/,  whether  they  are  Executors  or  not  ; 
and  it  is  upon  the  other  side  to  shew  from  some 
part  of  the  context  of  the  Will,  applying  to  that 
bequest,  that  the  words  are  not  to  have  their 
legal  operation*.  The  Court  inclines  as  much  as 
possible  to  construe  words  as  making-  a  Tcua?ici/ 
in  Common^;  and  the  words  "  to  and  anion  s:st."  or 
*'  amorigst''  only'',  or  "  respectively  "^j"  are  held 
to  make  a  Tenancy  in  Common^, 

The  cases  are  very  numerous,  on  questions 
relating  to  the  right  of  the  Executor  to  the  re» 
sidue.  Lord  Hardwicke  thought  it  impossible 
to  reconcile  all  the  cases,  the    contrariety    being 


''  Page  V.  t^age,  ^  P.  Vvmi;.  Bindob,  1  Pull,  and  Bos.  N.  S. 

484.  S.  C.  Mos.  42.  2  Str.  870.  p.  90. 

*■   Russell  V.  Long,   4  Ves.  '^   Crooke  v.   De  Vandes,  9 

554.  See  Lord  Bindon  v.  Earl  Ves,  204.   Campbell  v.  Camp- 

of  Suffolk,    1    P.    WiKs.    90.  ble,  4Bro.  C.  C.  15. 

Stinger  V.  Phillips,    1  Eq.  Ca.  '    Campbell    v.    Campbell, 

Abr.  'i92,  3.   ^iid  the  words  of  4  Bro.  C.  C.  17. 

the  decree,  1  P.  Wms.  97.  n.  1.  "  lb. 

See  what  is  said  of  Suffolk  and  '' Heathe  v.  Heathe,  2  Atk. 

12L 
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so  great ".  Distinctions  have  been  heaped  on  dis- 
tinctions'';  and  Case  upon  Case,  until  it  is  not 
easy  to  say,  upon  what  foundation  the  doctrine 
stands  y.  Lord  King  lamented  the  uncertainty  of 
the  Law  on  this  subject^;  and  brought-  in  a  Bill 
to  settle  the  matter,  which  did  not  fail  on  any 
particular  reason,  but  unfortunately,  there  was 
a  dilTerenre  between  the  two  Houses,  and  this 
was  thrown  out,  by  way  of  reprisal  =". 

IJy  the  Common  Law  the  appointment  of  an 
Executor  vests  in  him  all  the  personal  Estate  of 
the  Testator,  as  Hares  Tcstamenlarlus^  to  use  the 
expression  of  the  Civil  Law,  or  in  other  words, 
"  as  heir  of  the  personal  Estate  ";"  or  as  Sir  John 
Slrange  terms  it,  "a  legal  residuary  Legatee 'S" 
and  ifany  part,  afterpayment  of  the  Funeral  Ex- 
pences  and  Debts,  is  undisposed  of  by  the  Will, 
it  remains  with  the  Executor  for  his  own  benefit, 
except  in  the  case  of  a  lapsed  Legacy,  (unless  the 
Legacy  be  to  one  of  two  Executors')  which 
though  %  ZrtJtMt  vests  in  the  Executor,  yet  in 
Equity,  he  is  held  a  Trustee  for  the  next  of  kin  ^ 
The  appointment  of  more  than  one  Executor, 
unless  they  are  expressly  made  Tenants  in  Common 
of  the  residue^,  gives  them  ?i  joint-interest  in  the 
residue'',  which  if  not  severed  (as    it  may   be  by 

"•'  1  Atk.  45.  ''  Wil'^on  v.  Ivat,  2  Vee.  IGG. 

■  (forusby  and  Finch,  4  Bro.  "    11)kI. 

C.  C.  2-'>l.  ^  Fot^ter  and  Muiit,  2  Vern. 

>  See  King  v.   Dcnnison,    1  473.  Owen  v.    Owen,    1    Atk. 

Ves.  and  Bca.  273.  496.    Bishop  of  Cloyne     and 

"  2  r.  Wms.  340.  Young,  2  Ves.  91. 

»  Wilson  V.  Ivat,  2\>s.  16G.  °  As  in  Pitt  against  Benyon, 

■=    ClenncU  V.    Lewthvaitc,  1  Bro.  C.  C.  5b'J. 

SVes.jun.  G4S,  ""  Fvewen  v.    Kelfe,    2  Bro. 

C,C,220. 
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slight  acts  indicative  of  an  Intention  to  sever'",) 
will  survive'. 

The  Common  Law  Right  of  the  Executor,  is, 
however,  controuled  by  decisions  in  Equity  ;  and 
wherever  from  the  language  of  the  Will,  there  is 
reasonable  ground ^^  for  supposing,  that  the  Tes- 
tator did  not  intend  the  Executor  should  take  the 
Surplus,  he  will  be  considered  as  a  Trustee  for 
those  on  whom  the  Law  would  cast  the  surplus  in 
case  of  an  Intestacy  ^  If  there  be  any  nc.it  of  kin, 
they  will  take  the  Property ;  if  none,  the  Crown 
takes  it  ".  In  some  of  the  cases  it  has  been  said, 
there  must  appear  on  the  face  of  the  Will,"</. 
strong  and  violent  presumption  ","  a  necessary  im- 
plication °  in  other  cases,  *•  an  irresistible  infer- 
ence'^,'^ to  disappoint  the  claim  of  the  Executor  ; 
but  those  expressions  have,  been  considered  as 
too  strong. 

If  Executors  are  expressly  termed  in  the  Will, 


'' SeeCrookeandDe  Vandes,  'Androvin   v.  Poilblanc,   3 

11  Ves.     333.    Jackson      and  Atk.  '299. 

Jackson,  9  Ves.  591  ;  and  see  ""  Middlefoa  v.  Spicer,  I 
on  this  subject  Baldwin  against  Bro.  C.  C.  201.  and  see  Bar- 
Johnson,    o    Bro.   C.    C.  455.  clay  v.   Riissell,  3    Ves.    4;i0. 

'  In   Diaper's   case,  2   Clia.  and  1  Black.  Hep.  123. 

Cas.  64.   the   Lord  Chancellor  "  Newstead  v.    Johnston,    2 

expressed    his  dislike    of  the  Atk.     45.      See     Clennell    v. 

Doctrinethat  Executors  should  Lewtlnvaite,  2  Ves.  jun,  471. 

take  as  Joint-tenants;  but  said,  Pratt   and    Sladon,     14    Ves, 

"  it    must  be    so    since    tlie  p.   193. 

Judges  will  have  it  so."    See  °  Cloyne  and  Young,  2  Ves, 

Webster  and     Webster,   2   P.  96. 

Wms.  347.  Griffiths  V.   Hamll-  p  Bowker  v.    Hunter,  I  Bro. 

ton,12Ves.298.and9Ves.598.  C\  C.  330. 

"  Dickes  V,  Lambert,  4  Vts. 

72».  * 
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Executors  in  Trust  %  or  if  one  of  the  Executor* 
takes  as  a  Trustee  %  or  if  a  sole  Executor  has  a 
Legacy,  "/or /?25  care',"  these,  or  other  expres- 
sions of  the  kind,  are  considered  as  denoting  that 
only  the  office  of  Executor  was  intended  ;  and, 
therefore,  preclude  him  from  taking  any  beneficial 
interest. 

So,  where  the  Testator  gives  his  Property  in 
Trust,  but  does  not  declare  the  Trust,  the  Exe- 
cutor is  excluded '.  But  a  bequest  for  such  pur- 
pose as  Executors  shall  in  their  discretion  think 
proper,  does  not  exclude  the  Executors'. 

If  a  Trust  be  expressed  but  not  sufficiently,  or 
if  a  Trust  be  declared  that  cannot  he  executed, 
the  next  of  kin  will  take^.  And  it  is  observable, 
there  may  be  other  cases,  where,  though  the  Excr 
cutor  is  named  a  Trustee  for  specific  particular 
purposes  mentioned  in  the  Will,  affecting  only 
part  of  the  Property,  he  will  still  be  allowed  to 
take  the  residue  ;  he  not  being  considered  in  sucii 
cases,  as  a  Trustee  with  regard  to  the  whole  of  tho 
Property  which  he  takes  as  Executor ". 

"  Bafrwell  v.  Dry,  1  P.  Wms.  2  Atk.  46.  nnd  s?e    Biih.op  of 

700.  lUad  V.  Snelf,  2  Atk.  045.  Cloyne  v.  'i  ourif;-,'2  Yes.  97. 

Pratt  V.  .Shulfu,    14  Vrs.   108.  '    Paice  v.     Archbishop     of 

■^  \\\n\c  and    Evans,  4  Ves.  Cunterljury,  14  V'ts.  370.  aud 

21.    Critntlis    and    Hamilton,  see  10  Ves.  527. 

12  Ves.   :i08.  Milnes  Y.  Shiter,  "lb. 

8  Ves.  308.  Sadjer   v.  Turn^-'r,  "  See  di?:t.  Morris  v.  Bishop 

8  Ves.  024.  of  Durham,  10  Ves.  527,  533, 

»  White  V.  Evans,  4  Ves.  21.  537. 

Bachlield    v.    Careless,   2   V.  "  Vid.  Pratt  v.  Sladden,  1,^ 

Wms.   158.  S.  C,   9    Mod.    9.  Ves.  108.   Dawson    v.   Clarke, 

Cordell    V.    Moden,    2   Vern.  15  Ves.  400.  and  see  Southcottj 

448.    Newstead    v.     Johnson,  v.  Watson,  3  Atk.  232. 
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What  expressions  in  a  Will,  convert  the 
Executor  into  ciTrusiee,  is  matter  of  frequent  con- 
troversy. 

Where  there  was  a  residuarrj  clause  in  a  Will, 
but  the  name  of  the  residuary  Legatee  was  not 
inserted,  the  Executor  was  not  allowed  to  take^: 
and  so,  where  there  was  a  residuary  bequest,  and  the 
Legatee  died  in  the  Life-time  of  the  Testator  \  In 
another  case,  where  the  Testator  made  whoever 
should  be  the  American  Ambassador  his  Exe- 
cutor, this  was  considered  as  shewing  that  it  was 
not  an  appointment  from  personal  regard,  and 
therefore  the  residue  did  not  pass  ^.  It  would  be 
the  same,  it  seems,  if  a  Farinership  were  made 
Executors^, 

So  where  the  Testatrix  directed  her  Executors 
should  be  paid  for  Jouruies  and  Expences^  this 
was  considered  as  evidencing  an  Intention  that 
they  should  be  Executors  in  Trust  only". 

A  Pecuniary  Legacy  to  a  sole  Executor,  however 
small  (except,  perhaps,  it  be  of  mourning  only  •*,) 
excludes   him  from  the   residue";  unless    under 

'Vid.  iMoidauiil  andllussey,  Hamilton,    12  Yes.   309.   and 

4  Ves.    117.     Bishop     Clovue  vid.    Lord    North    v.    Purdon, 

and    Youug,  2  Ves.  91.   Lord  2  Ves.  495. 

North  V.    Purdon,   2  V^es.  4!>5.  ^  De  Mazsir  v.  Pybus,  4  Ve?, 

Hornsby  v.  Fiiu.h,  I  Ves.  jiin.  C48. 

344.  and  S.  C  2  Ves.  jun.  78;  "  Dean   a;^uinst  Dalton,     2 

and  see    l.anj^hani  v.   Sant'ord,  Bro.  C  C.  (Jy4, 

17    Ves.  45;J  ;  and    also  Lord  ^  Wilson  v.  I  vat,  2  Ves.  IGO. 

North  V,  Purdon,    2  Ves.  495.  Bnfford   v.    Bradford,    2  Atk. 

a  similar  case.  222. 

*  Bennetv.  Batchelor,  IVes.  '  Foster  v.   Munt,    L  Vern. 
jun.  (io.  S.  C.    .'J  Bro.  C.  C.  26.  473.  This  is  the  leading    case 

*  Urqhurt  v.  King,  7  Ves.  on  that  point.  Petit  and  Smith, 
'^25.    approved   in    iUiitiitU  v.     1  P.  Wms.  7. 
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special  circumstances  ^  as  where  the  Legacy  is  so 
qualified  that  it  is  not  inconsistent  \vi  th  his  taking 
the  Legacy^.  The  rule  has  been  supposed  to 
have  been  originally  adopted  to  prevent  Fraud ^; 
but  more  probably,  on  the  ground,  that  it  could 
not  be  intended  that  a  person  having  n part  given 
to  him,  is  to  take  the  icltole',  hord  Hardwicke 
does  not  seem  to  have  approved  of  this  reason  in 
one  case  '',  though  he  does  in  others '. 

In  Hatton  v.  Haiton "',  Lord  King  observed, 
*'  the  construction  of  an  Executor  who  had  a 
Legacy  being  a  Trustee  for  the  residue  of  the 
personal  Estate,  was  first  made  in  a  Case  where 
an  old  Woman  had  been  drawn  in  to  make  a  Will 
by  one  who  was  not  related  to  her  ;  and  to  make 
him  Executor  of  the  same.  And  as  she  had  given 
him  a  Legacy  in  the  Will,  it  was  collected  she 
did  not  intend  him  the  residue,  and  since  that 
time  this  doctrine  has  prevailed.  But  he  thought 
according  to  common  sense  the  Executor  stand- 
ing loco  Testatorisj  should  have  the  whole  of  the 
personal  Estate,  which  the  Testator  had  not 
wholly  disposed  of;  but  this  point  has  been 
settled  otherwise,  and  he  would  not  alter  it." 

'Bisliop  Cloyne  and  Young,  Wins,  213.   King   v.  Denison, 

2Ves.   97.   Dicks  V.    Lambert,  1  Ves.  and  Be:i.  277. 

4  Ves.  7-0  ;  and  see  Lawson  v.  ''  Bishop  Cloyne  v.    Young, 

Lawson,  7  Bro.  P.  C.511.  97. 

8  Noursh  and  Finch,  4  Bro.  '  Newstead    v.  Jolinson,    2 

C.  C.  p.  251.  Atk.  4(5.  Southcote  v.  Watson, 

''  Kepned}'-  v.    Stainsbjs     1  '3  Atk.    229.     Androvin     and 

Ves.jun.  GO.  in  note.  Poilblanc,  :i  Atk.  oOO.  Blink- 

'    Duke     of     Rutland      v.  horn  and  Feast,  2  Ves.  29. 

Duchess    of   Rutland,    2   P.  >"  M.  S.Trin.  (iCeo.  2.  1732. 

S.  C.2Eq.  Aln-.443. 
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So,  equal  pecuniary  Legacies  to  two  or  more 
Executors,  (all  the  Executors  named  in  the  Will) 
excludes  them  from  the  Surplus";  nor  does  it 
seem  important  whether  such  Legacies  to  the 
Executors  are  given  by  the  Will  creating  the 
residue,  or  by  a  subsequent  Instrument".  And 
the  giving  a  Legacy  directly  to  the  Executor,  or 
in  Trust  for  him,  is  the  same,  and  equally  excludes 
him  from  the  residue;  and  so  if  the  residue  be 
given  to  him /or  I'lfe^  he  is  excluded  p.  It  is  settled, 
that  Legacies  to  the  next  of  kin  do  not  vary  the 
Rule  'I,  though  Lord  King  appears  to  have  de- 
termined otherwise'.  If  a  clause  were  inserted 
in  the  Will  declaring  an  Intention  to  give  no- 
thing by  the  Will  to  the  next  of  kin,  such  a 
clause,  it  seems,  v/ould  rebut  their  Equity'. 

If  the  Legacy  given  to  the  Executor  is  con- 
sistent with  the  intent  that  the  Executor 
should  take  the  whole,  it  will  not  exclude 
him*.  If,  therefore,  a  Legacy  whether  pecuniary 
or  specific,  be  given  to  an  Executor  for  Life^  that 


"Foster  v.  Miint,    1   Vern.  Seley  v.   Wood,   10   Ve?.  71. 

473.     Petit    V.    Smith,      1   P.  and  Griffiths  v.   Hamilton,  12 

Wms.  6.   May  v.  Levvin,   men-  Ves.  310.  Andrew  and  Clarke, 

tioned  2  P.  \'.  ms.  1(32.  Nisbet  2   Ves.  162.  Langham  v.  San- 

V.  Murray,   5  Ves.  158.  Muck-  ford,     17   Vt;s.  451.  Duke   v, 

lestone  v.  Browne,  (i  Ves.  04.  Duchess    of   Rutliuid,      2  P. 

Carey  v.  Coodinge,   3  Bro.  C.  Wms.  212.  Mos.  4.    Davers  v. 

C.  110.  Dewes,  2  P.  Wms.  43. 

"  Muck  lestone    v.    Browne,         'Attorney  General  v.Hooker, 

6  Ves.  04.  2  P.  Wms.  338. 

p  Newstead  v.  Johnston,  2        *Ambl.  137. 
Atk.  40.  *  Bowker  v.  Hunter,   I  Bro. 

•^  Bishop  Cloyne  v.    Young,  C.  C.  332.  and  see  Hornsby  v. 

2  Ves.  91.  Bayley   v.    Powell,  Fincli,  2Ves.  juii.  80.  Lawsoa 

Q  Vern.  361.  S.  C.  Prec.  Ch.  92.  v.  Lawson,  7  Bro.  P.  C.  511. 
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does  not  exclude  him,  the  meaning  being  sup- 
posed to  be,  to  take  that  particular  Legacy  out  of 
the  residue,  for  the  sake  of  giving  him  a  limited 
Interest'.  So,  where  a  Legacy  is  given  for  Life 
or  for  years,  and  the  residuary  Interest  over  to 
another,  the  Court  has  said,  that  is  not  sufficient 
to  exclude  the  Executor  from  the  surplus ; 
because,  that  might  be  for  the  sake  of  taking  out 
the  Interest  given  over "'.  So,  where  the  Legacy 
to  the  Executor,  is  only  an  exception  out  of  another 
Leijacv,  it  will  not  exclude  him  from  the  residue  ". 
In  like  manner,  a  Legacy  to  one  only  of  two  or 
more  Executors  y;  or  to  two  of  six  Executors  % 
docs  not  exclude  the  Executors  from  the  surplus; 
because  a  preference,  jno  tanto^  may  have  been 
designed. 

The  same  Rule  holds  where  several  Executors 
have  unequal  pecuniary  Legacies  ''j  and  where 
unequal  Legacies  are  given  to  some  of  the  Exe- 
cutors, and  no  Legacies  to  others  '\ 

A  Specific  Legacy   (unless  it  be  by  way  of  cr- 


^  Blinkhorn  and  Feast,  2  Ves.  Pre.  Ch.  323.  Dishop  of  Cloyne 

29.  V.  YouD"^,  2  Ves.  97.  Johnson 

"  Ih,  v.T\vibt,cit.  2Ves.  l(j().  Butiar 

^  Dicks  V.  Lambert,  4  Ves.  v.  Bradibnl,  2  Atk.  220. 

731.  GrilHths  V,   Roi;trs,  I'rec.  "  liriflith    v.  Ihuuiltou,    12 

Ch.  2.']  1 .  cited  :J  Atk.  229.1-iidy  Ves.  298. 

Ciraaville  V.  Duchts^  of  Ccau-  "  Hrasbiidge    v.  WoodrofTe, 

Ibrt,  1  r.  \Vnis.  114.  S.C.  Vin.  2  Atk.    09.     iilinkhoiiie  and 

Abr.2  Verii.  048.  1  Bio.  P.  C.  Teast,  2    Ves.   30.    Booker  v. 

30o.  Blinkhorn  and  F.ast,2  Ves.  Hunter,    1    Bn..     C.    C.    328. 

29.  ^e\vstead    v.    Jolni>t(>n,    2  (irifliths  v.  Hamilton,  12  Vetj, 

Atk.  40.  Southcot  v.   Watson,  309. 

8  Atk.  228.  "Oliver  v.  Frewon,  1  Bro, 

^  Colts  worth   V.  Bran^M\in,  C.  C.  590. 
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ceptionout  of  a  general  gift  %)  will  exclude  a  sole 
Executoi -^  and  a  Gift  of  a  Reversionary  Interest 
will  exclude  theExecutor^  Distinct  specific  Lega- 
cies,ofr</«a/?;«///e  to  several  Executors',  excludes 
them  from  tlie  residue;  but  a  specific  Legacy  to 
one  of  two  Executors,  will  not  bar  themS;  nor 
will  distinct  specific  Legacies,  of  tincqiial  value 
to  both,  bar  them*'. 

Wherever  there  is  no  clear  intention  that  the 
Testator  shall  not  take,  as  in  those  cases  where  a 
Legacy  is  expressly  given  "/or  Aw  care  and  trou- 
ble'," but  it  is  only  inferred  and  presumed  from 
expressions  used  in  the  Will,  that  the  Testator 
did  not  intend  that  the  Executor  should  take, 
the  Executor  (dangerous  as  the  allowance  of 
such  evidence  is'',)  may  adduce  parol  evidence^ 
and  even,  it  seems,  of  declarations  by  the  Testa- 
tor, made  previous  or  subsequent  to"*  the  making 
pf  the  Will  %  as  well  as  at  the  time  of  the  making  of 


5  Lad}-  Granville  v.  Duchess 
of  Beaufort,  1  P.  Wins.  114. 
1  Bro.  P.  C.  305.  and  con- 
firmed 1   P.  Wms.  551. 

"  Holfoid  V.  VVpod,  4  Ves. 
00,  Southcote  V.  Watson, 
3  Atk.  230,  1. 

*  Seley  v.  Wood,  10  Ves.  74. 

'^  See  on  this  lirud  Nisbett  v. 
Murray,  5  \'es.   158. 

^  Bishop  Cioyne   v.  Young, 
?  Ves.  98. 
■  "5  Ves.  158. 

'  See  the  cases,  ante  p.  8G. 

?  2  P.  Wins.  215. 

'Petitaud Smith,  IP. Wms.9; 
Wjngfield  V.  /Vtkinson,  2  Vern. 
673.  Lady  Gainsborough  v. Lord 
<jainshorou'j,h,2  Vern.  252.  and 
]lP,Wms.  ilG.  DukeRutlaud 


V.  Duchess  of  Rutland,  2  P. 
AVms.  213.  W^altou  v.  Walton, 
14  Ves.  -322;  and  see  Clennell 
V.  Levvthwaite,  2  Ves.  Jun. 
GiO,  and  the  observation  tliere 
made,  and  Ihe  excellent jud'^;- 
ment  iij  that  case  by  the  blaster 
of  the  Rolls,  2  Ves.  Jun.  471, 
et(\ 

"'  See  Waltqn  v.  Walton, 
14  Ves.  323. 

"  But  ste  contra  Duko  v. 
Duchess  of  Rrthmd,  2  P.W'iqs, 
209.where  it  is  said5"discouryies 
at  dilfereiit  times  from  tliat  of 
making-  the  Will  cannot  be 
^ivenin  evidence,"  Nourst-  anc^ 
i^inch,  1  Ves.  jun.  359.  S.  C. 
4  Bro.  C.  C.239,  etc.  Pole  and 
Lord  Souiers,  C  Ves.  324. 
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it,  to  slicw,  lliat  tlie  intention  at  the  tinie  oi' 
making  the  Will  was  that  he  should  have  the 
.residue,  or  that  the  next  of  kin  Avere  not  to  have 
it ".  He  may  tlius  (not,  rebut  ike  Equilt/^  an  in- 
accurate expression  generally  used'',  but  more 
properly,)  answer  or  rebut  ''  tJie  jnesumption  in 
Equity',  against  his  Legal  Title  %  Zi/^/6'Z»z<n/ v. 
Buckley  ',  was  the  first  case  where  parol  evidence 
was  admitted".  The  next  of  kin,  on  their  parts, 
may  bring  evidence,  in  answer  to  the  evidence 
•adduced  by  the  Executor. 

To  entitle  the  Executor  by  the  evidence,  it 
ought  to  be  plain  and  indisputable'';  and  most  of 
the  cases,  where  an  Executor  has  succeeded  upon 
Evidence,  has  been,  where  the  Evidence  shews 
declarations  of  direct  intention  in  his  favor '\ 

If  the  evidence  on  both  sides  be  contradictory, 
the  next  of  kin  will  take''.  There  is  no  instance 
of  an  issue  beinjij  directed  in  these  cases  y. 

It  seems,  that  if  Legacies  be  given  to  two  Execu- 
tors, and  one    disclaims,  his  Legacy  will  not  go 


•  Brashridge  v.   AVoodroflTc,  *    See    Ladv    Granville    v. 

2  Atk.  m.  Duchess  lieaulort,  1  P.  Wnjs. 

J  As  ill 2  Vein.  *253.  in  mar-  IM.  Drqliart  v.  King,  10  Ves. 

ijinnl  note  on  Petit  and  Sinitli,  229. 

i  P.  WiiKs.  9.  and  in  1  1».  Wms.  '2  Vern.C77. 

no.  an<l  in  Ciovne  v.   Young,  "  Ambl.   127. 

2  Ves.  90.  andin  2  P.  Wm's.  '  Petit  v.  S.-nith,  1  P.  Wms.9. 

213.    and   in    Lake    v.    Lake,  ''  Langliani   v.    Sanford,   17 

Anibl.  P27.  Ves.  450. 

''SeeLan<;lianiandSandford,  "  Horn  shy  v.  Finch,   I  Ves. 

17  Ves.  449.  .Tun.  ;i44.  S.  C.  2  Ves.  Jun.  78. 

■^Scewliat  is  said  in  Pole  v.  S.  C  4  Dio.  C.  C  239,  etc. 

Lord  Soiuers,  r)\'es.  ."H  1.  Lit-  ^  Triuinier  v.  Bayne,  11  Ves. 

tlebury  and  liucUley.  515. 
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to  the  other  Executor,  but  is   divisible  amongst 
the  next  of  Kin  ^ 

If  a  Legacy  is  left  to  a  Man  described  as  Execu- 
tor, and  the  office  of  Executor  does  not  continue, 
he  is  not  entitled  to  the  Legacy  ;  but  this  presump- 
tion may  be  rebutted  by  circumstances,  shewing 
that  the  Legacy  was  intended  personally,  and  not 
merely  as  Executor";  and  there  is  no  case  of  a  Le- 
gacy specially  given  to  an  Individual,  and  the  re- 
sidue afterwards  given  to  that  Individual  by  way 
of  Legacy,  in  which  that  sort  of  doctrine  has  been 
applied "'. 

In  case  of  a  deficiency  of  Assets,  all  the  Lega- 
tees by  the  Will  or  Codicils  %  must  abate  in  pro- 
portion ;  nor  will  the  Court  strain  to  prefer  one 
Legatee  to  another,  but  will  let  the  general  rule 
of  equality  take  place,  unless  there  be  strong 
words  to  the  contrary*^,  and  something  insuper- 
able in.  the  Will^,  that  does  notjustify  the  Court 
in  doing  it  ^ 

The  Court  has  disclaimed  laying  weight  on 
particular  Words,  as  the  saying,  '*  Imprimis"  or 
"  in  the  first  place  =  ,"  or  a  direction  for  the  time  of 
payment'';  but  where  the  intention  is  clear,  it  will 
be  attended  to  :  as  where  one  by  Yv^ill  gave  severed 

^  Vid.  the  observation  in  the  ,     ^  See  Blower  v.    Moivet,   2 

latter  part  of  the    able  judg-  Ves.  421. 

mentin  Bovvker  v.  Hunter,    1  'As  in  ^TarsJi  v.  Evans,   IP. 

Bro.  334.  VVms.  608.  Le\via  and  Lcnvin. 

'  Stackpoole  V.    Howell,  13  2  Ves.47. 

Ves.  417.     Read  v,  Devaynes,  '  Clurke   v.   Sewell,  3  Alk. 

3  Bro.  C.  C.  95.  99. 

"   Roach  V.  Haynes,  8  Vee,  '  Brown  v.  Allen,   1  Vern. 

593.  31. 

'  2  P.  Wnis,  23,  ""  Blower  v,   Morret.  2  Ves, 

421, 
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Legacies,  and  afterwards,  in  the  same  AVill,  ex-* 
pressing  an  idea  that  there  would  be  a  Surplus, 
iherffore,  gives  further  Legacies  ;  the  Legacies 
iu  the  former  part  of  the  Will,  were,  upon  a  de- 
ficiency, preferred''. 

As  Charitable  Legacies,  were,  by  the  Civil Lawy 
preferred  to  other  Legacies,  so,  in  some  of  the 
earlier  Cases,  the  Court  of  Chancery,  on  a  de-» 
ficiencyof  Assets,  gave  a  preference  to  Charitable 
Legacies  ';  but  subsequent  Cases  have  established, 
that  charitable  Legacies,  are,  on  a  deficienc}'^  of  As- 
sets, to  abate  proportionably  with  other  Legacies ''. 

Appointing  a  Legacy  to  be  paid  at  a  dilferent 
time  will  not  give  a  preference";  nor  does  a  Legacy 
to  an  Executor  for  care  and  pains,  make  any 
difference  *".  . 

If,  however,  a  Legacy  be  given  to  a  Wife, 
in  consideration  that  she  release  Dower,  it  will  be 
preferred".  So,  if  Money  be  bequeathed  for  a  mo- 
nument", or  to  buy  Land,  or  as  it  has  been  held, 
an  AnnuityP,  it  is  considered  as  a  specific  Le- 
gacy,  and  will  not  come  in  average. 

''  Attorney  General  v.   Rob-  "  Burridtfe  v.  Bradyl,   1  P. 

bins,  2  P.  Wins.  23.  Wms.  l*2tj.    Davenhill  against 

'  Fielding  V.  Bountl,  1  Vern.  Fletcher,     Anibl.      244.    and 

230.  Blower  v.  Morrt-t  tliere  mea- 

"  Attorney  General  v.  Hud-  tioned  ;  see  also  1  Ves.  133. 

son,   1  P.  Wms.  U7i.  Masters  "  1  P.  Wms.  423. 

V.  Masters,  ib.  422.  Attorney  p   1    P.   ^^  ms.   12G.    Contra 

General  v.  Robins,  2  P.  Wms.  Ilinton  v.  Pi.ikc,    1    P.  Wms, 

23.  539.    and   what  is   said    in  3 

'  Clarke  v.    Sewell,  3  Atk.  Atk.  003.  Hume  v.  Edwards. 

99.  and     in    Lewin    v.    Lewin,    2 

""  2  Vern.  434.  2  Atk.  171.  Ves.   417.    particularly  as  tu 

2  P.  Wms.  25.  llinton  v.  Piuke. 
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A  residuary  Legatee,  on  a  deficiency  of  Assets, 
has  been  allowed,  under  special  circumstances,  to 
come  in,  pari  passu,  with  the  other  Legatees:  as 
where  the  Testator  at  the  time  of  making  his  Will, 
knew  what  the  surplus  would  amount  to,  and 
gave  the  same  as  a  Legacy  to  his  eldest  Son ''. 

If  a  Man  devises  his  real  Estate  in  trust,  to  pay 
several  persons  a^lOOO  each,  and  any  of  those 
persons  die  in  his  Life,  in  case  of  a  deficiency, 
the  others  must  abate  ;  but  if  the  Devise  is  in 
Trust  to  pay  his  Debts  and  Legacies,  and  he  gives 
several  Legacies,  and  one  of  the  Legatees  dies, 
the  Fund  is  a  Trust  for  the  benefit  of  all  the 
other  Legatees  if  necessary'. 

\i specific  and  pecuniary  Legacies  are  given,  and 
there  are  not  Assets  to  pay  both,  the  specific  Lega- 
tee is  preferred,  and  takes  his  whole  Legacy  %  and 
does  not  abate  in  proportion  with  other  Lega- 
tees \  but  they  may  abate  proportionably  amongst 
themselves". 

A  Devisee  of  an  Annuity  for  Life,  charged  on 
the  personal  Estate,  is  not  considered  as  a  speci/id 
Legatee,  and  therefore,  in  case  of  a  deficiency  of 
Assets  must  abate  in  proportion  with  other 
Legatee  ". 

^  Dyosev.  Dyose,  1  PWms.  C79,    C80.  Brown  v.  Allen,  1 

805.  but  see  what    is  said  of  Vern.  31. 

that  ca:>e  in  1  Bro.  C.  C.  478.  '  Webb   v.  Webb,  2  Vern. 

and  in  Humphreys  v.  Humph-  111. 

reys,  mentioned   in  note  to  1  "  Sleech  v.   Thonington,    2 

P.  Wms.  00(3.  n.  2.  Ves.  5G1. 

'  Currie    v.    Pye,    17    Ves.  "  Hume  v.  Edwards,   3Atk. 

406.  QQ^, 

'  Clifton  V.  Burt,  1  P.  Wins. 
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If  Legacies  are  given  payable  at  a  future  time, 
and  at  the  death  of  the  Testator  the  assets  are 
deficient,  hut  by  profits  in  the  mean  time  accru- 
ing, the  assets  afterwards  become  sufficient,  all 
the  Legacies  must  be  paid,  for  those  Profits  are 
part  of  the  personal  Estate  ". 

If  one  seized  in  fee  of  some  Lands,  and  pos- 
sessed by  lease  for  years  of  other  Lands,  devises 
the  Fee  to  A.  and  the  Lease  to  B.  and  dies  in- 
debted by  Bond,  and  there  is  a  deficiency  of 
assets,  both  the  devisees  must  contribute  to  the 
payment  of  the  Bond;  but  as  to  the  simple  con- 
tract debts,  if  there  should  not  be  enough,  over  and 
above,  to  pay  them,  they  must  fall  upon  the  lease- 
hold Premises  only  ''. 

If  an  Executor  pays  one  Legatee,  and  it  after- 
wards appears  there  is  a  deficiency  of  assets,  the 
Legatee  must  in  Equity,  and  in  Equity  only,  for 
no  action  lies>',  refund  a  proportionable  part  of 
what  has  been  paid':  and  it  is  the  same  where  the 
Legacy  is  paid  in  virtue  of  a  decree  ="  ;  but  if  the 
deficiency  of  assets  is  occasioned  by  the  wasting 
of  them  by  the  Executor,  a  Legatee  who  has 
recovered  his  Legacy  '%  or  to  whom  it  has  been 
voluntarily  paid%  is  not  compellable  to  refund. 

""  Green   v.   Lkins,   2  Atk.  "Wm;?.  29(}.    ■which,    however, 

476,  suftns  toliave  betn  decided  as 

*  Long  V.  Short,  1  P.  Wins,  it  was,  because  it  was  a  hard 

404.  case. 

'  Johpson  V.  Johnson,  3  J3os.         '  Newman  v.  Barton,  2Vern. 

ai)d  Pul.  l()'J.  205. 

^  Edwards  v.  Freemiin,  2  P.         ''   Anonymous,  1  P.    V/ms. 

Wms.  447.    Davis  V.    Davis,  1  495  ;  and  see  JN'oel  v.  Robinson, 

Dick.  32.  Roberts  v.   Roberts,  1  Vern.  94.  contra  Hardwick  v.. 

Bro.  C.  C.  487.  but  see  contra  Mynd,    1  Anstr.    112.     Anon. 

Kewmanv.  Barton, 2  Vern.  4(^5.  I  Vern.  102. 
and  Copi'in   v,  Coopiu,  2  P.         'Oir  v.  Kaincs,  2  Ves.  194 
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Where  a  Legacy  is  given  to  an  Infant,  a  pay- 
ment to  the  Father  is  not  valid  ;  but  if  the  sum 
be  small,  payment  has  been  allowed  to  the  child, 
but  not,  it  seems,  if  the  sum  be  above  £100'^. 

Formerly,  payment  to  the  Father  was  allowed*; 
but  since  the  case  of  Dagley  v.  Tolfcrry  \  the 
idea  of  the  Court  has  been,  that  it  is  not  a  good 
payment,  and  that  even  in  the  case  of  an  adult 
child  it  is  not  good,  unless  done  with  the  consent 
of  the  child,  or  made  so,  by  a  subsequent  ratifica- 
tion^. But  where  a  Legacy  is  given  to^.  to  be 
divided  between  himself  and  his  family^  it  may  be 
paid  io  A^. 

As  payment  of  a  Legacy  to  the  Father  of  an 
Infant  was  not  allowed,  it  became  necessary  for 
Infant  Legatees  to  file  Bills  for  the  payment  of 
their  Legacies  ;  but  by  the  Statute,  such  suits  are 
now  rendered  unnecessary". 

3.  We  shall  now  advert  to  that  species  of  im- 
plied Trusts  which  arise  from  purchases  made  in 
the  name  of  a  third  person  ;  and  out  of  purchases 
with  notice  of  a  Trust. 

If  an  Estate  be  purchased  with  the  Money  of 
A.^  and  the  Estate  is  conveyed  to  B.  wlio  is  a 
Stranger,  B.  will  be  a  Trustee  for  A.  and  it  is  such 


*  See    Phillips     r.    Pagett,  «  Cooper  v.  Thornton,  3  Bro. 
2Atk.  8.  C.  C.  97. 

*  As  in   Holloway  v.  Collins,  ^  lb.  9()   confirmed  on  ap- 

1  Eq.  Abr.  peal,  3   Bro.    C.  C.  IBti;  and 
'1   P.  Wms.  285.    S.   C.    1  see  Robinson  v.Tickel I,  8  Ves. 

Eq.  Abr.   300.  Gilb.  Eq.  Rep.  142. 

103.   but  see    the  remark    on  '  See  36  Geo.  3.  c.  52.  s.  32. 

this  case  in  Phillips  v.  Paget,  and  4  Ves.  630. 

2  Atk.  81. 

VOL.    II.  H 
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a  resulting  Trust  by  implication  of  Law,  as  is 
saved  by  the  Statute,  and  needs  no  declaration  of 
Trust''. 

The  Law  implies  a  Trust  in  such  case';  but  he 
must  clearly  prove  the  payment  of  the  Money "". 

Such  proof  may  appear  either  from  expressions 
or  recitals  in  the  purchase  deed";  or  from  some 
memorandum  or  note  of  the  nominal  purchaser  S; 
or  from  his  answer  to  a  Bill  of  Discovery  J";  or 
from  papers  left  by  him,  and  discovered  after  his 
death'';  but  whether,  after  the  death  of  the  sup- 
posed nominal  Purchaser,  parol  proof  alone  is 
admissible,  against  the  express  declaration  of  the 
Deed,  has  been  a  subject  of  controversy"^  though, 
it  seems,  it  may*. 

So,  if  the  Estate  has  been  purchased  with  the 
Money  of  ^.,  and  conveyed  to  A.  and  B.  who  are 
strangers,  B.  would  be  a  Trustee  for  A.  *■  But  if 
the  Estate  were  purchased  with  the  Money  of 
A.  and  conveyed  to  a  child  of  ^.,    legitimate  or 


"^  Gascoigne  v.  Thwing, 
1  Vern.  360.  Finch  v.  Finch, 
14Ves  50.  S.  C.  MS.  R>  all  v. 
Kyall,l  Atk.  59.S.C.  Ambl. 
413.  See  Smith  v.  Baker,  1 
Atk.  385.  2  Atk.  75.;  and  see 
5  Ves.  308. 

'  See  Young  v.  Peachy,  2 
Atk.  250. 

""  Willis  V.Willis,  2  Atk.  71. 

"  See  2  Vern.  108.  Free.  Ch. 
104.  Kirk  and  Webb,  ib.  84. 
cited  1  Sanders  on  Uses,  p. 
258. 

"  O'Hara  v.  O'Neal,  2  Eq. 
Abr.  745. 

I  Cottington  V.   Fletcher,  2 


Atk.  155.  but  see  Edwards  and 
Moore,  4  Ves.  23.  cit.  1  Sand. 
258. 

"Ryall  V.  Ryall,Ambl.  413. 
Lane  v.  Dighton,  ib.  409. 

'  See  1  vol.  Sand,  on  Uses, 
p.  259.  and  t'je  note  to  Lloyd 
and  Spillet,  2  Atk.  I'O.  Ro- 
Vjerts  on  Frauds,  p.  99  Sugd. 
Vend,  and  Purch.  508.  last 
edit. 

°  See  Lench  v.  Lciich,  10 
Ves.  511. 

'  See  10  Ves.  3G7.  Rider 
and  Kidder ;  and  see  Benger 
V.  Drew,  1  P.  Wms.  780. 
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iliegitimate  ",  (iftoa  Gran(Uchild  o^A,  the  Father 
being  alive'',  it  might  be  different '^j  this  distin- 
guishes it  from  the  case  of  a  Stranger,  in  which 
there  is  not  that  natural  affection,  that  would 
repel  the  presumption  arising  froin  the  advance  of 
the  Money,  and  it  will,  unless  some  precedent 
declaration  can  be  proved  '^^  be  considered  as  an 
advancement  of  the  child  of  ^.;  but  that  is  liable 
to  be  rebutted  by  subsequent  Acts  y»  Nor  would 
it  in  such  case  be  held  a  Trust  for  the  Father, 
though  he  should  take  possession  of  the  Estate 
and  receive  the  Rents  and  Profits,  during  the 
Child's  Infancy'.  It  might  be  different,  if  he 
received  the  Rents  and  Profits  after  the  Child  was 
of  age  =",  especially  if  the  child  was  of  age  when 
the  Estate  was  purchased  ''. 

If  the  Father  bought  the  Estate  in  the  names 
of  his  Son  and  a  Trustee  %  or,  as  it  seems,  in  the 
name  of  himself  and  his  Son  '',  (though  as  to  this 
Lord  Hardwicke   expressed  a  different  opinion®, 

"    Loft.  490.    Feame  Posth.  Finch  340.  Reddingtonv.  Red- 

J127.  2Fon])l.  Eq.  124,  5.  din^ton,  3  Ridgvv.  P.  C.   100, 

"  Ebiand  V.  Dancer,  2  Ch.  ^^  Lloyd  v.  Read,  1  P.  Wms. 

Ca.  20.  608. 

"  See  Lloyd   v.  Read,    1  P.  "  Lex  Prjctoria,  5JS., 

Wras.  00.  '  Lamplugh  and  Lamplugh, 

"^  Lord  Gray's  case,  2  Freem.  1  P.  Wms.  111. 

0.  "    >-roopeandScroope,  1  Ch. 

y  Lord  Gray's  case,  2  Freem.  Ca.   _/.    Back  and  Andrews', 

6.  Pole  and  Pole,  1  Yes.  70.  2  Vern.    120.    Dyer  v.   Dyer, 

^   Mumnia    w     Mumma,    1  noticed  in  note  1,  to  1  P.  Wms. 

Atk.    19.   Lamplugh  V.  Lam-  112.  but  best  reported  i a  Wat- 

plugh,  1  P.  VVuis.  113.  Taylor  kins  on  Copyholds,  p.210;  and 

V.  Taylor,  1   Atk.  380.   Still-  see  Fincli   v.   Finch,   14    Ves, 

aian  v,  Ashdovvn,  2  Atk.  480.  50.  S.  C.  MS. 

'^2Ai.k.4S0. 
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still  will  the  purchase  be  considered  as  an  ad- 
vancement. But  in  these  instances,  the  Father 
will  have  the  benefit  of  survivorship  in  case  the 
Son  die  during  his  minority;  but  the  Son  is  not 
entitled  to  the  benefit  of  Survivorship  as  against 
the  Juds^ment  Creditor  of  the  Father  ^ 

Whether  the  purchase  by  the  Father,  in  the 
name  of  his  Son,  be  a  Fee-simple  or  a  Reversionis 
immaterial,  for  the  proximity  or  possible  remote- 
ness of  the  possession,  does  not  affect  the  Rule^. 

It  seems  in  all  these  cases,  that  if  the  Son  is 
provided  for  at  the  time  of  the  purchase  in  his 
name,  he  will  be  but  a  Trustee,  and  stands  in  the 
same  predicament  as  a  stranger  **;  but  a  Reversion 
settled  on  the  Son,  expectant  on  the  Mother's 
death,  is  not  such  a  provision  as  will  prevent  the 
Son  taking  \  A  difference  has  been  taken  be- 
tween a  Purchase  in  the  name  of  a  Son  and  of  a 
Daughter  ;  for  though  Sons  are  often  provided  for 
by  Settlement  of  Lands,  yet  Daughters  seldom  are, 
and  therefore  the  presumption   is  not  so  strong''. 

Perhaps,  if  a  purchase  were  made  by  a  Husband 
in  the  name  of  his  Wife,  it  would  not  be  consider- 
ed as  an  implied  Trust,  but  she  would  be  bcnefi- 


'  Stileniau    and     Aslulown,  76.  and  Lloyd  v.  Read,    1   P. 

2  Atk.  4S0.  S.  C.  Arnbl.  13.  Wm«.  007. 

e  i'iuch    V.    rincli,    14  Ves.  *  L{inii)lu<;h  v.    Lamplugh, 

50.  1  V.  Uui8.  111. 

"  Elliot   and  Elliot,  2   Ch.  '■  CJilb.  Lex  Prsetovia,   MS. 

Ca.  232.  Pole  and  Pole,  1  Vevs  wlio  cltos  C.  C.  24,  30.  i.ut  see 

I-ady  Gorge's  case,  3  Cro.  5f>0. 
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cially  entitled',  for  a  Wife  cannot  be  a  Trustee 
for  her  Husband'". 

If  a  Bond  be  taken  hyA.  in  the  name  of  Z?.  an 
implied  Trust  will  be  raised  in  favor  of  A.;  but  if 
a  Grand-Father,  the  Father  being  dead,  takes  a 
Bond  in  the  name  of  his  Grand-child,  it  will  be 
considered  as  an  advancement  of  the  Grand-child". 
If  the  Father  had  been  alive,  the  Child  would 
have  been  but  a  Trustee". 

If  ^.  buys  an  Annuity  in  the  name  of  B.,  A. 
paying  for  it,  and  B.  has  no  proof  that  it  was 
meant  as  a  Provision  for  ber,  there  will  be  an 
implied  Trust  raised  in  favor  of  the  person  Avho 
paid  the  Money  p. 

In  general  there  is  no  doubt,  that  if  one 
Person  buy  in  the  name  of  another,  he  who 
pays  the  Money  is  the  equitable  owner,  unless  the 
presumption  from  that  circumstance  is  repelled 
by  Evidence  *i;  but  an  exception  to  this  Rule,  is 
introduced  by  the  Registry  Act  in  the  case  of  a 
Ship  ;  for  if  A.  purchase  a  Ship  in  the  name  of 
B.  and  the  sale  is  registered  in  the  name  of  B. 
B.'s  Title  cannot  be  dislodged  ■". 

And  where  a  Ship  was  purchased  with  joint 
partnership  Property,  but  registered  in  the  name 

'  See  Rider  and  Kidder,  10  °    Lloyd    and  Read,    1    P, 

Yes.  307.  and  Back  v.  Andrews,  Wins.  (i07. 

2  Vein.  G7, 1-28.  !5atcli  v.  An-  ''.See  Rider  and  Kidder,  10 

drews,    Ch.    Ca.   53,    but  see  "Ves.  306.  Mortimer  and  Davis, 

Smith  V.  Baker,  I  Atk.  385.  10  Ves.  3(>2. 

"  KiHgdon    V.    Bridges,    2  ''  Rider  v.    Kidder,    10  Ves. 

Vern.  07.  300. 

"  1  Eq.  Abr.  382.  '  Ex   parte   Houghton,    17 

Ves.  251. 
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of  only  one  of  the  Partners,  it  was  held,  o'»ving  to 
the  strong  provisions  of  the  Register  Acts,  that 
even  against  a  claim  by  Creditors,  no  implied 
Trust  arose  in  fovor  of  the  Partners,  in  whose 
name  the  Ship  was  not  registered". 

Where  tv/o  or  more  purchase  Lands,  and  ad- 
vaPrCe  the  Money  in  equal  proportions,  and  take 
a  Convcvance  to  them  and  their  Ilcirs,  this  is  a 
Joint-tenar'^y,  tlrat  is,  a  purchase  by  them  jointly 
of  the  chance  oPsurvivorship  wiiich  may  happen 
to  the  one  of  them  as  well  as  to  the  other*  ;  but 
where  the  proportions  of  the  Money  are  not  equal, 
and  this  appears  in  the  Deed  itself,  this  makes 
them  in  the  nature  of  Partners;  and  however  the 
Legal  Estate  may  survive,  yet  the  Survivor  is 
considered  but  as  a  Trustee  for  the  others,  in 
proportion  to  the  sums  advanced  by  each  of  them. 
So,  if  two  or  more  make  a  joint  purchase,  and  after- 
wards one  of  them  lays  out  a  considerable  sum  of 
Money  in  repairs  and  improvements,  and  dies, 
this  is  considered  as  a  lien  on  the  Land,  and  a 
Trust  for  the  Representative  of  him  who  ad- 
vanced it  ;  and  in  all  other  cases  of  a  Joint  un- 
dertaking or  partnership,  either  in  trade  or  any 
other  dealing,  they  will  be  considered  as  Tenants 
in  Common,  or  the  Survivors  as  Trustees  for 
those  who  are  dead". 


•  Ex  parte  Vallop,  15  Ves.  "  Lalce  and  Gibson,  1  Eq. 
f)0;  and  see  Curtis  v.  Perry,  Ahr.  291.  S.  C.  3  P.  Wms. 
6  Ves.  739.  158'  under   imnie  of  Lake  w 

*  Lake   v.    Gibson,    1     Eq.  Craddock. 
Ahr.    291.    Moyse  v.    Gyles, 

2  Vern.  285. 
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But  a  real  Estate  purchased  with  a  Partner- 
ship Fund,  is  not,  on  the  death  of  one  Partner, 
considered  as  personalti/,  but  descends  to  the 
.lleir\  A  Partnership  Agreement  may  alter  the 
nature  of  Real  Estate,  and  convert  it  to  all  intents 
and  purposes  ",  but  it  must  be  express  to  do  so". 

It  is  a  Rule  in  Equity,  "  Thai  all  Persons  com- 
ing into  possession  of  Property  bound  bi/  a  Trusty 
with  notice  of  the  Trust,  shall  be  considered  as  Trus- 
tees ^^  though  they  take  by  fine\  Whoever  so 
comes  into  possession,  is  considered  as  bound, 
with  respect  to  that  special  Property,  to  the 
execution  of  the  Trust.  And  ir  a  Purchaser  has 
notice. of  the  Trust  before  the  execution  of  the  con- 
veyance, he  is  bound,  though  he  had  no  notice 
when  he  paid  his  Money*. 

But  it  has  been  long  settled,  and  has  before 
been  observed,  that  where  a  Man  by  Deed  or  Will 
charges,  or  orders  an  Estate  to  be  sold  for  pay- 
ment of  debts  generally,  and  then  makes  specific 
dispositions,  the  Purchaser  is  not  bound  to  see  to 
the  application  ^. 

If  a  Person  purchases  an  Estate,  which  he  sees 
himself  has  a  defect  upon  the  face  of  the  deeds, 
yet  a  fine  will  be  a  bar,  and  notice  will  not  affect 


'  Bell  V.  Phyn,  7  Ves.  453.  ^  Kennedy  v.  Daly,  1  Sch. 

Smith  V.  Smith,  5  Ves.  1S9.  and  Lelr.  6Td. 

"    Ripley    v.     'Waterworth,  "  Wigg    v.    Wigg,     1  >tk. 

7  Ves.  435.  384. 

*  Thornton   against   Dixon,  "  See  what  is  said  in  note  to 

3Bro.  C.  C,  lyy.  Jenkins  v.   Miles,   O  Ves.  654. 

^  Daniel  v.  Davison,  IG  Ves.  overruling  the  doctrine  on  that 

249.  Adair  v.  iiliaw,  1  Sch.  and  subject  in  Omerod  and  iiwd"* 

Letr.  202.  uiuij,  5  Vc*.  722, 
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him  so  as  to  make  him  a  Trustee  for  the  person  who 
had  tlie  right ;  for  the  detect  upon  the  face  of  the 
Deed  is  often  the  occasion  of  fines  being  levied  ''. 

A  Fine  and  Noiic/aim  to  or  bij  a  person,  having 
notice  of  the  Trust**,  will  not  bar  the  Cestui  que 
Trust.  A  Mortgagee,  therefore,  cannot  by  Fine 
and  Nonclaim  bar  the  Equity  of  Redemp- 
tion ".  So,  if  a  Trustee  conveys  to  a  Person,  with 
notice,  and  takes  a  reconveyance,  it  operates 
nothing;  and  if  even  the  Person  to  whom  he 
conveyed,  had  no  notice,  yet  on  the  reconveyance, 
the  Trust  would  attach,  though  it  did  not  attach 
on  the  Person  to  whom  he  conveyed  ;  nor  would 
have  attached  if  that  person  had  conveyed  to 
another  without  notice  ^ 

It  is  not  clear,  how  far  a  purchaser  may  be 
aftected  by  a  constructive  or  doubtful  Trusts. 

A  Trust  Estate  will  pass  under  a  general  devise 
by  the  Trustee  ;  but  the  Devisee  takes  the  Land, 
subject  to  the  original  Trust''.  If  the  Devise  by 
the  Trustee  is  for  purposes  or  under  limitations, 

*=  Story    V.    Lord    Windsor,  sec  Bovcy  v.  Smith,  1  Veni.  CO; 

SAtk.d^l.  and     s-ee    Lowther  v.  Carlton, 

«»   See  Kennedy     v.  Paly,  1  2  Atk.  242.  and  the  ca<es  cited 

Sch.  and   Lefr.  379  ;  and   see  in  the  note  by  Mr.  Sanders, 

case  put    by  Lord    Keeper   in  ^  See  I  vol.  Sanders  on  Uses, 

Kuvey    and    Smith,    1     Vern.  p.  350.  last  Edit,  and  the  fol- 

149.  This  case  was  reversed  in  lowing   cases    cited    by    him, 

the  House  of  lords.   See  Mar-  Warwick  v.  \A'ar\vick,"3  Atk. 

tin  V.  Martin,  Vin.    Abr.   title  293.  Senhouse  v.  Earl,    Anibl. 

Fraud,  A.  (pi.  12.)  noticed  by  285.    Cordwell     v.     IMackurii, 

Lord  Redesdale  in  Kennedy  v.  Ambl.  510.   Hardy  v.  Heeves, 

Daly.  5  Ves.  42G.  Parker  v.  lirooke, 

'  1  Sch.  and  Lefr.  380.  S;ory  9   Ves.  583. 

Y.  Windsor,  v  Atk.  031.  "  Uraybroke  v.   Inskipp,   8 

[  1  Sch.  and  Lefr.  i)79;  and  Ve  s.  417, 
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inconsistent  with  the  idea  that  the  Trust  Estate 
was  intended  to  pass,  it  will  not  pass  '. 

If  A.  devises  Land  •-  to  B.  on  condition  to  payC. 
a  sum  of  Money,  and  there  is  no  clause  of  entry, 
this  is  no  charge  on  the  Estate  to  give  the  Legatee 
of  the  Money  a  lien  on  the  Lands,  but  the  Heir 
at  Law  may  enter  arid  take  advantage  of  the 
condition  ;  but  in  Equity,  he  is  considered  only  as 
a  Trushe  for  the  Legatee  ^, 

Wheid  a  Vendor  conveys  his  Estate  to  the 
Vendee,  without  receiving  all  or  part  of  the  con- 
sideration Money,  he  has,  as  against  the  V^endee 
and  his  Heir',  and  all  Persons  claiming  as  volant 
teers,  or  Purchasers  for  a  valuable  consideration, 
with  notice,  a  lien  upon  the  Estate  for  the  whole,  or 
such  part  of  the  purchase  Money,  as  was  not 
paid™;  and  this,  though  the  consideration  is  upon 
the  face  of  the  Instrument  expressed  to  be  paid, 
and  a  receipt  indorsed".  Nor  does  the  Bank- 
ruptcy of  the  Vendee  affect  the  hen  of  the  Vendor". 
So,  on  the  other  hand,  if  the  Purchaser  of  an 
Estate,  prematurely  pays  the  purchase  money, 
before  the  Estate  is  conveyed  to  him,  the  Money 


'  Attorney  General  v.  Bui-  "   Coppia  v.   Coppin,    2  P. 

ler,  5  Ves.  '339.  Ex  parte  Bret-  Vv  ms.  294  ;  and  see  Fawell  v. 

tell,    6  Ves.    577.  and    see  10  Heelis,  Ambl.  720.    S.   C.     1 

Ves.  438.  Uick.    485.    Cator   v.   Earl  of 

"  Wiyg  V.  Wigg,  1  Atk.  383;  Pembroke,  1    liro,  C.    C.  302. 

andsee  Avelyn  v.  Ward,  1  Ves.  Mackrcth  v.  Symmons,  15  Ves. 

423.  337, 349. 

'  See   Hughes    v.    Kearney,  °  Chapman    v.    Tanner,     I 

1  Sch.  and  Lefr.  135.  Vern.2<j7.  but  see  what  Is  said 

■"    Chapman   v.    Tanner,    1  ot"  tiiis  case  in  AmijI.  72(j. 
Vern.  2(j7.  Walker    v,    Pres- 
vick,  2  Ves.  022, 
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will  be  considered  as  a  lien  on  the  Estate  in  the 
hands  of  the  Vendor  for  the  Vendee,  or  in  case  of 
his  death,  for  his  personal  Representatives  i\ 

But  in  one  case,  where  Lands  were  sold,  but 
not  paid  for,  and  the  Vendee  died,  and  the  Vendor 
was  Heir  and  Executor  of  the  Vendee,  he  was 
allowed  to  take  the  Land  as  Heir,  and  pay  him- 
self the  consideration  of  the  purchase  out  of  the 
assets,  and  was  not  confined  to  his  lien  on  the 
real  Estate,  though  by  that  means  Legatees  were 
left  unpaid  1. 

The  Rule  is  confined  merely  to  the  Vendor  and 
Vendee,  and  will  not  extend  to  a  third  person  \ 
And  in  all  these  cases,  if  by  the  contractor  other 
circumstances,  it  is  evident  that  alien  by  implica- 
tion was  not  intended  to  be  reserved,  a  lien  can- 
not be  claimed". 

The  equitable  lien  may  be  waived  where  a 
special  Security  is  given  for  the  purchase  Money, 
a  pledge  of  stock,  for  instance  S  or  a  Mortgage  of 
another  Estate  of  the  Vendee";  but  the  Rule 
seems  to  be,  that  another  security  taken  will,  ac- 
cording to  circumstances,  afford  evidence  that  the 
lien  was  not  intended  to  be  relied  upon  ^. 

Where  one  sold  an  Estate  and  took  a  Bond  for 


P  15   Ves.  345.     1  Sch.  and  '  lb.  p.  347  ;  and  see  Austtu 

Lefr.   135.  v.  Habey,  6  Ves.  483. 

•^  Coppin  V.    Coppin,   2  P.  '  iVairn  v.  Piowse,    C   Ves. 

Wras.  490.  752. 

'  PolexfeQ  V.  Moore,  3  Atk.  "  lb.  p.  7G0. 

272,  '  AJackreth     v,     Symmon^a 

15  Ves.  347. 
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the  consideration  Money,  it  was  held  that  the 
Vendor  had  no  lien  against  the  Creditors  of  the 
Vendee  for  whose  benefit  the  Estate  had  been 
assigned''.  So,  where  a  Note  was  taken  for  part 
of  the  consideration  Money";  but  if  the  note  is 
not  relied  on  as  a  Security^  it  does  not  destroy 
the  lien.  If  Bills  were  given  as  part  of  the  pur- 
chase Money,  drawn  upon  an  insolvent  House, 
such  Bills  will  not  discharge  the  lien,  for  they 
are  taken,  not  as  a  security,  but  as  a  mode  of 
payment  y. 

If  A.  purchases  an  Estate  of  B.  without  notice 
of  Rent-charges,  &c.  and  the  Vendor  covenants 
that  there  are  no  Incumbrances,  and  the  purchase 
Money  is  laid  out  in  the  Funds,  and  B.  afterwards 
sells  the  dividends  for  his  Life,  secured  by  letter 
of  Attorney  to  C.  who  has  no  notice,  and  then  A. 
is  evicted  by  the  Grantee  of  the  Rent-charges, 
he  has  no  lien  on  the  funds  purchased  as  against 

2.  As  to  resulting  Trusts,  it  was  the  observation 
o{Lord  Uardwicke  that,  "  in  consequence  of  the 
Statute  of  Frauds  nothing  can  be  construed  a  Be- 
suiting  Trust,  but  what  are  there  called  Trusts  by 
operation  of  Law  ;  which  are  of  two  kinds,  1st. 
Where  an  Estate  is  purchased  in  the  name  of 
another,  but  the  ^Money  or  consideration  is  given 

"^  Fawell      a*ainst    Heelis,         ^  Hughes  v.  Kearney,  1  Sch. 
Ambl.    724.   S.    C.    1    Pick,    and  LetV.  136. 
4!S5.  ^  Cator  v.  Earl  of  Pembroke, 

»  Bond  V.  Kent,2  Vern.  280.     1  Bro.  C.  C.  301.  and  2  Bro. 

C.  C.  282. 
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by  another,  of  which  we  have  already  treated,  or 
2dlv.  Where  a  Trust  is  declared  only  as  to  part, 
and  nothing  said  as  to  the  rest,  what  remains  un- 
disposed of  results  to  the  Heir  at  Law''.  There 
are  no  instances,  but  these  two,  where  this  Court 
lias  declared  resulting  Trusts  b}'^  operation  of  Law  ; 
unless  in  cases  of  Traud,  and  where  transactions 
have  been  carried  on  male Jid& !^ 

A  learned  Writer  "  has  criticised  this  proposi- 
tion and  considers  it  as  inaccurate  ;  but  the  in- 
stances he  puts  do  not  seem  to  warrant  his  objec- 
tion, •AWi)^  all  of  them  fall  within  the  terms  of  Lord 
//«7Y/<t7'cAc'6- proposition. 

We  have  already  seen  "^j  that  in  the  absence  of 
express  or  demonstrable  intention  to  the  contrary, 
it  is  an  established  Principle,  that  Money  di- 
rected to  be  employed  in  the  purchase  of  Land, 
and  Land  directed  to  be  sold  and  turned  into 
Money,  are  to  be  considered  "  by  the  transmuta- 
tion of  a  Court  of  Equity,"  to  use  Lord  Hard' 
wrzV/t^'^  expression  *,  as  that  species  of  Property 
into  which  they  are  directed  to  be  converted '^; 
and  this  in  whatever  manner  the  direction  is 
given :    whether   by   Will,   by   way  of    Contract^ 


=■  I.loyd   V.   Spillct,   2  Atk.  '  See  Dou-hty  v.  Bull,  2  P. 

150.  Harcourt  and  Weymouth,  Wnis.  323.    Attorney    (jJeneral 

2  Vein.  645.  v.  Johnston,   Anibl.  580.  Vid. 

"  Lloyd  V.    Spillet,    2  Atk.  Gihbs  v.  Ou^ner,  12   Ves.  415. 

150.  Berry  and  Usher,    11  Ves.  87, 

'^  2  Fonbl.  Eq,  117.  in  note.  Robinson   and  Tavlor,  2  Bro, 

^  AnteiSf.  C.   C.  589.  S.  C.  'l  Ves.  jun. 

'Guidotv.  Guidot,   3  Atk.  44.  Williams  and  Coade,    10 

25G.  Ve.s.  500. 
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Marriage   Articles^   Settlement^   or  otherwise;  and 
whether  the  Money  is  actually  deposited,  or  only 
covenanted  to    be  paid  ;    whether   the   Land    is 
actually  conveyed,  or  only  agreed  to  be  conveyed  ". 
Nothing  is  more  clear  than  this  Principle,  and  the 
only  question  in  cases  ot  this  kind  is,  whether  the 
character   of  Land    or  Money  is  definitively,  or 
imperatively  affixed  to  the  Property  ;  or  whether 
it  is  left  as  matter  of  uncertainty,  in  what  manner 
the  owner    of  the   Property  intended  it    to  de- 
scend''. If  the  Intention  is  discoverable  internally 
in  the  Deeds  or  Wills,  that  will  determine  whether 
Money  is  to  be  considered  as  Land,  or  Land  as 
Money  ;  for  the  Rule  adverted  to,  only  applies  in 
the  absence  of  express   or  demonstrative  inten- 
tion'.   The  Decisions  have,   it  seems,  overruled 
the  doctrine  oi Lord  Rosslyn^^  that  Property  was 
to  be  taken  as  it  happened  to  be  at  the  Death  of 
the  Party  from  whom  the  Representatives  claimed'. 
But  where   a   Person   dealing  upon    his  own 
Property  only,  has    directed  a  Conversion  for  a 
particular  special  purpose,  or  out  and  out,  but 
the  produce  to  be  applied  to  a  particular  purpose, 


s  Fletcher    v.     Ashburner,  tridge,  5  Ves.  388 ;  and  S.  C.  on 

1  Bro.  C.  C.  499;  and  hee  31  r.  appeal,   8   Ves.  227  ;  and    see 

Hargrave's   able  argument   in  also  Thornton  v.  Haw  ley,  10 

Pulteney    v.     Darbngtou,     1  Ves.  129.  which  cases  arose  on 

Bro.  C.  C.220,  7.  Deeds. 

•"Vid.Wheldalev.  Partridge,         "   W\ilker  v.   Dceii,  2  Ves. 

5  Ves,  397  ;  and  see  Biddulph  jun.  170. 
and  Biddulph,  12  Ves.  l(il.  '   See  Kirkman  and    Milles, 

'  Trafford  v.  Boehm,  3  Atk.  13  Ves.  338. 
44G.  See  Wheldalt  and  Par^ 


1!D  EQUITY   JUUISDICTION. 

when  the  purpose  fails,  the  intention  fiiils  ;  and  H 
Court  of  Equity  regards  him  as  not  having  di- 
rected the  Conversion  '". 

In  cases  of  Wills,  therefore,  as  in  Deeds,  it  ig 
important  to  consider,  whether  the  Testator 
meant  to  give  to  the  produce  of  the  Real  Estate 
the  quality  of  personalty,  to  ail  intents,  or  only  so 
far  as  respected  the  particular  purposes  of  the 
Will ;  for  unless  the  Testator  has  sufficiently 
declared  his  Intention,  not  only  that  the  Realty 
shall  be  converted  into  Personalty, /or  the  purposes 
of  the  Will,  but  further,  that  the  produce  of  the 
Real  Estate  shall  be  taken  as  personalty,  whether 
such  purposes  take  effect  or  not,  so  much  of  the 
real  Estate,  or  the  produce  thereof,  as  is  not  effec- 
tually disposed  of  by  the  Will  at  the  time  of  the 
Testator's  Death,  (whether  from  the  silence "",  ov 
the  inejficaci/  of  the  Will  itself,  or  from  subsequent 
Lapse,)  will  result  to  the  Heir". 

If  a  Sum  of  Monev  be  devised  in  Trust  to  be 
laid  out  in  Land,  and  the  uses  to  which  the  Land 
should  go  are  not  declared,  the  benefit  of  that 
Money,  it  seems,  will  go  to  the  Heir  at  Law^  as  a 
Resulting  Trust^\     So,  on  the  other   hand,   if   a 

""    Ripley    v.    Watervvorth,  Ves.  415.  Berry  and  Uslier,  11 

7  Ves.  435.  Ves.  87.  Robinson  and  Taylor, 

"   Collins   V.  Wakeman,    2  2  Bro.  C.  B.  589.  S.  C.  1  Ves. 

Ves.  G87.  jun.  44.  Vvilliams  and  Coade, 

"  See  Mr.  Cox's  aolc  note  to  'lU  Ves.  500.  Kennel  v.  Abbot, 

Cruse  V.  Barley,  3   P.    Wms.  4  Ves.    810.  Hooner  v.  Good- 

22.  note  1 .  and  the  cases  tlicre  win,  18  Ves.  150.    Stanslield 

quoted.    See  also  Randall    v.  v.    Ilabergham,   10   Ves.  278. 

Bookey,  2  Vern.   425.   Stone-  Hill  v.  Cock,  18  Ves.  174. 

lien;?ev.  Evelyn,  3P.Wms.253.  p      Ilayford     v.     Benlows, 

Ackrovd  ami  Smithson,  1  Bro.  Ambl.  582. 
C.C.  503.  Gibbs  and  Ougier,  12 
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Real  Estate  be  devised  to  be  sold,  and  no  parti- 
cular directions  are  given,  how  the  purchase 
Money  should  be'apphcd,  in  whole  pr  in  part,  the 
Money  undisposed  of,  will,  it  seems,  go  to  the 
Executor,  to  be  applied  in  a  course  of  Distribution, 
or  to  a  residuary  Legatee  of  the  personal  Estate, 
if  any  such  there  be  '^. 

If  the  purpose  for  which  the  conversion  was 
directed  is  illegal,  the  property,  it  seems,  will  go 
as  if  unconverted  '. 

If  there  be  a  Devise  of  Real  Estate  for  payment 
of  Debts,  and  nothing  more  is  meant  than  to  make 
a  Provision  for  the  Debts,  all  beyond  what  is  re- 
quired for  that  purpose,  will  remain  real  Estate, 
and  as  such  go  to  the  Heir";  the  general  Principle 
being,  that  the  Pleir  takes  all  that,  which  is  not  for 
a  defined  and  specific  purpose,  given  by  the  Will  ^ 
If  the  Intention  is  to  convert  it  into  personal  pro- 
perty, ybr  all  the  purposes  of  the  Will^  though  some 
of  those  purposes  should  fail,  and  though  in  con- 
sequence of  that  failure  part  results  to  the  Heir,  it 
would  result  to  him  as  personal  Estate,  and  be  so 
considered,  in  a  question  between  his  Represen- 
tatives'". 

So,  where  a  Testator  creates  an  Executory 
Trust,  or  Devise,  to  take  effect  within  the  limit 
allowed  by  Law,  and  makes  no  disposition  of  the 

*>  lb.  583.  '  Chitty  v.   Parker,    2  Ves. 

'  See  Tow  111  ey  v.   Bed  well,  jun.  271. 

6  Ves,  194.  "  IG  Ves.  191. nnd  see  Hewitt 

'  Wright     and   Wright,    16  and  Wright,    1  Bro.  C.  C.  8(5. 

Ves.  191.  Hill  V.  Cock,^18  Ves.  and    Kidiiev  v.    Coussmaker, 

174,  King  V.   Deuison,  1  Ves.  2  Ves.  inn.  208. 
and    Bea.  272.    See  Colics  v. 
Wakeman,  2  Ves.  087. 
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intermediate  beneficial  Interest,  the  Trust  or 
Equitable  Estate  will  descend  to  the  Heir,  until 
the  Contingency  haj)pens,  upon  which  the  equi- 
table executory  devise  is  to  arise  ". 

Itonegives  to  A.andhislleirsall  hisreal  Estate, 
*'  charged  with  his  Debts,"  that  is  a  Devise  to  him 
for  a  particular  Purpose  ;  but  not  for  that  purpose 
only.  If  the  Devise  is,  ''  2ipo}t  Trust  to  pay  his 
Debts,"  that  is  a  Devise  for  a  particular  Purpose  ; 
and  has  a  diifercnt  effect :  the  former  is  a  Devise 
of  an  Estate  of  Inheritance  for  the  Purpose  of 
giving  the  Devisee  the  beneficial  Interest,  subject 
to  a  particular  Purpose ;  the  latter,  is  a  Devise 
for  a  particular  purpose,  with  no  Intention  to  give 
him  any  beneficial  Interest.  Where,  therefore, 
the  whole  legal  Interest  is  given  for  the  Purpose 
of  satisfying  Trusts  expressed,  and  those  Trusts 
do  not  in  their  Execution,  exhaust  the  whole,  so 
much  of  the  beneficial  Interest  as  is  not  exhausted, 
belongs  to  the  Heir ;  but  where  the  whole  legal 
Interest  is  given  for  a  particular  Purpose,  with  aa 
intention  to  giv'e  to  the  Devisee  of  the  legal  Es- 
tate the  beneficial  interest,  if  the  whole  is  not 
exhausted  by  that  particular  Purpose,  the  Surplus 
goes  to  the  Devisee,  it  being  intended  to  be  given 
to  him*. 

Upon  a  devise  to  a  good  charitable  use,  the 
Heir  has  no  right  to  the  Kents  and  Profits  ac- 
crued before  the  Devise  is  carried  into  efl'ect^. 

'  Sanders  on  Isfp  and  Trir^tp,  71:5.   Stanley  v.   Stanley,      16 

1  vol.  '2^3.   Fearnc  on    Mxeiu-  V'os.  J'Jl. 

torv  Devises,  p.  5;j7.  Ilojiiciu.s  "  Kinjj;  v.   Dcnison,    1   Ves. 

V.  iloj.kins,  1  Atk.   584.  Uj.  C.  and  Bea.272,3. 

for.  44.  and    in  MS.  Attorney  '  Attorney  General  v.  Bower,^ 

General    v.     Bgwver.    '>   Ves.  3V<?.  725. 
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As  we  have  seen,  voluntary  Conveyances  may 
be  good  and  effectual;  but  circumstances  of  Fraud, 
mistake,  or  the  like,  may  convert  a  grantee  under 
a  voluntary  Conve3^ancc,  into  a  Trusteed 

We  shall  conclude  the  subject  of  Trusts  with 
a  few  observations  in  respect  to, 

\,  Breaches  of  Trusts. — 9.  Allowances  to  Trustees; 
and,   3.  The  Removal  of  Trustees. 

It  has  been  the  constant  habit  of  Courts  of 
Equity  to  fix  persons  in  the  character  of  Trus- 
tees, with  the  consequence  of  a  breach  of  Trust  ^, 
or  to  charge  their  Representatives,  whether 
they  derive  benefit  from  the  breach  of  Trust,  or 
not''.  And  Lord  Ilardwicke  seems  to  have 
thought,  that  a  Court  of  Equity  has  Jurisdiction 
over  every  breach  of  Trust,  let  the  person  guilty 
of  it,    be  either  in  a  public,  or  private  capacity ". 

Lord  Hobart  says,  that  a  Cestui  que  trust  may 
brins:  an  Action  on  the  Case  asrainst  his  Trus- 
tee,  and  recover  for  a  breach  of  Trust,  in  Da- 
mages, and  Lord  Jefferys  appears  to  have  counte- 
nanced that  Doctrine*^;  but  that  would  be  to  give 
a  Court  of  Law  a  degree  of  Jurisdiction   in  cases 

'  Sanders  on  Uses  and  Trusts,  *=  The  Charitable    Corpora- 

1  vol.  267.  who  cites  1  Freem.  tion  v.    Sutton,  2   Atk.    40ti. 

a05,  308.  2  Atk.  150.  Dukeof  Lonsdale  v.   Church,    3    Bro. 

IVorfolk  V.  Browne,  Prec.  Ch.  C.  C.  41. 

80.  "^    Jevon  v.  Bush,    1  Vern. 

*  Vernon  v.  V  dry,  Bar-  344.  and  see  1  Kq.  Abr.  (D) 
nard,  303.  note  (a);  but  see   what  is  said 

*  Adair  V.   Shaw,   Sch.   and  in  Barnardiston  v.  Soane,  Statft 
I,ef.272.  Lord  Montford  v.  Lord  Trials,  7  vol.  443. 
Cadogan,   17  Vcs.  489. 
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of  Trusts  J  wliich  it  has  always  anxiously  de- 
clined. 

A  breach  of  Trust  is  considered  but  as  a  simple 
contract  Debt,  and  can  only  fall  upon  the  per- 
sonal Estate  of  a  Trustee '',  unless  the  Trustee  be 
a  Banker  %  or  has  acknowledged  the  Debt  to  the 
Trust  Estate,  untler  hand  and  seaP;  and  the 
particular  circumstances  of  a  Case  ought  not  to 
vary  the  Rule''. 

Two  principles  appear  to  have  been  adopted 
in  regard  to  the  liability  of  Executors  :  1st,  That 
with  a  view  not  to  deter  persons  from  under- 
taking a  Trust,  the  Court  is  extremely  liberal ; 
antl  will  so  determine,  as  not  to  strike  a  terror 
into  mankind,  acting  for  the  benefit  of  others,  and 
not  for  their  own  ^.  It  will  endeavour  to  deliver  a 
Trustee  from  any  Mischief  that  may  happen  from 
a  misapplication  of  Trust-money '.  2dly,  That 
care  must  be  had  to  guard  against  abuse''. 

Where  Executors  intend  fairly  to  discharge 
their  Duty,  the  Court  will  not  hold  them  liable 
upon  slight  grounds'. 

It  seems  that,  in  general,  where  an  Executor  is 
decreed  to  account,  annual  Rests  'dre  not  made"^. 
But   where,  under  a   Will,  an  Executor  was   di- 

^  Vernnn  v.  Vawdiy,  2Atk.  '  Trafford  v.  Boehm,  3  Atk, 

110.   S.  ('.  Burn.  280.  Cox  v.  444. 

JBatcnian,2  Vcs.  VJ.  "  S'ee  Raphael  v.  BoeVim,  1.3 

'  Ste  3  (^e-o.  1.  Ves.  410.  and  see  S.  C.  l;i  Ves. 

•   Gifford    V.    Manlcy,    For.  001. 

100.  '  Powell   V.   Evan?,  5  Ves. 

'-•.2  Atk.  no.  843. 

*"  See  Anibl.  210.  Powell  v.  ""  Robinson    v.    Cumming, 

Evans,  5  Ves.  843.  2  Atk.  410. 
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rectcd  not  to  derive  any  advantage  from  keeping 
Money  in  his  hands  without  accounting  for  legal 
Interest,  and  to  accumulate  for  the  cestui  que 
trust,  it  was,  on  a  Bill  for  that  purpose,  decreed, 
that  a  computation  should  be  made  of  Interest 
at  £5  per  Cent,  on  all  Sums  received  by  him 
while  iu  his  hands  ;  and  that  the  Master  should 
in  such  computation,  make  half  yearly   Rests". 

If*  an  Executor  who  is  under  such  a  direction 
to  accumulate,  becomes  a  Bankrupt,  his  Es- 
tate is  chargeable  as  in  Equity,  with  Interest, 
and  five  per  Cent,  with  Rests  °. 

The  Court,  it  has  been  held,  will  not  charge 
Interest  upon  an  Executor  who  makes  use  of 
Assets  come  to  his  hand  in  the  way  of  his 
Trade  ;  but  if  an  Executor  has  placed  out  Assets, 
that  were  specifically  devised,  the  Court  will  ob- 
lige him  to  account  for  the  Interest  he  may  have 
made  of  those  Assets  p.  Lord  Ilarcourt,  how- 
ever, decided,  that  if  a  Trustee  trades  with  Money, 
he  is  accountable,  and  not  merely  for  interest,  but 
the  profit  of  the  Trade  *»;  and  this  is  now  the  Rule. 

In  other  Cases,  Executors  have  under  circum- 
stances, been  directed  to  pay  Interest  on  balan- 
ces in  their  hands,  and  Costs'. 

The  Court   will  not   permit   an   Executor  to 

"  Raphael  V.  Boehm,ll  Ves.  p  Child  v.   Gibson,    2  Atk. 

02.  confirmed  on  a  rehearing  603. 

bv  I  ord  Erskine,  13  Ves.  407.  ''  Lucas  Rep.  21. 

'"Dornford  r.  Dornlbrd,  12  "^  A  shburnham  v.  Thompson, 

Ves,  127.  13  Ves.  402.  «.  C.  MS» 

12 
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keep  his  Testator's  Money  dead  in  his  hands, 
especially  if  empowered  to  lay  it  out  at  interest": 
if  kept  to  answer  the  exigencies  of  the  Testa- 
tor's affairs,  it  is  excusable';  but  outstanding  de- 
mands, even  on  probable  grounds,  are  no  reason 
•why  the  Executors  should  not  lay  their  Testator's 
Money  out.  If  laid  out  in  the  three  per  Cents, 
or  reduced  Bank  Annuities",  the  Court  would 
affirm  their  Act;  nor  would  they,  it  seems,  be 
liable  in  case  of  a  fall  of  Stock  ". 

If  a  Trustee  lays  out  Trust  Money  in  a  Fund, 
-which  the  Court  does  not  adopt,  (the  Fund  it 
adopts  is  the  three  per  Cents)  and  it  afterwards 
Sinks  in  its  value,  this  Court,  though  there  were 
no  mala  Jides,  will  throw  the  loss  upon  the  Trus- 
tee ;  but  not  if  laid  out  in  the  Fund  which  the 
Court  adopts''. 

Questions  of  Costs  depend  on  the  conduct  of 
the  Executors '';  and  wherever  there  has  been  a 
general  dereliction  of  duty  by  an  Executor  keep- 
ing Funds  in  his  hands,  he  will  be  charged  with 
five  per  Cent.  Interest,  and  pay   Costs y. 

If  an  Executor  changes  and  alters  the  Nature 
of  a  Testator's  Estate,  it  has  been  insisted,  that 
this  is  a  Conversion  by  the  Executor,  and  that 
as  Money  has   no  ear-mark,  it   cannot  be  folio w- 


•  Lucas  Rep.  141.  "  Hancom  v.  Allen,  1  Dick. 

*  See     Littlehales     against  498. 

Cascoyne,  3  Bro.  C.  C.  74.  "  Franklin  v.   Frith,  3  Bro, 

"  16  Ves.  111.7  Ves.  137.  C.  C.  434. 

'  Franklin  v.  vSmith,  3  Bro.  >  Mosley  v.    Ward,  11  Ves. 

C.  C.  434.  Jackson  v.  Jackson,  581. 
I  Atk,  513. 
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ed,  but  the  Executor  by  such  transaction  makes 
himself  liable  to  a  dcvastavityiim},  in  general,  this 
is  the  rule  ;  but  if  an  Executor,  for  tiie  benefit  of 
the  Testator's  Estate,  should  invest  part  of  it  iu 
the  Funds,  or  should  transfer  the  Money  from 
one  particular  Stock,  and  invest  it  in  another, 
this  is  not  a  conversion  or  appropriation  by  the 
Executor  of  a  Testator's  Estate,  but  it  may  still 
be  follow^ed,  as  much  as  if  it  had  continued  in 
the  same  plight  or  condition  as  it  stood  in,  at  the 
death  of  the  Testator  \ 

It  has  been  said,  that  an  Executor  may  make 
use  of  Money  which  is  perpetually  coming  in  by 
assets  of  the  Testator,  and  turn  it  to  his  own  ad- 
vantage ;  and  that  it  is  not  improper  for  an  Exe- 
cutor to  do  it  upon  his  own  account  where  he  is  a 
responsible  Man,  and  ready  to  answer  Legacies  and 
Debts  when  called  upon  *;  but  the  more  modern 
Doctrine  appears  to  be,  that  when  a  Trustee  has 
made  use  of  the  trust  Fund,  he  may  be  compel- 
led by  the  cestui  que  (rust,  either  to  replace  the 
Fund,  or  to  account  for  the  advantage  he  has 
made  of  it,  as  it  should  appear  most  for  the  bene- 
fit of  the  cestui  que  trust '' ;  and  this,  whether  the 
Trust  be  public''  ov  jnivate. 

If  a  Trustee  sells  out  Stock  improperly,  he  will 
be  decreed  to  replace  it ;  and  if  Stock  be  at  a  less 

*    V/aite  V.   Whonvood,     2  v.  Littcn,  1  P.  Wms.  140.  S.  C. 

Alk.  159.  10  Mod.  20.  Ttiafrse     v.  Davis, 

^  Adams   v.  Gale,     2    Aik.  2  Ves.  Juu.  ;J'20. 

106.  "  See  Lonsdaie   v.    Chuich, 

"   Ex    I  arte    Shakeshaft,    .3  3  Bro.  C.  C  41. 
Bio.  C,  C.  199.  audsee  Browu 
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price  lliaii  when  sold  out,  to  invest  ,the  Surplas 
in  the  same  Stock  to  the  same  uses  **,  or  the  cestui 
que  use  may  elect  to  liave  the  Money  for  which 
the  Stock  sold'. 

If  a  Gentleman  permits  a  Steward  to  make  use 
of  Money  in  his  hands,  he  cannot  call  upon  hin\ 
for  the  intermediate  Interest^;  for  that,  it  seems, 
is  not  considered  as  a  breach  of  Trust. 

If  a  Trustee  sirfifcrs  his  Co-trustee  to  detain  a 
sum  of  Money  belonging  to  the  Trust  Estate, 
thev  are  both  liable ". 

An  A(\Tc\\x\\s\.rixiox pendente  lite  is  not  answerable 
for  Interest  in  respect  of  a  Balance  in  his  Hands, 
during  the  pendency  of  a  Suit  in  the  Ecclesias- 
tical Court ''. 

At  Law,  if  a  Trustee  join  in  a  Receipt,  he  will  be 
charged  with  the  Eund,  because  he  appeared  to 
have  a  power  over  it';  but  in  Equity  the  Rule  is 
ditlerent,  for  if  two  Trustees  join  in  Receipts  or 
Conveyances,  and  one  of  them  only  receives  the 
IMoney,  that  party  is  solely  liable ;  as  the  other 
joined  purely  for  the  sake  of  conformity'':  and  this, 
though  there  are  not  negative  words  in  the  Deed, 


*  Earl  Powlet  v.  IleiLert,  1  'Townlcvv,  Clialloner,  CVo. 
Yps.  Jnn.  207.  Car.  .'{1-2.  S.  C.  Iint]^-man,35. 

*  Harrison    v.     Harrison,  2  ^  Siidltr  v.  ll()lil)S,2  liro.  C. 
Atk.  121.  C.      117.      Sr-nrfit'Iil     a;^ainst 

*  LoMsilakv.  C'liurcli,2  Vos.  Ilowts,  3  Hro.  C.   C.  *)A.  tY-l- 
.Tun.  44.  lows  V.     Mitclnl,    1   l\  Wms. 

K  Kel)le  ajrainst  Thompson,  81.   S.   C.  2   Vern.  504,   515. 

8  IV  o.  C.  C'  112.  lirico  V.  Stokes,  11  Ves.   324. 

•^  (Jiillivaii  V.   llvaus,  1  Dall  l*ut  >.r  Spalding  v.  Shalmcr, 

mill  Ikatty   lUl.  1  \  ciu.  .MX 
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cremating  the  Trust,  as  tliat,  "  they  shall  not  be 
liable  for  the  acts  of  one  another';"  but  if  the 
sale  of  the  Estate  was  lauicccssan/,  the  Trustee 
would  be  liable'". 

If,  however,  the  Cestui  que  trutil  has  notice  of 
the  breach  of  Trust,  and  acquiesces,  then  it 
seems  the  Trustee  is  not  chargeable". 

It  has  been  said  that  the  rule,  that  Trustees 
shall  not  be  accountable  for  losses  which  happen 
from  necessary  acts,  does  not  hold  as  to  persons 
employed  by  the  Trustees,  but  only  to  the  Trus- 
tees themselves  °;  but  it  has  since  been  deter- 
mined, that  where  Trustees  act  by  other  hands, 
either  from  necessit}",  or  conformable  to  the 
common  usage  of  mankind,  they  are  not  an- 
swerable for  Losses''.  If  a  Trustee  appoints 
Rents  to  be  paid  to  a  Banker  who  fails  i,  or 
is  robbed  \    the  Trustee  is  not  answerable. 

So,  if  the  Testator's  Banker  fail  with  Monies  in 
his  hands,  the  Executor  is  not  liable  '. 

If  a  Trustee  trusts  an  Attorney,  he  must  abide 
b}'- the  Eflect  of  that  Confidence'. 

If  Money  lent  by  Trustees,  and  which  they 
were  authorized  to  lend,  be  in  Danger,  it  should 
be  called  in  \ 

'    Leigh    V.  Banv,    3  Aik.  '^   lb.   3  Atk.    4S0.   Ambl. 

584.                         '  2U). 

'"Bilce   V.  Stokes,    11  Vrs,  '     Jouts    v.     I.cuis,   2  Ves. 

319.  211. 

"  Ilj.  and  rule  approved   in  '    Kouth    v.  Jiowell,   3  Ves. 

I.angfordv.  Gasco\  ne,  11  Ves.  5(!G. 

330.     and    see     TraHord     v.  '   Chambers    v.    31iiichin,  7 

Uoeljiu,  3  Atk.  441.  Ve?.  19(3.    sed   vid,    Jones   v. 

*  Ex  parte  Jolm derail maiez,  Lewis,  10  Yes.  240. 

3  Atk.  87.  "  Payne   v.    Collier,  1   Ves. 

p  Helchier  agniast    rarsous,  iun,  170. 
Ambl.  2 1 y. 
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If  Trustees  empowered  to  cut  Timber  to  pay 
Debts,  cut  a  great  deal  more  than  is  necessary, 
this  is  an  abuse  of  Trust,  and  the  produce  will  go 
according  to  the  Settlement  of  the  Estate  ^ 

A  Trustee  ought  strictly  to  pursue  the  tenor  of 
his  Trust,  without  perverting  it  directly  or  indi- 
rectly to  his  own  personal  advantage ". 

Where  an  Executor  or  Trustee  instead  of 
executing  the  Trust,  as  he  should,  by  laying  out 
the  property  in  well  secured  real  Estates,  or  upon 
Government  Securities,  takes  upon  him  to  dis- 
pose of  it  in  another  manner,  the  Cestuis  que  Trust 
may  call  him  to  an  account  either  way,  having  an 
option  to  make  him  replace  it,  or  if  it  is  for  their 
benefit,  to  affirm  his  conduct,  and  take  what  he 
has  sold  it  for ;  they  may  take  that,  and  charge  him 
with  c^^  per  Cent.  Interest;  or  if  he  has  made 
more,  they  may  charge  him  with  that*.  But  if 
there  l>as  been  no  eniploi/incnt  of  the  Money,  but 
a  mere  neglect  to  pay,  he  is  only  charged  with 
£4f  per  Cent,  Interest,  and  Costs '^•  if  he  mixes 
the  Fund  with  his  o\vn  ^Nloney  at  his  Banker's, 
he  is  chargeable  with  c€\  per  Cenf".  and  perhaps 
morc^:   biit  an  Executor  is  not  chartreable  with 


'  TuUy  V.  TuUy,  Bieatioiu'd  and  Stace,  4  Vijs.  G"20.  Newton 

?,  Vcp.  37S.  and  Bennet,  1  liro.  C.  C.  359. 

"  Hichardson  and  (.'liapmnn,         *Rookev.  Hart,  11  Ves.  Gl, 
7Bro.  P.  C.  324.  Toml.  edit.         '  Perkins  v.  Bayiitoii,  1  Bro. 

^      Sice      Treeves      ugaiiist  C.  C  375. 
Townsend,  1  rjro.38«f.  liostock         J  See  ex   parte  Ililliard,  i 

'.-.  Blakcmy,  2  liro.  C.  C  G53.  Vc^.  Jun.  90.  and   ste  Treeves 

Pncock  V.  Reddington,  5  Ves.  and  Townnhend,  i  Hro.  C.  C 

794.    and  Long  and   Steward,  385.  and    Roche  v.    Hart,    12 

ib.   ill  note  to  p.  Wi.    Piety  Vcs.GI, 
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Interest  for  a  balance  in  his  hands,  retained  iui« 
der  a  fair  Misapprehension  of  his  right  to  it^. 

A  Trustee  is  only  answerable  for  Frauds  or  a 
gross  neglect,  which  is  equal  to  Fraud  ;  and  there- 
fore where  Trust  Money  is  suffered  by  a  Trustee 
to  remain  in  the  Hands  of  A,  with  the  privity 
and  approbation  of  the  Parties  beneficially  inter- 
ested, instead  of  laying  it  out  in  a  Purchase, 
pursuant  to  Marriage  Articles,  and  A.  becomes 
insolvent,  the  Trustee  is  not  in  this  Case  answer- 
able \ 

Where  a  Trustee  represented  that  Money  was 
invested  in  Stock,  though,  in  truth,  it  was  not,  he 
was  chained  upon  the  same  principle,  as  if  he  had 
sold  out  stock  and  used  the  Money*. 

Though  no  Fraud  is  imputed  to  Trustees,  and 
no  kind  of  interest  or  benefit  to  themselves,  in 
their  negligence,  yet  they  are  answerable.  If  it 
were  otherwise,  it  would  be  an  encouragement  to 
bad  motives,  and  it  might  be  impossible  to  detect 
undue  motives '';  but  the  Lord  Keeper  North 
said  it  must  be  a  very  supine  negligence,  to  ren- 
der a  Trustee  liable''. 

If  an  Executor  has  administered,  though  with- 
out  proving  the  Will,  a  renunciation  afterwards, 


^  Bruyere  v.  Pemberton,   12  "  Caffrey  v.  iParby,  6  Ves, 

Ves.  38(j.  495,  6. 

'  Allen  V.    Hancorti,  7  Bro.  '  Palmer  v.  Jones,  1  Vern. 

v.  C.  375.  Toml.  edit.  144. 

'  Bate   V.  Scales,  12  Ves.  •"  Rowth  v.   Howell,  3  Vcs, 

402.  56C, 
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is  void,  and  he  will  be  charged  with  all  the  sub- 
sequent Receipts  of  his  Co-Executor^;  but  in 
another  case  it  was  held  that  an  Executor  may  join 
in  the  probate  with  his  Co-executor,  and  does  not 
by  that,  and  by  permitting  the  other  Executor 
to  possess  Assets,  make  himself  answerable  for 
the  Receipts  of  the  other  °. 

Where  one  Executor  receives  the  whole  or 
part  of  the  Testator's  Estate,  and  pays  it  over 
voluntarily,  and  unnecessarily,  to  his  Co-executor, 
and  the  same  is  embezzled  or  lost,  he  who  so 
paid  it  over  is  answerable  with  the  other'',  unless 
he  can  assign  a'sufficient  excuse  ';  but,  it  seems, 
he  is  not  answerable,  where  he  is  merely  passive^ 
by  not  obstructing  the  other  in  receiving  it'',  and 
does  not  himself  concur  in  the  application  of  it'. 

If  an  Executor  living  \n  London y  is  to  pay 
Debts  in  Suffolk^  and  remits  Money  to  his  Co- 
Executor  to  pay  these  Debts  ;  he  is  considered  to 
do  this  of  necessity,  and  he  would  not  be  re- 
sponsible for  a  misapplication  "*.  It  would  be  the 
same,  were  one  Executor  in  India  and  another 
in  England^  the  Assets  being  in  India^  but  to- be 


*  Read  V.  Truclove,  Ainbl.  '  As  in  Bacon   v.  Bacon,  5 

417.  Ves.  331.  approved  7  Vcs.  103. 

^  llovey  V.  Blakeman,4Ves.  Lord     Slnpbrooke    v.      Lord 

<^>07.  Hinchinbrooke,  11  Ves.  252. 

**  Townshend    v.    Barl)er,    1  *•'  Lniiglbrd  v.  Gascoyne,  11 

Dick.    35().    Gill  V.    Altorney  Ves.  335. 

lieiieral.  Hard.  314.    Sadler  v.  '  Ilovcy  v.  Blakeman,  4 Ves. 

Ilobbs, 2  Bro.  C.  C.  1 14. Cham-  C07. 

bers  V.    Minchin,   7  \'(;s.   180.  ""  See  Joy   v.  Campbell,    1 

and  see   French  v.   Ilobson,  y  Sch.aud  Lef.  341. 
Ves.  103. 


TRUSTS*  123 

applied  in  England;  the  Executor  in  India  would 
not  be  responsible  if  he  remits  to  the  Executor 
in  England". 

If  two  Executors  ]om  m  Receipts  and  Convey- 
ances, and  one  only  receives  the  Money,  yef 
both  are  liable  to  Creditors",  but  not  to  Legatees  p, 
because  it  is  not  necessary  for  conformity  that 
all  the  Executors  should  join  in  giving  a  Receipt, 
as  it  is  in  the  Case  of  Trustees  "J. 

An  Administrator  is  not  in  every  case  charge- 
able with  Interest  on  account  of  personal  Es- 
tate ^ 

Executors  ought  not,  without  great  reason,  to 
permit  debts  due  upon  jjersojial  Security  to  re- 
main longer  than  is  absolutely  necessary,  espe- 
cially where  //i/aw/s  arc  concerned'.  If  they  ne- 
glect to  call  in  Money  due  on  Bond,  they  will  be 
liable*. 

Though  an  Executor  may  invest  Money  iti 
real    Securities,    he   will  yet    be  liable   in   case 


'  lb.  342.  1  See   Westly   and  Clarke, 

"Sadler  againstHobbs,  2  Bro.  mentioned    in    note    to   1  P- 

C.  C.   117.   Brice    v.    Stokes,  Wms.  83.   and   1   Dick.   330. 

11  Ves.   324,   5.  Chambers  v.  Leigh  and  Barry,  3  ^\tk.  084. 

Minchin,  7  Ves.  198.  but  see  Belchier       agaiiist      Parsons, 

what  is  said  in  Hovey  v.  Blake-  Ambl.  219. 

man,  4 Ves.  608.  and  in  West-  '  VVilkins  v.  Hunt,   2  Aik. 

ly  and   Clarke,    2  vol.    Dick.  151. 

329. — S.  C.  mentioned  in  note  '  Powell  v.   Evan?,   5   \'es, 

to  1  P.   Wms.  83.   and  Joy  v.  844. 

Campbell,     1  Sch.  and    Lefr.  M>owson  v.Copeland,  5  Ves. 

341.  150.  Powell  v.  Evanb,  5  Ves. 

'  Churchill  V.  Lady  Ilobson,  639. 

1  P.  Wms.  241.  but  see  note 

to  that  case;  note  2. 
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of  a  Loss,  if  there  was  ground  at  tlie  time  to 
suspect  it ". 

If  Trustees  are  authorized  to  lay  out  Money 
upon  Government  or  real  Securities  or  perponal 
Property,  the  Court  in  many  instances  will  say 
they  shall  choose  the  best.  If  personal  Property 
is  out  upon  hazardous  Securities,  the  Trustees 
will  be  controuled  by  the  Court,  and  their  dis- 
cretion will  be  controuled  if  it  is  shown  to  be  mis- 
chievously and  ruinously  exercised''. 

Where  Trustees  are  empowered  to  invest  Mo- 
ney till  a  purchase  of  Lands  can  be  found  in  Go' 
vernment  Funds,  or  other  good  Securities;  this 
does  not  warrant  them  in  laying  out  the  Money 
in  South  Sea  Stocky  or  in  Bank  Stock,  for  by  so 
doing,  losses  may  be  occasioned  ;  but  they  are  jus- 
tified in  laying  it  out  in  South  Sea  Annuities,  and 
Jjank  Annuities,  for  in  such  case,  no  loss  can 
happen "". 

l^  A.  gives  Legacies,  and  makes  B.  his  Exe- 
cutor, and  B.  receives  the  Assets,  and  buys  Land 
with  the  Money,  and  dies,  the  Court  on  a  Bill  by 
Legatees,  to  be  paid  their  Legacies  out  of  B.'s 
real  and  personal  Estate,  will  direct  an  Inquiry, 
whether  part  of  the  Assets  were  laid  out  in  the 
purchase  of  an  Estate,  and  if  they  were,  that  they 
ought  to  be  restored  to  the  Testator's  Personal 
Estate  ^. 


"  Brown  V.  Litton,  1  P.  "  TialTord  v.  Boehm,  3  Atk. 
Wins.  140.  4  tJ. 

"  De  Mannevllle  v.  Cromp-  •*  Rvall  v.  Rvall,  1  Atk.  58. 
ton,  1  Ves.  and  Beu.  359.  S.  C.  Ambl.  413;  and  see  I>eg 

V.  Dtg,  2P.  Wms.4l4, 
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Where  Trust  Money  can  be  traced  into  a  Pur- 
chase of  Land,  the  Land  in  general  is  liable,  and 
a  claim  of  that  nature  may  be  supported  by  parol 
Evidence  ^;  for  where  a  Man  is  bound  to  do  an 
Act,  and  he  does  what  may  enable  him  to  do 
the  Act,  he  will  be  supposed  to  do  it  with  the 
view    of    doing    that    which     he  was    bound  to 

Where,  however,  a  Trustee  for  the  purchase  of 
Land  died  without  personal  Assets,  but  had  pur- 
chased Land,  the  Estates  purchased  were  held 
not  liable  to  the  Trust ;  the  circumstances  of  the 
case  affording  no  presumption  that  they  were 
purchased,  in  execution  of  the  Trust ''. 

A  Trustee  is  not  answerable  for  having  applied 
the  Trust  Property,  even  to  what  turned  out  a 
losing  adventure,  if  done  without  Fraud  or  Neg- 
ligence*. 

If  a  Trustee  engages  an  Infant's  name  in  an 
adventure,  but  being  afraid  of  the  double  and 
unequal  risk  of  answering  in  one  case  for  all  the 
profit,  and  in  the  other  for  all  the  loss,  does  not 
embark  the  Infant's  Property,  he  is  not  answer- 
able ^ 

If  a  Trustee  has  engaged  the  Trust  Property  in 

"  Lench  v.  Lench,  10  Ves.  ^  Perry  v.  Phillips,  4  Ves. 

517.  S.  C.  M.  S.  Lane  v.  Digh-  108.  and   17  Ves.  173. 

ton,  Ambl.  40J>;  but  seeKen-  '  VVilkineon   v.    Stafford,    1 

dar  V.   Milward,    2  Vern.  440.  "Ves.  ju.i.  4l. 

S.  C.     Prec.     Ch.     172.    and  ^  lb.  42.    but    see     contra 

Ryall  V.  Ryall,  1  Atk.  59.  Moveton  Eden's  Case  House  of 

*=  Sowden  v.  Sowden,  1  Bro.  Lords. 
C.   C.  582.   and  set    10  Ves. 
582. 
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an    adventure   he  cannot  sell  either  to  himself  or 
another^. 

An  Executor  cannot  renew  a  Lease  for  his  own 
benefit,  and  the  Cestui  que  Trust  may  have  relief 
af'-ainsthim  or  a  Purchaser,  with  notice  ''.  When- 
ever a  Mortgagee,  Executor,Trustee,  or  Tenant  for 
Life,  gets  an  advantage,  by  either  being  in  posses- 
sion or  behind  the  back  of  the  Party,  Mortgagor, 
Cestui  que  Trust,  or  Remainder-man,  he  is  not 
allowed  to  retain  the  same  for  his  own  benefit; 
but  will  be  considered  as  holding  it  in  Trust;  the 
new  Lease  in  any  of  those  cases  being  considered 
as  a  graft  upon  the  old  one'.  ^Y  hcve  a  Ten  cm  t 
right  Estate,  as  it  is  called,  is  settled  upon  Mar- 
riacre,  the  Renewal  is  to  the  uses  of  the  Settle- 
ment ''. 

The  Principle  seems  to  have  been  carried 
farther  '\i\  James  and  Dean\  ih:in  in  any  former 
case.  A  bequest  was  made  of  Leaseholds  for 
years  determinable  upon  Lives,  for  Life,  with  re- 
mainder over  for  all  the  Residue  of  the  term 
and  Literest,  the  Testator  shall  have  to  come 
thert^in  at  his  decease  The  Term  expired  in  the 
Life  of  the  Testator,  who  continued  to  hold,  and 
paid  half  a  Year's  Rent  before  his  death,  as  Te- 

«  Wilkinson   v.    Stafford,  1  tcr,  Auilil.  719.  Tlolt  v.  Holt, 

Vcp.  juii.  42.  1  CIi.    (?a.  jyO.  which  seems  to 

•*  Walley  v.  ^^'alle3•,  1  \'ern,  bi?  the    oldest  casiL-,  Owen    v, 

48J.  Wilhains,    Ainhl.    7;34. 

'  Neshit  V.  Tiodcnnick,  Hall         ''    I'ickcriiii;    v.  Vowler,     \ 

and    Bcaltir's      Irish    Uep.     1  Bro.  C.  C.  l!)"?. 
\o\.   40.     Haw^;     y.    Chiches-         '  15  Ves.  'i-iO. 
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nantby  the  Year  ;  and  it  was  determined,  that  a 
subsequent  Lease  obtained  by  the  Executrix, 
the  Widow  and  Tenant  for  Life  under  the  Will, 
should  be  held  subject  to  the  uses  of  the  Will, 
and  as  the  Residue  of  the  Term  at  Iiis  Death, 
however  shortj  would  have  been. 

If  a  Mortgagee  of  a  renewal  term,  gains  a  new 
term  to  commence  after  the  old  one,  this  new 
term  will  be  subject  to  the  old  Equity  of  Redemp- 
tion "\ 

If  a  Trustee  buys  in  an  Incumbrance,  he  is  al- 
lowed no  more  than  what  he  really  paid  for  it". 

Trustees  not  having  renewed  leases,  as  they 
ought  to  have  done,  are  answerable  as  for  a  breach 
of  Trust". 

A  renewable  Lease  has  been  held  not  to  be 
inconsistent  with  a  Covenant  by  a  Trustee  for 
Creditors,  to  let  and  manage  to  the  best  advan- 
tage p. 

If  a  Trust  Fund  is  created  by  Will,  to  be  laid 
out  in  the  Purchase  of  Lands,  it  is  a  breach  of 
Trust  to  lay  any  of  it  out  in  building  a  House 
and  making  improvements  on  Lands  purchased  '*. 

It  has  been  held  that,  if  an  Executor  has  a  Lease 
for  years  determinable  upon  the  Life  of  J.  S. 
which  is  by  a  reasonable  estimate  worth  -^200. 
if  the  Executor  does  not  sell  it,  but  keeps  it,  and 


"Rakestraw  v.    Brewer,     2  ^  Klrkhara     v.     Chadwick, 

P.  Wms.  511.  13Ves.547. 

"  Darcey  v.    Hall,   1    Vern.  "  Bostock  against  Blakency, 

40.  2  Bro.  C.  C.  (idU. 

°  Lord     Montfort    v.    Lord 
Cadogan,  17  Vcs.  485. 
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J.  S.  dies  in  a  short  time,  he  will  be  liable  to 
answer  the  value  of  it  at  the  time  of  the  death  of 
the  Testator ;  he  being  in  fault  not  to  sell  it.  On 
the  other  hand,  if  he  should  keep  the  Lease,  and 
J.  S.  should  live  fifty  years,  he  shall  answer  for  no 
more,  because  here  is  a  contingent  gain;  and  it 
might  have  been  a  Loss  ;  and  as  if  it  had  been 
a  loss,  he  must  have  borne  it ;  so  being  a  gain,  he 
shall  receive  it '. 

If  an  Executor  takes  the  advice  of  a  Lawyer 
in  what  he  does,  the  Court,  it  seems,  will  not 
charge  him  for  misconduct''.  And  if  an  Exe- 
cutor without  application  to  the  Court  does  what 
the  Court  would  have  approved,  he  will  not  be 
called  to  account,  and  forced  to  undo  that,  merely 
because  it  was  done  without  application^. 

If  a  Legacy  be  payable  at  twenty-one,  the 
Interest  'being  given  for  maintenance,  the  Exe- 
cutor is  not  at  liberty  (unless  the  Legacy  be  very 
small  ')  to  make  advancements  of  the  principal 
during  the  77«/a7i<'s  minority;  but  if  after  becomes 
of  age,  the  payments  are  admitted  as  a  satisfaction 
of  the  Legacy,  it  cannot  be  claimed  ^. 

If  one  Trustee  knows  and  conceals  his  Co- 
Trustee's  sale  of  the  Trust  fund,  he  is  equally 
liable  with  the  Trustee  who  actually  sold% 

Executors,  in  whose  names  monies  have  been 

'  Phillips     V.     Phillips,      2  and    see    Davis  and     Austen, 

Freem.  p.  12.  1  Ves.  Jun.  247.  S.  C.  3  Bro. 

»  Vez  V.  Emery,  5  Ves.  144.  C.  C.  178. 

*■  Lee  V.    Brown,  4  V«^s.  309.  *|}o:irdman against Mosman, 

•^  Barlow  V.  Grant,    1   Vern.  1   Bio.  C.   C.  08.  Lord   Ship- 

255.  brooke  v.  Lord  Hiuchinbrook, 

t  Lee  V.  Brown,  4  Ves.  362;  10  Ves.  477. 
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invested,  are  chargeable  for  negligence  by  joining 
in  a  transfer  to  a  Co-Execntor  upon  liis  Represen- 
taiibn,  that  it  was  required  for  debts  :  but  not 
liable  so  far  as  they  can  prove  the  application  to 
that  purpose;  though  he  possessed  other  funds, 
not  through  them,  which  funds  he  wasted. 

If  an  Executor  or  Trustee  compound  Debts  or 
Mortgages,  and  buy  them  in  for  less  than  is  due 
thereon,  they  will  not  be  permitted  to  take  the 
benefit  of  it  themselves  ;  but  other  Creditors  or 
Legatees  will  have  the  advantage  ofit;  and  for  want, 
of  them,  the  benefit  goes  to  the  Party  who  is 
entitled  to  the  surplus  ^;  but  if  the  composition 
appears  to  have  been  made  for  the  benefit  of  the 
Trust  Estate,  it  is  an  excuse^. 

The  Court  of  Chancery  has  Jurisdiction  to 
remedy  the  abuse  of  a  charity,  in  the  management 
of  its  revenue  by  the  Governors  '';  and  this  though 
the  Heir  of  the  Founder,  and  the.  Visitor,  is  one 
of  the  Governors'. 

A  Corporation  having  a  power  over  an  Estate, 
devoted  to  charitable  uses,  will,  in  the  same 
manner  as  in  the  case  of  an  Individual,  be  pre- 
vented acting  corruptly  in  the  execution  of  their 
Trust''. 

A  lofig  lease,  of  a  charity  Estate,  \s,  prima  facie  y 

'  See  note  A.  to  3  P.   Wms.  '  Attorney  General  v.  Dixie, 

251.  Salk.  155.  13  Ves.  519.  See  tlie  deeree  iu 

^  Blue    V.    Marshall,     3   P.  this     case,    which    appears    to 

Wms.  381..  have  been  very  carefully  drawn. 

"Kirkby  v.Ravensworth  Hos-  ^  Duramer  v.  Corporation  v.\' 

pital,  15  Ves.  p.  314.  Chippenham^  14  Ves.  1'y2. 

vol.  IT.  K 
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considered  as  a  breach  ot  Trust ',  and  remediable 
as  such,  in  Chancery  ;  and  the  proof  of  the  circum- 
stances, tliat  evince  it  a  provident  administration 
of  the  Trust,  is  thrown  upon  those,  who  take  such 
a  Lease. 

Where  Charity  Lands  have  been  let  at  a  great 
undervalue,  the  Lease  has  been  set  aside,  and  the 
Lessee  decreed  to  pay  the  arrears  of  Rent  accord- 
ing to  the  full  value  of  the  Iian(l,and  to  deliver  up 
tlic  possession  '". 

A  Farm-lease^  with  the  common  husbandry 
covenants,  cannot  be  granted  by  Trustees  for  a 
charity  for  ninctij-inne  years,  or  a  term  of  much 
less  duration,  but  it  must  be  for  the  usual  term, 
upon  such  a  Lease". 

So  a  Building  Lease  lor  999  years  cannot  be 
sustained,  as  it  is,  in  effect,  parting  with  the  Pro- 
perty". But  where  a  Lease  of  charity  Land  was 
granted  for  eig/itr/  years,  it  was  referred  to  the 
blaster  to  ascertain  whether  under  all  the  cir- 
cumstances the  lease  was  reasonable  or  unrea- 
sonable, to  such  a  degree  that  Fraud  might  be 
inferred". 

Breaches  of  Trust,  by  Trustees  to  preserve  con- 
tingent Remainders,  joining  in  their  destruction* 
have  before  been  considered ''. 


'  Yiil.  Attorney  Ccneral  v.  "  TliP  Attorney    General   v. 

Gril^itli,  1:5  Yes.  5G5  ;  and  see  Owen,  10  Ves.  555. 

J).  550.    Attorney    Goi.eral  v.  "  Attorney  General  v.  Green, 

Owen,    10  Ves.  555.  Attorney  0  ^'es.  452. 

General  v.  Green,  0  Ves.  452.  ^     Attorney     General     and 

"  ReresWy  v.  l"iirrer,2  Vera.  Bacliliou^e,  17  Ves.  2BS. 

414.  ^  Ante,  p.  393,  etc. 
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5?.  It  IS  an  established  Rule  (Lord  Keeper  North 
called  it  a  great  hardship')  that  a  Trustee,  Exe- 
cutor, or  Administrator,  shall  have  no  allowance 
for  his  care  and  trouble,  unless  there  be  some 
particular  words  in  the  Will%  or  Deed,  creating 
the  Trust  '  for  that  purpose.  The  reason  of  the 
Rule  seems  to  be,  that  on  these  pretences,  if 
allowed,  the  Trust  Estate  might  be  loaded,  and 
rendered  of  little  value.  Besides  the  great  diffi- 
culty there  might  be  in  settling  and  adjusting  the 
quantum  of  such  allowance,  especially  as  one 
man's  time  may  be  more  valuable  than  that  of 
another;  and  there  can  be  no  hardship  in  this 
respect  upon  any  Trustee,  who  may  chuse  whe- 
ther he  will  accept  the  Trust,  or  not  ".  Nor  will 
an  Executor  by  renouncing  the  Executorship, 
and  assisting  the  Co-Executor,  entitle  himself 
to  charge  for  his  trouble  ". 

If  an  Executor  pays  an  Attorney  for  his  trouble 
and  attendance  in  the  transacting  and  conduct  ol 
the  Testator's  affairs,  he  will  be  allowed  and  re- 
paid, what  he  so  pays  ^. 

A  Trustee  may,  it  seems,  make  an  Agree- 
ment with  a  Cestui  que  Trust  for  an  extraordinary 
allowance,  over  and  above  what  he  is  allowed  by 


'  Palmer  v.  Jones,  1  Vern.  Wms.  251 ;  and   see   the  cases 

144.  cited  there  in  note  A.  Ayliffe 

'Ellison  V.    Airey,  .1    Ves.  v.   Murray,  2  Atk.  59,  Cham' 

115.  In  the  matter  of  Ormsby,  bers  v.  Cioldwyn,  5  Ves.  S34. 

au  Infant,  i   Ball  and  Beattv,  9  Ves.  254,  271.  11  Ves.  1. 

185),    MU).                                 '  »  3  P.  Wms.  251. 

'  iiUison    V.   Airey,   1  Ves.  "    Macnamara  v.    Jones,   2 

115.  Dick.  587. 

"  P.obinson   v,    Pett,    3   P. 
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the  Trust  ;  and  there  may  be  cases  where  this 
Court  would  establish  such  Agreements,  but  at 
the  same  time  would  be  extremely  wary  in  doing 
so^'. 

It  is  a  Rule,  that  the  Cestui  que  7V«5/ ought  to 
save  the  Trustee  harmless  as  to  all  damages  re- 
hiting  to  the  Trust'';  and  the  same  Rule  seems 
applicable  to  Executors>.  When  any  extraordinary 
♦jxpence  is  incurred,  the  Estate  must  defray  it".  It 
is  in  the  nature  of  the  office  of  a  Trustee,  and  as  it 
»eems  of  an  Executor  %  whether  expressed  in  the 
Instrument  or  not,  that  the  Trust  property  shall 
reimburse  him  all  the.  charges  and  cxpenccs  in- 
curred in  the  Execution  of  the  Trust.  This  is 
implied  in  every  such  Deed ''.  But  \^  iho,  Cestui 
que  Trust  assigns  the  Estate,  the  Trustee  cannot 
substantiate  his  claim  against  such  assignee  %•  nor 
are  persons,  employed  by  the  Trustees^  to  be  con- 
sidered as  Creditors  of  the  Trust  Fund,  even 
though  the  Trustees  are  insolvent''.  And,  though 
a  Trustee  or  Executor  take  under  the  Will  a 
commission  as  a  satisfaction  for  his  trouble,  yet 
■will  he  be  entitled  to  allowances  under  a  general 
trust  "  to  set  and  manage  as  he  shall  think  pro- 
per, &c.  and  all  other  charges  and  cxpences  he' 
should  think  proper'.'* 

*  2  Atk.  59,  GO.  ''  Caffiey  v.  Darl)v,  G  Vea. 
"  Balsh  vvHyam,  2  P.  Win?.     497. 

455.  ''   Trott   v.    Diiwson,    1    P. 

^  Hide  V.  Haywood,  2  Atk.  "\^  nis.  779.  S.   C.  on  appeal^ 

*26.  3  IJro.  P/  C.  449. 

"  1  JJall  and  Beatty,  190.  ''  Wonall  v.  Harford,  8  Yea. 

*  Hide  V.  llavwood,   2  Atk.  8. 

120,  '  '  Webb   v.    liail  of  Slwfts- 

bury,  7  V«s,  460» 
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An  Executor  will  not  even  be  allowed  any  thing 
for  his  niaJiagcment,  time,  and  labour,  in  carrying 
on  a  trade,  after  the  Testator's  death  K 

An  Executor  in  India  passing  his  accounts 
here,  is  entitled  to  the  commission  upon  the 
Receipts  or  payments  according  to  the  practice  in 
In  did  ^. 

If  a  Trustee  has  honestly  and  fairly,  without 
any  possibility  of  being  a  gainer,  laid  down  Money 
for  the  benefit  of  the  Cestui  que  Trust,  he  must 
be  repaid  *•. 

3.  If  there  be  a  proper  ground  for  the  proceed- 
ing, a  Bill  may  be  filed  to  remove  a  Trustee. 

Where,  therefore,  a  female  Trustee  had  married 
a  Foreigner,  she  was  removed,  though  in  her 
Answer  an  intention  of  leaving  the  Kingdom  was 
denied,  and  a  desire  expressed,  of  continuing  a 
Trustee^. 

So,  where  a  Testator  directed  a  new  Trustee  to 
be  appointed,  if  either  of  those  he  had  appointed 
Trustees  should  die,  or  become  incapable  of  acting, 
and  one  of  the  Trustees  had  absconded  on  a  charge 
of  Forgery,  it  was  referred  to  the  Master  to  approve 
of  a  new  Trustee  ''. 

The  Court  will  not,  unless  with  the  consent  of 
all  Parties,  change  a   mere  Trustee   for  a  Wife 

•^  Burden  V.  Burden,  10  Ves.         *  Lake  v.   De  Lambert,    4 

170.  Ves.  592. 

« Chetlmm  v.  Lord  Audley,         "  Millard   v.   Eyre,   2  Ves. 

4  Ves.  72.  jun.  94. 

■^  See  Balsl)    v,   Ilyaw,   2  P. 
Wms,  453. 
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undcra  IMairiage  Settlement,  without  sending  it 
first  to  the  Master  to  see  if  the  person  proposed  is 
a  proper  person  ". 

One  of  three  'Trustees  under  an  Act  of  Parlia- 
ment being  gone  abroad,  and  having  released,  there 
being  no  provision  for  the  change  of  Trustees 
upon  a  Bill,  it  was  referred  to  the  ?Jaster  to  ap- 
point a  new  Trustee''. 

If  Trustees  die,  the  Court  will  appoint  new 
Trustees  ^ 

Where  the  Office  of  the  Trustees  is  not  con- 
fined to  any  personal  cpialification,  but  what 
anybody  might  do,  such  as  to  see  what  Timber  is 
fit  to  be  cut,  the  Court,  if  the  Trustees  die,  will 
execute  the  Trust  ^ 

If  a  Trustee  has  the  power  of  appointing  a  new 
T;»stee  with  a  more  extensive  Interest,  the  Court 
will  not  prevent  the  exercise  of  his  discretion ; 
but  will  take  care  that  it  shall  be  dulv  exercised^. 
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Having  endeavoured  in  the  preceding  pages 
to  give  a  systematic  view  of  the  grounds  on  which 
Bills  may  be  filed,  and  the  Principles  which  in- 
fluence  the    Chancellor    in    the  exercise   of  his 


"  O'Keefe   v.     Caltliorpc,    1  '    See     Ikwit     v.      Ilewit, 

Atk.  IS.  Aml)l.r>08. 

•*   Buchanan    v.    Hamiltun,  ^  Webb   v.  Fail    of  Shafts- 

5  Ves.  722.  bury,  7  Ves.  487. 

•      See      Hibbarfl      against 
Ijtinbe,  Amul.oO'J. 
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Equity  Jurisdiction,  it  remains  to  gi\'e  a  concise 
staten:ient  of  the  Ilules  relating  to  the  i^ractice  of 
the  Equity  side  of  the  Court  of  Chancery. 

A  Suit  in  Equity  is  commenced  by  the  filing  of 
a  Bill.  If  the  Suit  is  insLilutcd  on  bchulf  of  the 
Crown,  or  of  those  who  partake  of  its  Prerogative, 
or  whose  rights  are  under  its  particular  protec- 
tion, as  the  objects  of  a  Public  Charity,  the  matter 
of  complaint  is  offered  to  the  Court  b}^  way  of 
Information^^;  but  it  differs  very  little  from  a  Bill '. 

If  the  Suit  immediately  concerns  the  right  of 
the  Crown,  no  Relator  is  necessarily  named;  but 
where  it  does  not  immediately  concern  the  right 
of  the  Crown,  a  Relator  is  named,  who  may  be 
liable  to  Costs.  If  the  Relator  has  an  Interest  iu 
the  Suit,  it  is  termed  an  Information  and  Bill*". 
The  Bill  is  usually  described,  as  consisting  of  nine 
parts,  lihe  Jirst  part  contains  the  Address  of  the 
Bill  to  the  Person  or  Persons,  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners,  holding  the 
Great  Seal.  If  the  Seal  be  in  the  King's  hands, 
or  if  the  Chancellor  is  Defendant,  the  Bill  must 
be  addressed  to  His  Majesty.  The  second  part 
consists  of  the  Names  of  the  Plaintiffs,  and  their 
descriptions.  The  third  is  called  the  Stating  part 
of  the  Bill,  and  contains  the  Plaintiff's  Case.  In 
the fourfh\)hce,  is  a  general  charge  o^confederac//. 
Thejifih  part  consists  of  allegations  of  the  De- 
fendant's   pretences,  and  charges  in  evidence   of 

•>  IMitford's  rieud.nss,7.  *  4  Bro.  C.  C.  aS„ 

Ml*. 'i  1,053'.^ 
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them.  In  the  sixth  part  of  the  Bill,  there  is  an 
averment  that  the  acts  complained  o^  i\ve  contrari/ 
to  Iiguift/,  and  that  a  Court  of  E(juity  alone  can 
afTord  relief.  The  seventh  part,  consists  of  a  prayer 
that  the  Parties  may  answer  the  i'remises. 

Tlie  prayer  of  the  7?t//V/' sought  by  the  Bill, 
forms  the  eij^hth  part.  In  the  ninth  part  is  a 
prayer  of  Process. 

Many  diflferent  kinds  of  Bills  have  been  already 
treated  of.  Those  Bills  which  become  neces- 
sary to  be  instituted  in  the  course  of  a  Suit,  to 
carry  into  effect  a  previous  Bill,  will  be  treated  of 
as  we  proceed,  and  according  as  they  arise  in  the 
progress  of  the  Suit.  These  are  usually  called 
••  Bills  not  original  ;'*  but  might,  perhaps,  with 
more  of  meaning,  be  termed,  SVco7tr/a»v/  Bills. 

The  Bill  must  be  signed  by  Counsel',  and  if  it 
appears  in  any  stage  of  the  Suit,  that  the  Bill  was 
not  so  signed,  it  will  be  ordered  to  be  taken  off  the 
file,  and  the  Plaintiff  to  pay  the  Costs  ". 

Pleadings  often  run  into  a  great  deal  of  unne- 
cessary verbiage  ",  and  Bills  are  seldom  comprised 
in  so  few  as  fifteen  sheets  ;  the  length  prescribed 
by  an  oy(\qy  oi Lord  Bacon.  Formerly,  the  Bill  con- 

'  The  framinp:  of  Bills  isthe  nion  nfsome   Senior    Connsel 

provinceof  tlif  Junior  Coiin.^el,  upon  the  fitntsss  of  the  Bill,  for 

It  is   of  vast  inn{)oitanre,  and  its   intended  purpose;  it  mfty 

requires  f,'reat   knowled}:(e  and  ultiinaiely  save  much  expenry 

judgment.  In  no  other  scietx  e  and  ilisappointment. 

js  so  much  expected  from  tlie  '"    I'renrh  v.    Dear,  5    Ve3. 

younfjer  members.     In  all  per-  547.  Dillon  v.  Francis,  1  Dick, 

plexed  and  dirficult  (juestions,  (i8. 

it  is  prudeut  to  have  the   op:-  "  I  Ve».  jnn.  450. 
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tained  very  little  more  than  the  statiiig  part,  with  a 
simple  prayer,  that  the  Defendant  might  answer 
the  matters  contained  in  it,  and  then  came  the 
prayer  for   relief. 

The  interrogating  part,  iiad  its  birth  before  the 
charging  part.  Lord  Kenyon^  in  the  Hills  he  drew, 
when  at  the  Bar,  never  put  in  the  c/t«ro-///n- part ; 
which  does  little  more  than  unfold  and  enlarge 
the  Statement  p.  If  there  is  nothing  in  the  prior 
part  of  tlie  Bill  to  warrant  an  Interrogatory,  the 
Defendant  is  not  compellable  to  answer  ifJ;  but 
under  a  general  charge,  as  of  the  fact  of  payment 
of  Money,  the  Plaintiff' may  interrogate  as  to  all 
the  circumstances  that  go  to  prove  or  disprove  the 
truth  ol  the  hct^^is  tohen^  where,  &c.  without  jwar- 
iicidar  charges';  but  he  cannot  interrogate  as  to 
a  distinct  subject,  as  to  which  there  is  no  allega- 
tion in  the  Bill^ 

But  though  the  Rule  is  that  j'ou  are  not  only 
to  question  in  the  interrogatory  part,  but  make 
charges  in  the  charging  part,  otherwise  no  excep- 
tion can  be  taken,  yet  if  the  Defendant,  though 
not  bound  to  answer,  has  done  so,  and  this  is  re- 
plied to,  it  is  effectively  put  in  issue  *. 

The  Plaintiff's  Equity  must  appear  in  the  sta- 
ting part  of  the  Bill  \ 


P  Partridge   v.  Haycraft,   11  and   Saunders,  4  Bro.    C.   C. 

Ves.  574,  5.  458.      and     Mucklestone      v. 

"  Mitford's  Pleadings,  44.  Browne,  G  Ves.  G2,  3. 

'  Faulder  v.  Stuart,  11  Ves.  '  Attorney  General  v.Whore- 

SOl,  2.  wood,  1  Ves.  538,  9. 

•Bullock    V.     Richardson,  "   Flint   v.    Fidd,    2  Anstr. 

11  Ves.  273;  and  see  Jerrard  543. 
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TliP  charge  oi confederacy  and  combination  of  tlie 
Y>ii\i  iiclciiit,  \\\i\\  others,  is  usual  in  Bills,  unless 
they  are  amicable  Bills  •;  but  seems  unnecessary, 
and  is  improper,  where  a  Peer  is  Defendant". 

Bills  always  state,  that  the  Party  is  remediless  hi/ 
ihc  Rules  of  the  Coduhoh  Law  ;  but  this  need  not 
be  true  in  every  instance:  in  those  cases,  for  in- 
stance, where  the  Common  Law  Courts  have 
assumed  a  Jurisdiction,  which  Courts  of  Equity 
alone,  had  before.  Por  a  great  while,  Courts  of 
Law  would  not  assist  a  Man,  who  could  not  make 
Vrofcrl;  but  as  the  J)cbt  existed,  though  the 
Party  could  not  comply  with  the  requisites  to 
support  an  Action,  a  Bill  in  Equity  might  be  fded, 
calling  upon  the  Party  either  to  admit  the  Bond, 
or  give  him  an  opportunity  of  proving  the  exe- 
cution and  the  loss,  and  a  Court  of  Equit}^  always 
interfered.  But  of  late.  Courts  of  Law  have  from 
the  hardship,  waived  that  Rule,  and  permitted  a 
]\Ian  to  declare  upon  a  lost  liond^;  but  Lord 
Thurlow  held,  this  new  doctrine,  would  not  take 
away  the  equitable  Jurisdiction '. 

Formerly,  it  appears  to  have  been  thought  suffi- 
cient if  the  Bill  contained  only  a  Prayer  for  ^ewcrr?/ 
Relief',  whi<'h  Mr.  Robbins,  an  eminent  Counsel, 
used  to  say,  was  the  best  prayer  next  to  the  Lord's 


'  Wvotfp  Piaf.  lU-    Ml,  'Touhnin  v.   Price,  5  Ves. 

•.Mitr.  IM.  40,42.  208. 

'  See  iinte,  1  vol.  p.  22.  etc.  "  Cook  v.  i\Iartyn,  2  Atk,  2. 
Hi^zd  un*l  Ihookmon,  3  T.  R.  I  luive  heard  tlie  late  Mr. 
Jt'»l.  Moyd     very    streiiuoubly    de- 

ftiid  tliis  poMtion. 
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Prayer"";  but  the  practice  now  is,  to  pray  parti- 
cular reliefs  though  if  the  particular  relief  prayed 
by  the  Bill  cannot  be  given  exactly  as  prayed, 
the  Court  will  assist  the  particular  Prayer,  under 
the  general  Prayer';  but  Relief  inconsistent  Avith 
the  specific  relief  prayed,  cannot  be  given,  under 
the  general  Prayer'';  unless  in  the  Case  ofaa 
Information  by  the  Attorney  General  suing  on 
behalf  of  a  Charity  %  or  where  a  Bill  is  filed  by  an 
Infant  ^,  who  may  have  a  Decree  upon  any  matter 
arising  upon  the  state  of  his  Case,  though  he  has 
not  particularly  insisted  upon  and  prayed  it  by  his 
Bill.  But  a  Bill  may  be  framed  with  two  different 
aspects,  so  that  if  in  one  view  of  the  Case,  the 
Relief  prayed  fails,  the  other  may  be  sustained  s. 

The  concluding  prayer  of  the  Bill  is  that  pro- 
cess may  issue,  requiring  the  Defendants  to  ap- 
pear to  and  answer  the  Bill;  and  if  an  Injunction, 
or  a  Writ  of  Ne  exeat  Regno  is  necessary,  or  if 
any  Defendant  has  privilege  of  Peerage,  or  is  a 
Lord  of  Parliament,  a  Prayer  for  that  purpose,  or 
for  a  Letter  missive,  before  the  prayer  of  Process, 
is  necessary;  and    incase  the  Attorney  General, 

*  See  1  Atk.  3.   and  3  Atk.     Smart,    1    Ves.   72.    Attorney 
132.  General  v.  Breeton,  2  Ves.  420. 

'   Beaumont     v.    BouUbee,  Attorney   General  v.  Scott,    1 

5  Ves.  495.  Yes.  4 lb.  and  see  what  is  said 

^    Lord     Walpole    v.     Lord  in    Attorney  General  v.    Jack- 

Orford,   3  Ves.    410;  and  see  son,  11  Ves.  307. 
Grimes  v.  French,  2  Atk.  141.         '    Stapiltoii  v.   Stapilton,    1 

*  Attorney  General  V.  Janes,  Atk.  0. 

1  Alk.  355.  Attorney  General         e    ^g    in    Muckleston    and 

V.  Whiteley,  11  Ves.  "247.  At-  Browne,  0  Ves.  52.  s-ee  Benuet 

torney    General    v.  Parker,     I  v.  Vude,  2  Atk.  325. 
Vts.  43.  Attorney  General  v. 
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as  an  officer  of  the  Crown,  is  a  Defendant,  instead 
of  praying  process,  against  him,  the  Bill  must  pray, 
that  he  may  answer  it,  upon  being  attended  with 
a  Copy. 

Suits  are  generally  prosecuted  and  defended 
by  Parties  in  their  own  names  only  ;  though  by 
leave  of  the  Court  it  may  be  done  by  others  ;  as 
by  Prochcin  Aniys,  where  a  Feme  covert  sues 
her  Husband,  in  respect  of  her  separate  Property ', 
or  he  is  exiled,  or  has  abjured  the  Realm;  or  by  a 
Guardian yOX  next  Friend^  in  the  case  of  Infants  ; 
or  by  Committees,  on  behalf  of  Z,?</m<ics  or  Ideots, 
An  Information  at  the  relation  of  a  Lunatic  is 
not  proper  ;  he  or  some  person  on  his  behalf  must 
be  a  pnrty  ''. 

The  Frocticln  Amy  need  not  be  a  Relation, 
but  must  be  a  person  of  substance,  because  liable 
to  costs  ^ 

So,  a  Suit  may  be  intituled  either  in  the  Party's 
own  right,  or  in  right  of  another,  or  in  both  their 
rights:  of  the  first  sort,  are  most  suits  in  Chan- 
cery ;  and  of  the  second  kind  are,  suits  by  Execu- 
tors, Administrators,  'J'rustees,  &c.  And  of  the 
last  sort,  are  suits  by  Baron  and  Feme,  for  Lands, 
&c.  in  right  of  the  Wife. 

A  Trustee  may  in  some  cases  bring  a  suit  in  his 
own    name  only'';  as   where   one  Trustee   seeks 


=■  Lndy  r.lllhniik  v.   Monto-         '  Anon.  1  Alk.570. 
Kfu,  5  Vfs.  7t-'J.  "  Toth.  '.So.  '2  Atk.  48. 

'■  AttoriH'V  (j'ciuTal  N.  1/Uck- 
iKill,  2  Atk.".*v28. 
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relief  against  a  Co-Trustee,  for  a  breach  ofTrust "; 
but,  ordinarily,  the  Cestui  que  Trust,  where  the  Bill 
is  for  an  Execution  of  the  Trust,  should  be  made 
a  Party  ^  On  a  Bill  filed  by  a  Cestui  que  Trust, 
the  Trustee  is  not  necessarily  a  Party  '';  but  in 
general,  it  seems,  they  are  made  Parties  °. 

Two  Plaintiffs  cannot  join  in  one  Bill,  where 
their'Interests  are  several  ;  and  a  Bill  containinsr 
things  of  distinct  natures,  brought  against  two  or 
more  Persons,  is  demurrable.  But  in  a  Bill  for 
Tithes,  several  Parishioners  may  be  made  Defen- 
dants to  the  Bill,  because  the  demand  against  them 
is  of  the  same  nature  ;  and  sometimes,  for  avoiding 
multiplicity  ofsuits,  and  to  bring  all  Parties  who 
may  be  affected  before  the  Court,  the  suit  is  by  or 
against  divers  Parties,  v;ho  have  separate  rights 
or  interests,  as  Devisees,  Creditors,  and  the  like. 

By  Motion,  of  course,  the  PlaintifFor  Defendant 
may  add  Parties  before  answer  :  and  on  cause 
shewn,  any  time  before  publication,  the  Court 
willsutFer  the  Plaintiff  to  add  Parties  to  his  Bill, 
and  without  costs  ;  if  there  be  no  plea,  &c-  So, 
after  publication  before  hearing,  and  after  a 
decree,  before  it  is  enrolled,  Parties  may  on  the 
petition  be  added. 

But  if  a  Defendant  be  added  after  publication, 
the  cause  as  to  such  Defendant  must  be  heard  on 
the  Bill  and  answer  only'. 

'Franco  v.    Franco,  3  Ves.         «  Kirk  v.  Clarke,  Piec,    Ok 

75.  275. 

■■  Hanne  v.  Stevens,  1  Vern.         "  1  Eq.   Abr.  72.  2  Bro.  C 

110.  Kirk  V.  Clarke,  Free.  Ch.  C.  2-25.  7  Ves.  3. 
275.    Adams    v.   St.   Ledger,         '  Jacob's  Ch.  Prac.  l-j9, 
1  Ball  and  Beattv,  184. 
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Parties  to  a  Bill. 
A  material  consideration  in  the  iVaming  of 
Hills,  is,  that  there  he  all  necessary  Parties.  If 
on  the  face  of  the  Bill  it  appears  that  there  are 
not  snfRcicnt  Parties,  a  demurrer  for  want  of  Par- 
lies will  lie  ;  bnt  where  it  does  not  appear  on  the 
face  of  the  Bill,  a  Plca^  of  want  of  Parties  may 
be  resorted  to,  or  an  objection  may  be  taken  at 
the  bearing''  of  the  cause  ;  bnt  in  such  case  the 
Bill  is  not  dismissed,  as  Sir  J.  Jekt/ll  thought  it 
>.hould'  ;  but  the  cause  will  be  ordered  to  stand 
over  upon  paying  the  costs  of  the  day'";  the 
usual  order  being  to  "  let  the  cause  stand  over, 
with  liberty  for  the  Plaintiff  to  amend  the  Bill  by 
adding  Parties "." 

An  objection  by  way  of  exception  to  the  Mas- 
ter's Report  for  want  of  Parties,  is  too  late  ;  the 
objection  ought  to  have  been  made  at  the  hearing". 

AVhere  it  appeared  on  an  appeal  from  a  decree 
at  the  Rolls,  that  Parties  were  wanting,  Lord 
Thurloio  ordered  the  cause  to  stand  over,  with 
liberty  to  the  Plaintiff  to  file  a  supplemental  Bill 
merely  to  add  Parties  •'. 

It  is  observable,  however,  that  if  a  Plaintiffon 
the  hearing  of  the  cause,  waives  the  relief  he  prays, 
against  a  person,  it  docs  away  the  objection  for 


^  Danvcnt  v.  Walton,  2  Atk.  Jones,  3  Atk.  1 10.  S.  C.  1  Dick. 

510.  Or^. 

'    Soe    Staflord    v.    Cily    of  "    Windsor    v.    Windsor,    1 

London,  1   W  Wms.    120.  bnt  Dick.  707. 

liis  decree  was  reversed  bj- Lord  'M^'akenian    v.    Duchess   of 

Kin^,  Jones  and  Jonos,  6  Atk.  Katland,  '.i  V>s.  234. 

110.  '•  Iloldswortli  Y.  Iloldsworth, 

"^  Anon.  2  Atk.  14.  Jones  v.  1  Dick.  709. 
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want  of  making  such  person  a  Party'';  and  if  he 
agrees  to  dismiss  his  Bill  as  against  a  person  un- 
necessarily made  a  Party,  it  docs  away  the  objec- 
tion on  account  of  such  unnecessary  Party,  and 
the  cause  may  proceed  against  other  Defendants  ^ 
Merely  naming  a  Party  in  a  r>ill  as  a  Defendant, 
does  not  make  him  a  Party,  unless  process  is  prayed 
against  him  ^ 

Though  the  cause  be  brought  on  to  a  hearing, 
even  then,  if  necessary,  the  Plaintiff  may  amend 
his  Bill,  and  add  a  Party  '. 

Even  where  the  cause  had  been  heard,  and  a 
decretal  order  made,  liberty  has  been  given,  not  to 
amend  for  want  of  Parties,  but  to  bring  a  sup- 
plemental Bill,  in  which  the  necessary  Parties 
mi2;ht  bebrouoht  forward";  but  a  Plaintiff  cannot 
put  off  a  cause  for  defect  of  Parties,  ivithout  con- 
sent, or  a  special  ground ;  as  that  he  was  not  aware 
of  the  existence  of  such  Parties'". 

The  general  Rule  as  to  Parties  is,  that  where 
a  Bill  is  brought/or  relief  (\t  is  otherwise  where 
?i  discover t/onlf/  is  sought '%)  all  Persons  materially 
interested  in  the  subject  of  the  suit,  however 
numerous,  ought  to  be  Parties  '';  in  order  to  pre- 
vent multiplicity  of  suits  y,  and  that  there  may  be 
a  coniDleat  decree  between  all  Parties  havino- 
material  Interests  ;  but  this  being  a  general  Rule, 

'^  Pawlet  V.  Bishop  of  Lori-  "^  Jones  v.  Jones,  3  Atk.  110. 

don,  2  Atk.  295.  "  Innes  and  Jackson,  16  Ves. 

'  Wicks  V.  jMarsliall,  a  Atk.  35(j. 

400.  *"  Sangosa  and    East   India 

'  Windsor    v.    Windsor,    2  Company,  2  Eq.  Abr.  170. 

Dick.  707.  "  Sec  on  the  subject  Knollys 

'East   India     Company    v.  v.  Alcock,  7  Ves.  5G3. 

7N>ave.  5  Ves.  185-.             '  ^  Sf?e2  Atk,  bl , 
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established   for  the  convoniiMit  aLlministratioii  ot 
Justice,  is  subject  to  some  exceptions,  introduced 
from  necessity,  or  with  a  vieM  to   practical   con- 
venience.    Thus,  where  Persons  interested,  are 
out  of  the  J  urisdiclioii  of  the  Court,  and  it  is  stated 
so  in  the  Bill,  and  proved',  it  is  not  necessary  to 
make  them  Parties.     And  thougii  in   these  Cases 
the  Court   cannot    compel    them  to  do  any  act, 
but  it  can  proceed  against  the  other  Parties  :  and 
if  the  disposition  of  the  property  is  in  the  powei: 
of  the   other  party,  the  Court  may   act  upon  it'\ 
Where  an  Executor  was  outlawed,  and  a   wit- 
ness proves  he  has  enquired  after,  and  could  not 
find  him,  it  is  not  necessary  to  make  him  a  Party^'. 
If  an  Executor  goes  out  of  the  Kingdom,  even 
to  Scotland,  it  seems,  that  by  virtue  of  the   Act% 
an  Administrator  may  be  appointed   to  become, 
and  be  made  a  Party  to  a  Bill  or  Bills  in   Equity, 
and  to  carry  the  decree  or  decrees  into  effect;  but 
if  the  Executor  returns  pending  the  Suit,  he  must 
be  made  a  party,  and  the  Administrator  (his  costs 
being  paid)    has    notliing    more  to  do  with   the 
Suit-^. 

So,  in  a  Suit  on  behalf  of  a  Charity,   for    the 
arrears  of  a  Rent-charge,  it  is  not  necessary  to 


'Travers  v.  Buckle3%  1  Ve3.  C.  C.  399.  but  see  Fdl   and 

385.  Cowsla«l  V.  Coley,  I  Verii.  Brown,  2  Bro.  C.  C.  277. 

140.    and    see    2    Vern.     .'{RO.  "    Heath   v.   Peicival,    1   R 

Derwentv.  White,  2  Atk.  510.  Wms.  084. 

Free.  Ch.  83.  ^  38  Geo.  3.  r.  87. 

"  Sn)ith   V.    Ilihernia   Com-  "^     Uain^iord     v.     Taynton, 

pany,    1    Sch.   and  Lelr.  240.  7  Ves.408;i'. 
^\  ifliams  v.  "NVbinyates,  2  Bio. 
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make    all  the  Terre-tenants  of  the  Land  out  of 
which  the  Rent  issues,  Parties  °. 

So,  where  the  Parties  are  very  numerous^  as  in 
the  several  cases  of  the  Water  Works  Company  ^, 
the  New  River  Company '',  Drury  Lane  Theatre^ 
and  the  other  Theatres  '  ;  the  Philanthropic  An- 
nuity Institution^,  and  others  of  the  kind  ', 
the  Court  has  permitted  a  few  to  sue  on  behalf 
of  themselves  and  the  others.  Where  a  Legal  B*^  dy 
acts  by  Committees,  it  is  enou2:h  to  consider  a 
Contract  as  made  with  those  who  think  proper  to 
undertake,  looking  to  the  body  for  which  they 
undertake,  for  indemnity  ;  and  Plaintiffs  at  Law 
cannot  be  nonsuited,  nor  can  they  defend  an  action 
against  them,  upon  that  ground  "". 

The  cases  of  Creditors  suing  on  behalf  of  them- 
selves and  others  ",  and  also  of  Persons  entitled 
to  prize  Money ",  or  part  of  the  Parishioners  filing 
a  Bill  for  themselves  and  the  other  Parishioners 
to  establish  a  Modus,  form  also,  from  necessity, 
exceptions  to  the  general  rule.  But  where  all  the 
Parties  to  a  vestry  order  were  not  made  Parties 
to  a  Bill,  for  the  payment  of  Money  allowed  by 
the  order,  the  Court  refused  to  make  a  decree  p. 

*  Attorney    General  v.  Wy-  ™  Cousins  v.  Smith,  13  Ve?;. 

burgh  and  others,  1  P.  Wms.  544;  and  see  CuUea  and  Duke 

59i>.  of  Queensbury,  1  Bro.  C.   C. 

f  See  Prec.  Ch.  502.  101. 

'  2  Vern.  420.  "  Leigh  v.    Thomas,  2  Vea. 

"  11  Ves.  429.  313. 

'  See  Moffat  against  Farqu-  °  Good  and  Blewett,  13  Ves. 

harson,  2  Bro.  C.  C.  338.  397.  and  see  Brown  and  Harris, 

"Ki  Ves.  921.  13  Ves.  397. 

See     Pearce    and     Piper,  p  Henchman  v.  Aver,  Hard, 

17  Ves.  p.    1 .  and  Lloyd  and  333.  Com.  Dig.  tit.  Ch.  E.  2. 
Loaring,  0  Ves.  779. 
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A  residuary  Legatee  filing  a  Bill,  must,  in  genC' 
ralj  bring  before  the  Court  all  persons  interested 
in  the  residue  ;  but  that  is  dispensed  with,  where 
it  is  not  important,  or  convenient,  that  thc}'  should 
be  before  the  Court 'i. 

It  is  also  established,  that  in  the  case  of  persons 
interested  in  Real  Estates,  it  is  sufficient  that  a 
Plaintiff  making  claims  relative  to  such  Estates, 
bring  before  the  Court  the  first  Tenant  in  Tail  in 
being,  and  if  there  be  no  Tenant  in  Tail  in  being, 
the  first  person,  entitled  to  the  Inheritance  ' .  But 
in  all  these  cases,  persons  interested,  but  not  made 
parties,  have  opportunities  given  them  during  the 
progress  of  the  suit,  of  supporting  their  interests  ; 
the  Court  being  always  open  to  them  as  to  ques- 
tions upon  the  management  of  the  suit,  applica- 
tions for  a  rehearing,  &c.  ^ 

It  is  a  Rule,  that  no  one'need  be  made  a  Party, 
against  whom,  if  brought  to  a  hearing,  the  Plaintiff 
can  have  no  decree  :  for  this  reason,  a  residuary 
Legatee  need  not  be  made  a  Party,  nor  a  Bank- 
rupt, in  a  suit  brought  against  Assignees  of  his 
Estate';  but  if  a  Bill  is  brought  for  the  discovery 

*•  See  Bradwln  against  liar-  burn  and  Thompson,  10  Ves. 

per,  Ambl.  075.  327.   Finch    v.    l-'inch,  2  Ves. 

'  Leonard    and     Sussex,    2  493. 

Vern.   527.    GifFurd    v.    Hort,  *    Cockburn   v.   Tliorapson, 

1  Seh.  and  I.efr.  408.  Fletcher  10  Ves.  327. 

V.  Tolhl,5  Ves.  10.  Lloyd  and  '  DeGolls  and    Ward,  tnen- 

Johnes,  9  Ves.    58.  Reynold-  tioned  in  note  I  to  3  P.  Wras. 

son    at^ainst    Perkins,    Ambl.  311. 
564.  S.  C.  1  Dick.  427.  Cock- 
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of  a    Bankrupt's   Estate,  the    Bankrupt   may  be 
made  a  Party". 

So,  also,  persons  ought  not  to  be  made  Parties, 
who  may  be  examined  as  witnesses,  and  against 
whom  no  relief  is  prayed  ;  and  such  unnecessary 
party  may  demur  or  plead,  as  the  case  requires  "" : 
the  exceptions  to  this  Rule  are  in  the  case  of 
Agents  to  a  Corporation ''',  and  of  Arbitrators  '^^ 
and  Attornies  who  have  fraudulently  prepared 
deeds,  sought  to  be  set  aside  y. 

In  general,  where  a  Bill  is  filed  for  equitable 
relief  as  to  a  Rent-charge,  all  the  Persons,  whose 
Estates  are  liable^  must  be  brought  before  the 
Court,  that  complete  Justice  may  be  done  ;  and 
the  question  tried  in  the  presence  of  all  who  are 
interested,  and  mav  have  claims  to  contribution 
among  them  *.  But  there  are  exceptions  to  this 
Rule;  as  where  it  is  impracticable,  or  so  inconve- 
nient as  to  be  almost  impracticable'';  and  there 
seems  a  difference,  where  the  Rent- charge  is 
claimed  by  a  Charity";  as  before  observed. 

If  a  Bill  be  filed  to  establish  the  Plaintiff^s  right 
to  demand  service  from  the  Individuals  of  a  large 

"  Sharpe  v.  Gamon,  2  Vein.  ^  Bennett  v.    Vade,  2  Atk. 

32.biitseelVes.and  Bea.  550.  328.  Stewart    v.    East     India 

*  Plumraer  v.  Mfty,   1  Ves.  Company,  2  Vern.  380.  1  Sch. 

426 ;  and  see  2  Bio.  C.  C.  252,  and  Lefr.  227. 

332.  2  Ves.  Jun.  454.  6  Ves.  *  Attornev  Genera!  v.  Jack- 

143.  and   7  Ves.  2S7.  son,  U  Ves.  3G7. 

'  Wych  V.  Meal,  3  P.  Wms.  "  lb.  and  see  Adair  v.  Nevv 

310.  Plummer  v.  May,  1  Ves.  River  Company,    1 1  Ve-,  429. 

420.  Le  Texier  v.  the  Margrav-  "  Attorney  General  v.  Jack- 

ine  of  Anspach,  15  Ves.  164.  son,  11  Ves.  3C5. 

"  Dummer  v.  Corporation  of 
Chippenham,  14  Ves.  152. 

fc   2 
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district,  to  his  Mill,  it  is  not  necessary  to  make  al! 
the  Inhabitants,  Parties,  that  being  impracti- 
cable''. 

To  a  B'\\\  by  the  Assignee  of  a  Judgment,  the 
Assignor  is  a  necessary  Party  ^ 

-A  Relator  who  has  some  Interest,  is  a  necessary 
Party  to  an  Information  ^;  but  he  need  not  be  the 
person  principally  interested  ^. 

If  a  voluntary  Society  be  entered  into,  with  an 
intention  to  provide,  by  a  weekly  subscription,  for 
such  of  the  inembers  as  should  become  necessi- 
tous, and  their  Widows,  it  is  in  the  nature  only  of 
2. private  Charify,  and  it  is  not  necessary  that  the 
Attorney  General  should  be  a  Party  ^. 

An  Administrator,  though  insolvent,  must  be 
made  a  Party  to  a  Bill  for  a  discovery  of  Assets  "  ; 
but  a  Bill  for  a  discovery  of  Real  Assets  may  be 
brought  against  an  Heir,  in  order  to  preserve  a 
debt,  without  making  an  Administrator  of  the 
personal  Estate  a  Party,  where  it  is  suggested  that 
the  representation  is  contesting  in  the  Ecclesias- 
tical Court  ^. 

Trustees,  Parties  to  a  Suit,  will  not  be  allowed 
to  change  the  Trustees  under  a  power  for  that 
purpose  without  the  Authority  of  the  Court': 
and  the  Court  will  restrain  them  upon  a  motion 
for  that  purpose. 


^  Adair  v.  New  River  Com-  ''  Anon.  3  Atk.  277. 

pany,  11  Ves.  4-14,5.  '  Ashurstv.  Eyre,  2  Atk.51. 

*  Cathcart  v.  Lewis,     1  Ves.  "  Plunket  v.  Penson,  2  Atk. 

jun.  4^13.  51. 

^  Mit.  PI.  90,91.  '   Earl      of     Sliaftsbury    v. 

«  Attorney  General  V,  Buck-  Arrowsmith,  7  Ves.  487. 

all,  2  Atk.  32  S. 
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If  A.  having  outlavved-B.,  brings  a  Bill  against  B. 
<ind  C.,a  Trustee  forJ5.  with  respect  to  an  Annuity, 
and  to  subject  the  same  to  the  Plaintiff's  debt, 
the  Attorney  General  ought  to  be  made  a  Party  ; 
and  the  Plaintiff  must  get  a  Lease  or  Grant  in  the 
Court  of  Exchequer  from  the  Crown™. 

Jfa  Bill  is  brought  to  establish  a  general Tkfo- 
dus  throusrh  a  whole  Parish,  all  the  Land  Owners 
must  be  either  Plaintiffs  or  Defendants  ;  but  if 
the  Plaintiff  sues  for  Tithes  in  kind,  the  Defendant 
may  insist  upon  such  Modus,  though  the  restof 
the  Parishioners  are  not  made  Parties". 

Though  a  Modus  be  laid  in  all  the  occupiers, 
yet  each  is  liable  for  the  whole,  so  that  suing  a 
part  of  the  occupiers,  is  sufficient".  Where  a  Rec- 
tor's or  an  Impropriator's  right  does  not  come  in 
question,  he  need  not  be  made  a  party  to  a  Bill 
brought  for  subtraction  of  Tythes  p. 

To  a  Bill  to  establish  a  Customary  Payment  in 
lieu  of  Tythes,  the  Ordinary  must  be  a  Party  i. 

If  there  be  a  Mortgage  by  a  Tenant  in  Fee,  who 
creates  a  Term  for  that  purpose,  it  is  not  neces- 
sary that,  on  a  Bill  of  Foreclosure,  the  personal 
representative  should  be  made  a  Party  ^ 

If  the  Heir  of  the  Mortgagee  brings  a  Bill  to 
foreclose,  the  Executor  of  the  Mortgagor  must  be 


"  Balch  V.    Wastall,   1    P.  *  Hardcastle    v.    Smithson, 

Wms.  445.  and  see  v.  3Atk.  247. 

Bromley,  2  F.  Wms.  269.  Par-  ^  Carte  v.  Ball,  3  Atk.  500. 

ker's  Rep.  268.  "  Gordon     v.      Simkinson, 

"  Rudge  and    Hopkins,    2  9  Ves.  509. 

Eq.  Abr.  170.  '  Bradshaw  v.  Outram,  13 

Ves.  234. 
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made  a  Pnrty  ';  and  if  the  Ileir  of  the  Mortgagor, 
brings  a  JJiil  to  redeem,  the  Executor  or  Adminis- 
trator of  the  Mortgagee  must  be  made  a  Party'. 
Tiie  Heir  need  not  be  a  Party  to  a  Bill  by  a  De- 
visee, to  redeem". 

A  second  Mortgagee  who  brings  a  Bill  to  re- 
deem a  prior  Mortgage,  must  make  the  Heir  of 
the  Mortgagor  a  Party  ;  and  that,  though  the  se- 
cond Mortgage  is  only  of  part  of  the  Estate  com- 
prised in  the  first,  and  under  a  different  Title'' ; 
but  it  is  not  necessary  to  make  his  personal  re- 
presentative a  Party  ". 

On  a  Bill  for  E'oreclosure,  brought  against  the 
Heir  of  the  Mortgagor,  it  is  not  necessary  to  make 
the  Executor  a  Party  ^.  The  usual  Practice  is,  to 
make  all  Incumbrancers,  jjreviom  to  the  iiWng  of 
the  Bill  \  a  Party.  In  one  case,  a  Bill  of  Fore- 
closure was  ordered  to  stand  over,  to  make  a 
Judgment  Creditor,  (who  was  the  o«//^  Incum- 
brancer not  before  the  Court,)  a  Party  ;  but  the 
Court  would  not,  from  a  feeling  of  the  inconve- 
nience that  might  ensue,  lay  down  generally,  that 
c// Incumbrancers  must  be  Parties\  Incumbran- 
cers subsequent  to  the  filing  of  a  Bill  for  a  Foreclo- 
sure, are  not  necessary   Parties;  for  according  to 


•  2  Eq.  Abr.  77.   Clerkson  *   Fell     aj^ainst   Browne,    2 

V.  Bowyer,  2  Vern.   GO.  Bro.  C.  C.  279. 

'  2  Fieem.  52.  "  Duncombe  against  Ilans- 

"  Lewis  V.    Nangle,  2  Ves.  leV)  mentioned  in  note  A  to  3 

43!.  P.'  VVms.  333. 

"  Talk    V.     Lord     Clinton,  ^  Bishop   of  Wlncliester   r. 

12  Ves.  48.    Fell    v.    Browne,  Payne,  11  Ves.  108. 

2  Bro.  C.  C.  27G.    Woodcock  '  Vid.  Bishop    ofWinches- 

V.    Ivlay,     Lord     Nottingham,  tor  v.  Beavor,  3  Ves.  314.  See 

MS.  noticed,  12  Ves.  59.'  Talk  v.  Clinton,   12  Ves.  58. 
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the  doctrine  oi Lis  Pendens^  an  alienation,  pending 
a  Suit  is  void*. 

Where  a  Mortgagee,  who  has  a  plain  redeem- 
able Interest,  makes  several  Conveyances  upon 
Trust,  in  order  to  intangle  the  affair,  and  render  it 
difficult  for  a  Mortgagor  or  his  Representative  to 
redeem,  it  is  not  necessary  that  the  Plaintift' 
should  trace  out  all  the  Persons  who  have  an  In- 
terest in  &uch  Trust,  to  make  them  Parties.  But 
where  the  Redemption  depends  upon  equitable 
circumstances,  and  the  Plaintiff  is  not  in  the  com- 
mon case  of  Redemptions,  and  where  the  Mortga- 
gee in  fee  has  made  an  absolute  conveyance  with 
several  Limitations  and  Remainders  over,  the 
decree  cannot  be  complete,  without  bringing,  at 
least,  the  first  Tenant  in  Tail,  before  the  Court  ^. 

If  the  Mortgagees  had  acquired  their  Title  dur- 
ing an  abatement  of  the  Suit,  there  would  be  great 
difficulty,  though  in  such  case  Lord  Notlingham 
seems  to  have  thought,  the  decree  would  be  bind- 
ing'- 

If  there  have  been  several  mesne  Assignments 

of  a  Mortgage,  all  those  Assignees  are  not  necessary 
Parties,  (unless  the  Mortgagor  was  a  party  to  them, 
or  declared  what  was  due,) but  only  the  last  Assig- 
nee''. An  under-Mortgagee,  bringing  a  Bill  to  fore- 
close, must  make  the  original  Mortgagee  a  Party  ^ 
By  the  39  and  40  Geo.  III.    c    S6,  Courts  of 

"  Walker     v.     Smallwood,  ^  Bishop   of    Winchester  v. 

Ambl.  07(3.  Gaskil  v.   Durdin,  Payne,   1 1  Ves.   200. 

1  Ball  and  Beatty,lG7.   Moore  "  See  Chambers  v.  Goldwin, 

V.  iViacnamara,  ib.  187,8.  9  Ves.   208.   Hill    v.    Adams, 

"  Yates  V.  Hambly,  2  Atk.  2  Atk.  a9. 

237,8.  "  Hobart     v.    Abbot,    2    P. 

Wms.042. 
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Equity  were  authorised  to  order  the  Bank,  the 
J:Mst  India,  or  South  Sea  Companies  to  transfer 
Stock,  or  pay  Dividends  to  Parties  in  a  Suit,  and 
may  issue  an  Injunction  to  prevent  such  transfer 
or  payment  without  the  Bank,  &c.  being  made  a 
party  ;  but  this  salutary  Act,  it  has  been  held, 
does  not  preclude  the  Plaintiff,  from  making 
these  Companies,  Parties,  if  advisable'. 

On  a  Bill  against  an  Executor  for  an  Account, 
it  is  not  necessary  to  make  the  AUorney  General 
a  Party,  in  respect  of  a  Legacy  given  to  a  Cha- 
rity ^ 

Where  some  of  the  undertakers  under  the 
Stat.  4  Anne,  c.  14,  in  regard  to  Briefs,  are  dead  ; 
in  a  Bill  for  an  Account,  their  Representatives 
need  not  be  brought  before  the  Court,  for  they 
are  each  answerable,  the  one  for  the  other  s. 

In  a  Bill  by  Creditors  or  Legatees,  it  is  not 
necessary  to  make  residuary  Legatees  Parties ''. 

Creditors  of  a  Testator,  or  Intestate,  need  not, 
or  rather,  cannot ',  make  any  body  but  the  per- 
sonal Representative,  a  Party.  But  in  a  case  of 
Insolvency  '',  or  where  there  are  any  persons  who 
have  possessed  the  Estate,  or  any  Debtors  of  the 
deceased,  who  deny  they  have  any  such  Assets, 
or  apply  them  improperly';  or   where  there  is  any 

'  Temple  v.  Bank  of  Eng-  '  Vid.    Alsager  v.    Rowley, 

land,  (J  Ves.  770.  C  Ves.  748. 

'  Chitty  V.    i'arker,  4  Bro.  ■*  lb.    and   see   Utterson   v. 

C.  C.  38.  Mair,  2  Ves.  jun.  95.  and  S.  C. 

«   Kxparte    Angel,   2   Atk.  4  Bro.  C.  C.  270. 

162.  S.C  Barn.  42;3.  '  Simpson      v.      Vaughau, 

"Anon.  1  Vern.2()I.  Lawson  2  Atk.  33. 
ap,aini<t  Barker,    1    Bro.  C.  C. 
303. 
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collusion  between  iheju  and  the  Representative,  they 
may  in  Equity,  th-.ugh  not  at  Law,  follow  the 
Assets,  make  them  Parties,  and  demand  an  ac- 
count '". 

If  a  Bill  be  filed  by  a  Specialft/  Creditor  a^a'mst 
the  Heir,  the  Executor  must  be  a  Party". 

If  a  Bill  be  filed  by  a  Creditor  by  Bond,  against 
a  Devisee  of  the  Creditor's  real  Estate",  or  against 
an  Assignee  oiihe  j3evisee,  the  Devisor's  Heir 
must  be  made  a  Party  i\ 

If  a  Bill  be  filed  by  the  Assignee  of  a  Bond,  the 
Representative  of  the  original  Obligee  must  be  a 
Party  i. 

It  is  said  to  be  a  Rule  in  Equity,  that  where 
two  or  more,  are  liable  to  a  demand,  one  alone  can- 
not be  proceeded  against,  but  all  the  persons  lia- 
ble, must  be  brought  before  the  Court'.  On  this 
subject,  Lord  Hardwicke  says  %  "  the  general  rule 
of  the  Court,  to  be  sure,  is,  where  a  debt  is  joint 
and  several,  the  Plaintiff  must  bring  each  of  the 
Debtors  before  the  Court,  because  they  are  in- 
titled  to  the  assistance  of  each  other  in  taking  the 
Account :  Another  reason  is,  that  the  debtors  are 
intitled  to  a  Contribution,  where  one  pays  more 
than  his  share  of  the   debt  :     A  further  reason  is 

"  Newland     v.    Champion,  ^  Ray   v.    Fenwick,   3  Bro. 

1  Ves.  105.  and  see    Donm  v.  25.  and"  see  Cathcart  v.  Lewis, 

Simpson,  4  Ves.  605.  1  Ves.jun.  464. 

"Knight    against    Knight,  ^  Jackson  v.  Rawlins,  2  Vern. 

3  P.  Wras.    331.    Madox    v.  95  . 

Jackson,  3  Atk.   40(5.  '  Madox  v.  Jackson,  3  Atk. 

"  Gawler    v.    Wude,  1    P.  406.  and  see   Anon.  2  Frecni* 

VVms.  99.  127. 

P  Warren  v.  Stawell,2  Atk. 
125. 
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I 

it"  tliorc  are  different  Funds,  as  where  thedebt  is 
by  Specialty,  and  he  might  at  Law  sue  either  the 
Heir  or  Executor  for  satisfaction,  he  must  make 
both  J*arti'js,  as  he  may  come  in  the  last  place 
upon  the  real  Assets  ^  But  there  are  exceptions 
to  this  ;  and  the  exception  out  of  the  first  Rule  is, 
that  if  some  of  the  Obligors  are  only  Sureties,  there 
it  no  pretence  for  the  principal  in  the  Bond  to 
say,  that  the  Creditor  ought  to  bring  the  Surety 
before  the  Court,  unless  he  had  paid  the  debt. 
The  exception  out  of  the  second  rule  is,  that  if 
there  are  no  Personal  Assets  at  all,  and  this  fact 
appear  plainly  in  the  Cause,  there  is  no  occasion 
to  bring  the  Representative  of  that  co-obligor 
before  the  Court"." 

In  a  Case,  however,  before  Lord  TImrlow, 
where  a  Bill  was  filed  by  a  Bond  Creditor  for  an 
Account  of  the  Assets  of  the  Testator,  and  to  be 
paid  his  Bond,  in  which  one  Cobh  was  surety 
with  the  Testator,  he  held  it  to  be  necessary  that 
Cobb  should  be  made  a  Party  %  in  opposition  to 
what  is  said  by  Lord  Hardwicke  as  to  Sureties ; 
and  observed,  "  that  if  you  sue  on  a  joint  and 
several  Bond,  I  have  always  understood  it  was 
necessary  to  bring  all  before  the  Court  to  prevent 
Circuity;  but  if  the  Bill  states,  and  the  Defendant 


'  See  also  as  to  this,  Galston  the  deceased   Obligor  may  be 

V.  Hancock,  2  Atk.  43C.  sued  in  Equity  for    the  debt, 

"  lu  Collins  V.  Ciriflith,2P.  without  making  the  surviving 

Wms.  31;i,  itvvas  held   that  if  Obligor  a  I'arty.  Sed  qu. 

two    Obligors    in   a    Bond  Ije  "  Angusteiu      v.    Clark,   2 

bound  jointly    and    severally,  Dick,  TU^. 
Slid  one  dies,  the  Executors  of 
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admits  the  co-obligor  to  be  msolvent^  the  objec- 
tion seems  to  me  to  be  removed"^/' 

Lord  King  appears  to  have  agreed  with  Lord 
Hardwicke,  and  expressly  held'',  that  in  the  Case 
of  a  joint  and  separate  Bond,  the  Obligee  might 
proceed  in  Equity  for  an  Account  against  any  one 
of  the  Obligors  named  in  the  Bond,  and  seemed 
to  have  thought,  that  it  was  one  of  the  greatest 
advantages  of  a  Bond  of  that  description. 

On  a  Bill  for  an  account  of  fees,  to  establish 
a  right,  all  persons  must  be  before  the  Court, 
who  have  any  pretence  to  a  right ;  for  they  will 
be  bound  by  a  decree;  it  is  otherwise  as  to  a 
judgment  at  Law,  which  will  not  bind  the  right 
of  a  third  person. 

Though  the  person  is  come  of  age,  during 
whose  infancy,  the  Will  appointed  an  Executor, 
durante  minore  cBtate^  yet  such  Executor,  if  he  has 
not  collected  in  the  whole  Estate,  must  be 
brought  before  the  Court  y. 

One  Joint-Tenant  cannot  be  made  a  Defendant 
without  the  other  \ 

Upon  a  Bill  for  a  specific  performance  of  a 
Covenant  by  A.  for  the  benefit  ofB.,  A.  must  be 
a  Party  to  the  Suit  *. 

Those  only  are  to  be  considered  as  Parties, 
against  whom  process  is  prayed  •*. 

"  lb.  and  see  Cockburne  v.  *  Finch,  82. 

Thompson,  16  Ves.  326.  "  Cooke  v.    Cooke,  2  Vern. 

•^  Collins  V.    Griffith,  2  P.  36. 

Wms.  p.  313.  "  Windsor   v.    Windsor,   2 

y  Glassv.Oxenham,  2  Atk.  Dick,  707. 
121. 
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A  Decree  always  guards  against  the  rights  of 
Persons,  not  Parties  to  the  Suit,  for  it  gives  re- 
lief on  the  Terms,  that  such  Persons  be  not  pre- 
judiced \ 

LETTER   MISSIVE     AND  SUliPCENA. 

When  a  Bill  is  filed,  the  next  process  is  a  Sub- 
pccna^  unless  the  defendant  is  a  Peer,  or  Peeress, 
or  Bishop  ;  who  are  entitled  to  a  Letter  Missive. 

The  right  of  Peers  to  a  Letter  Missive  is  very 
ancient  \  They  have  a  right  also  to  a  copy  of 
the  Bill,  though  this  is  often  voluntarily  waived. 
It  is  a  Privilege  oi  Peerage,  not  of  Parliament ;  and 
extends  equally  to  Englisli  and  Scotch  Peers  ^; 
and  since  the  Union,  Irish  Peers,  (with  the  ex- 
ception of  those  who  are  Members  of  the  House 
of  Commons)  are  entitled  to  the  Letter  Missive'', 
An  Injunction  or  other  process  not  so  accompa- 
nied, will  be  inetfectual*'. 

The  Letter  Missive  is  obtained,  by  a  petition  to 
the  Chancellor,  after  the  Bill  is  filed,  and  it  is 
served  on  the  defendant,  with  an  office  copy  of 
the  Bill,  signed  by  the  Six  Clerk;  and  if  he  refuses, 
upon  such  service,  to  appear  to  the  Bill,  he  is  then 
served  with  a  Subpoena'. 

It  is  not  the  practice  now,  as  formerly,  to  take 
out  a  Subpoena  before  the  Bill   is   filed  ^ 

^  Shine  v.    Gough,    1    Ball  8  Ves.  601.   1  Ves.  and  Bea. 

and  Beattv  447.  419. 

»  Lord  Milsin^ton  v.  Earl  of  "  1  Ves.  and  Bea.  419. 

Portmore,    1    Ves.    and    Bea.  '        Newland's      Harrisen's 

421.  Pract.  101. 

"  lb.  '  Leman  v.  Newnbam,  1  Ves. 

Robinson  V,  Lord  Ro  keby,  54. 
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By  the  4  and  5  Ann,  c.  16.  it  is  provided,  that 
no  Siihpcena  ox  othe^i  process  for  appearance  shall 
issue  till  after  the  Bill  is  filed,  and  a  certificate 
thereof  brought  to  the  Subpoena  Office,  except 
incases  of  Bills  for  an  Injunction  to  stay  waste, 
or  to  stay  Suits  at  Law  commenced.  And  if  in 
these  excepted  cases,  the  Bill  is  not  filed  by  the 
return  of  the  Subpoena,  the  defendant  need  not 
appear,  or  may  appear,  and  obtain  his  Costs  ^. 

By  an  order  of  Lord  Clarendon^  all  Bills 
are  to  be  dated  the  same  day  they  are  brought 
into  the  Six  Clerks'  Office*'.  As  many  Subpoenas 
may  be  obtained,  as  may  be  necessary  ;  but  only 
three  Defendants  can  be  inserted  in  one  Sub- 
poena :  a  Man  and  his  Wife  are  considered 
only  as  one  defendant. 

Where  there  is  only  one  Defendant,  the  body 
of  the  Subpoena  is  left  with  him';  but  where 
there  are  several,  the  Labels  are  left  with  the  first 
Defendants  served,  shewing  them  the  body  only, 
and  with  the  last  Defendant,  the  body  itself  is 
leff^. 

If  the  defendant  appears,  it  cures  irregularities 
in  the  Service  of  the  Subpoena;  unless  it  be  just 
before  the  long  vacation,  and  the  defendant  chose 
rather  to  appear  than  be  liable  to  an  attachment, 
in  which  case  he  is  still  at  liberty  to  insist  upon 
not  being  served  at  all,  or  irregularly  served  '. 

Service  at  any   period   of  the   Return-day   of 

8  Turn,  and  Ven.  Ch.  Prac,  '  Anon.  3  Atk.  567.  De  TiU 
65.  Ion  V.  Sidney,  1  Anstr.  79. 

^  Ord.  Chan.  93.  'Anon.  3  Atk.  567. 

Mb. 
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the  Subpoena,  before  twelve  o'clock  at  night,  is 
deemed  good  service  "*. 

The  service  of  a  Suhpcvna  upon  the  Mother 
or  Father-in-law  of  an  Infant,  has,  on  a  motion 
for  that  purpose,  been  allowed";  as  where  the 
Mother  secreted  Infants,  parties  to  the  Suit". 

It  has  been  holden,  that  leaving  a  Subpoena 
to  appear  and  answer  at  the  Lodgings  of  a  Defen- 
dant, who  had  left  them  twelve  Months  pre- 
vious, is  not  good  service,  though  an  order  be 
obtained  for  that  purpose »". 

Where  defendants  are  beyond  the  Jurisdiction 
of  the  Court,  service  of  the  Subpoena  on  their 
Clerk  in  Court,  will  not  be  allowed  to  be  deem- 
ed good  Service,  though  they  have  by  that  Clerk 
in  Court,  filed  a  Bill  relative  to  the  same  sub- 
jects 

Service  of  a  Subpoena  upon  a  Defendant,  while 
ahroad\  or  in  Scotland^  is  good  service. 

Though  a  defendant  residing  out  of  the  Juris- 
diction has  given  a  power  of  Attorney  to  A.  to 
act  for  him  in  the  management  of  his  affairs,  the 
Court  refused  to  allow  substitution  of  the  Sub- 
poena to  appear  and  answer  on  A.  ^ 


""  Turn,    and    Ven.   Pract.  '  Scott    against  Hough,  4 

68.  Bro.C.  C.21:j. 

°  Thomson  v.  Jones,  8  Ves.  '  Bourke  v.  Lo-^d  Macdonald, 

141.  Baker  v.  Holmes,  1  Dick.  2  Dick.  587. 

18,  77.  •  Smith  v.  Hibernian   Mine 

"  Smith  V.  Marshall,  2  Atk.  Company,     1   Sch.    and   Lefr. 

70.  238.  overruling  Carter  and  De 

P  Parker   y.    Blackburn,    2  lirune,    1  Dick.  39.    Hales  v* 

Vern.  369.  Sutton,  1  Dick.  20. 

'^    Bond    against   Duke     of 
Newcastle,  3  Bro.  C.  C.  380. 
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In  several  cases  the  Court  has,  upon  an  affi- 
davit of  the  merits  of  the  Suit,  suhstituted  ser- 
vice, where  the  Party  goes  out  of  the  way,  and 
there  is  a  person  whom  he  has  named  in  Court  a3 
his  agent,  and  whom  the  Court  can  look  on 
as  such  ;  as  in  the  case  of  an  Injunction  Bill,  the 
Attorney  at  Law  is  an  agent,  constituted  b}^  the 
person  making  the  demand,  for  the  purpose  of 
prosecuting  that  demand  at  Law,  and  the  Suit 
in  Equity  is  a  defence  to  that  demand,  therefore 
service  upon  him  has  been  held  good  service";  but 
the  Court  Avill  not  order  such  Attorney  to  put  in 
an  answer  without  Oath''. 

A  Subpoena  sent  under  cover,  to  the  Person  to 
whom  the  Defendant  had  directed  his  Letters  to 
be  sent,  has  been  held  good  service'". 

If  the  Defendant  be  a  close  Prisoner,  service  of 
the  body  of  the  Writ  on  the  Turnkey,  seems  suf- 
ficient ;  but  if  the  Prisoner  be  within  the  Rules 
of  the  Prison,  an  order  for  such  service  seems  ne- 
cessary ;  but  in  both  cases,  personal  service,  if 
feasible,  is  to  be  preferred ;  but  no  process  can 
be  served  upon  a  prisoner  committed  at  the  Suit 
of  the  Crown,   without  leave''. 

If  a  Defendant  against  whom  an  amended  Bill 
is  filed,  but  upon  whom  no  Subpoena  has  been 
served,  has  appeared  upon  two  motions,  and  lives 


"  1  Sch.   and  Lefroy,    239.  Bro.  24.   French  v.   Roe,    13 

Delaney    against     Wallis,      3  Ves,  593. 

Bro.  C.    C.   12.    Anderson    v.  "  Anon.  1  P.  Wms.  523. 

Lewi5,'.3  Bro.  C.  C.    429.  Ste-  "^  5  Ves.  157. 

phens   V.    Cini,    4  Ves.  359.  "  Turn,  and  Ven.   Prac.  70. 

overruling  Burke  v.  Vicars,  3  Prac.  Rco^.  403. 
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abroad,  out  of  the  Jurisdiction,  and  refuses  to  an- 
suor,  tiie  court  will  order,  that  service  of  the  Sub- 
poMia  to  answer  the  amended  bill  upon  tlie  Clerk 
in  Court  or  the  Solicitor,  be  deemed  good 
service^  . 

If  on  the  service  of  the  Subpoena,  contemptu- 
ous words  are  spoken  of  it,  the  offender,  upon 
motion,  supported  by  the  affidavit  of  two  per- 
sons, will  be  committed  without  further  exami- 
nation; and  a  single  affidavit  is  sufficient  to  grant 
an  attachment,  upon  which  he  may  be  examined. 
If,  on  such  examination,  the  misdemeanor  is  con- 
fessed, he  will  be  committed;  but  if  denied,  he 
will  be  discharged,  but  without  costs,  in  respect 
of  the  Oath  made  against   him\ 

If  the  person  serving  the  subpoena,  is  beaten  or 
abused,  the  Offender  will,  on  Affidavit  of  the  fact, 
by  more  than  one  Witness,  be  committed.  But 
though  contemptuous  words  are  spoken  of  a  Sub- 
poena, and  the  person  serving  it  severely  beaten, 
yet  if  the  facts  are  proved  by  the  Oath  of  a  single 
person  only,  the  Court  will  not,  in  the  first  in- 
stance, order  the  offender  to  stand  committed, 
but  make  an  order  upon  him  to  shew  cause  why 
he  should  not  stand  committed  '. 

Whenever  a  person  is  called  upon  to  answer  for 
a  contempt,  the  Court  exercises  its  sound  discrc' 
tion  on  the  Subject^',  and  considers,  whether  the 
party  acted  under  a  mistake^  or  contuniacioudif 
towards  the  Court ^ 


y  Gildcnichi  v.    Charnock,  "  Ball  v.  Coutts,  1  Ves.  and 

6  Ves.  170.  Beanies,  p.  297. 

•  Newl.  Harr.  107.  '  Page,  Ex  parte,  17  Ves.  61. 
'  Anon.  3  Atk.'il9. 
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Appearance. 

When  the  Bill  is  filed,  and  process  served,  the 
Defendant  must  appear. 

A  Party  may  vviihout  having  a  Subpoena 
served  upon  him,  appear  voltmtaril//  to  a  Bill'*, 
and  refer  it  for  impertinence  %  or  plead  and  an- 
swer; and  does  not  lose  his  Costs,  by  such  vo- 
luntary  appearance  ^ 

If  the  Defendant  lives  within  twenty  miles  of 
London,  the  Suit  is  termed  a  Town  cause,  and 
he  has  lour  days  to  appear  in,  after  the  return  of 
the  Subpoena,  unless  it  was  served  at  least  a  day 
before  the  return,  and  then  he  must  appear  at  the 
return  day,  or  the  day  after  ;  but  if  the  defendant 
lives  beyond  twenty  miles,  it  is  termed  a  conn" 
try  cause,  and  he  has  eight  days  after  the  return 
to  appear,  unless  he  is  served  with  the  Sub- 
poena, at  least  eight  days  before  the  return,  in 
which  case,  he  has  only  till  one  day  after  the  re- 
turn to  appear^. 

The    appearance    is   entered    by    the    Clerk  in 
Court,  employed  by  the  Defendant's  Solicitor. 
'    Where  a  Brll  is    brought  against  an  Infant,  he 

^  Traversv.  Buckley,  1  Ves.  cause,    that  if  the  service  be 

386.    S.  P.  Anon.  Ml.  on  the  return  day,  or  a  day  or 

'     Fell    at^ainst     ^Master    of  two  before,  he  iiag   four  days 

Christ's  College,    2  Bio.  C.  C,  after  the  servic- to  :ii>j,ea>-  in; 

279.  and  that  in  a  country  cause,  if 

^  Bowhee  v.   Grills,    1  Dick,  served  four    or    five  days   be- 

38.  tore  the  return,    he  has   only 

^  See   Newland's    Harrison,  four  or  five  days  after  the  re* 

108.  In  Turner  and  Yen.  1  vol.  turn  to  appear, 
p.   72.    it    is  said,  in  u    town 

VOL.    II-  M. 
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must,  il  in  Town,  appear  in  Court,  and  liavc  ft 
Guardian  assigned  him;  if  he  resides  in  the  coun- 
try, he  must  sue  out  a  Commission  to  assign  a 
Guardian ''. 

If  there  bo  a  general  Letter  of  Attorney,  to 
one,  to  apj)ear  to  and  dcl'oiid  vSuits,  the  Court 
\\ould  order  sueli  Attorney  to  appear  for  the 
Principal,  and  that  service  on  him  should  he 
deemed  good  service'. 

If  the  Defendant  neglects  to  appear,  it  is  con- 
sidered as  a  Cojilcmpt  of  the  Court,  and  an  attacli- 
mciit  will  be  issued,  upon  an  affidavit  "^  of  service 
of  the  Subpcrnn  ;  and  if??mt  es7  ??mt;?/«.v  is  returned 
bv  the  Sheritr,  an  alfacfnutiit  iri/h  jnoclconalions 
may  be  issued  ;  and  if  this  is  also  returned  non 
inventus,  a  CounuissioiL  of  RchcU'wn  for  the  De- 
fendant's apprehension,  may  be  obtained  ;  and  if 
upon  this  Commission,  he  is  returned  non  hi' 
xentus,  7\  Serjeant  at  Arms  may  be  moved  for;  and 
if  he  certifies  that  the  Defendant  cannot  l>e  taken, 
a  motion  may  be  made  on  his  certificate,  for  an 
order  for  a  Seqncstrafion,  directed  to  certain  Com- 
missioners, to  sequester  the  Defendant's  i)ersonal 
Estate,  and  tlie  Rents  and  Profits  of  his  real  Ks- 
tate,  until  answer  and  further  order '. 

No  Process  in  respect  of  a  C'outcmpt  can  be*: 
obtained  by  a  Tlaintilf,  suing  in  forma  Pauper i^y 
until  it  is  si^'iied   bv  the  Six  Clerk,  w  ho  acts  lor 

O  ^ 

'^  Nf.vl.  liar.  p.  1 1-2.  '  ^cc  Bromhend  v.  Smith,  i* 

•  Anon.     1    P.    Vuiis.   hl^.     \  o'^.  :357.  Ord.  Ch.  <J.>. 
Knlviulorp  nnd     Tl.oiiilon^    'i^  '  >>t-vvl.  liar.  1 IC), 
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the  Pauper,  and  who  is  himself  answerahle,  if  any 
needless  or  vexatious  use  is  made  of  the  Pro- 
cess*", 

An  attachment  for  non-appearance,  cinn-'t,  it 
seems,  be  taken  out  before  the  Bill  is  eiitiM'ed 
in  the  Bill  Book,  though  filed  in  the  Six  Clerk's 
Office\ 

The  writ  of  Attachment  must  be  made  return- 
able in  Term,  and  there  must  he Jifleen  days  be- 
tween the  teste  and  return  of  the  different  Writs 
anterior  to  a  Sequestration,  or  to  taking  a  Bill  pi'o 
confesso,  unless  the  defendant  lives  within  ten 
miles  of  Loudon,  in  which  case  an  order  may 
be  obtained,  on  Motion  or  Petition,  to  make  the 
several  processes  of  contempt,  returnable   imme- 

When  a  cepi  Corpus  is  once  returned,  there  is 
an  End  of  all  manner  of  Process  (for  no  Procla- 
mation or  Commission  of  Rebellion  goes  after 
that ;)  and  in  such  case  the  Plaintiff  should  move, 
that  the  Defendant  may  enter  his  appearance  and 
be  examined  within  four  days,  or  stand  commit- 
ted i\ 

Sequestrations  are  now  a  common  Process,  and 
have  been  said,  to  be  first  introduced  in  Lord 
Bacorts  time'';  but  it  rather  seems,  they  were  first 


»  Ord.  Chan.  125.  "  Sic  Av^.  Earl  of  Kildare  v. 

"   l.etiian    v.     Newnham,     1  Sir  M.    Eu-tave.    I  Vern.  421. 

Ves.  5.'J.  As  to  the  origin  of ''Viiuestra- 

"  Newl.Harr.  117.  tion,  see  Hyde  v.  Feiit.  1  Ch. 

P  See  note  of  Reporter    in  Ca.  91. 
Frederick   v.   David,  1   Vern. 
344. 

M   2 
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adoptcfl   ill    the   time  of    his  Predecessor,   'Ldril 
Coventri/.'  jS'orth^  in    his  entertaining  Life  of  his 
Kilition,  the  Lord  Keeper  Guildford.,  says,    that 
"*'  Sfq/icslrafioiift   were  not  heard  of  till  the  Lord 
Coventry  s  time,  when    Sir  John  Read  lay  in  the 
Fleet  [\\\i\\  .fi?  10,000  in  an  iron  Cash  Chest  in  hi^ 
Chamber)  for  disobedience  of  a  decree,  and  would 
not  submit  and   pay  the  Duty.     This    being-  re- 
presented to    the  Lord   Keeper,  as  a  great    con- 
tempt and  affront  upon  the  Court,  he  authorized 
men  to  c^o  and  break  up   his   iron  Cliest,  and  pay 
the  Duty  and   Costs,  and  leave  tiie    rest  to    him, 
and  discharge   his   commitment.     From  thence,** 
says  Norili,  "  cdn\c  ifcqiiestratious,  which  now  arc 
so  established  as  to  run  of  course,  after  all  other 
Process  tails,  and  is  but  in  nature  yf  a  gTand  dis- 
tress, the  best  Process  at  a  Common  Law,  after  a 
Summons   such    as  a  Subpana  is.     What  need," 
continues   he,    '•  ail  that  grievance  and    delay  of 
the  intervening  Process'?'* 

Sequestrations  arc,  either,  upon  Mesne  Process, 
or  after  a  Decree.  We  sliall  oidy  consider  here 
Sequestrations  upon   Islesnc  Process. 

Sequestrators  on  Mesne  Proce!-.s  are  account- 
able for  the  Profits,  and  can  retain  only  so  far  as 
to  satisfy  for  tlie  con  tempt  \ 

A  Sequestration  aflects  the  personal  Estate, 
and  the  Rents  and  Profits  of  the  real  Estate,  but 
not    the  Land',  and   it  binds  from    the  time  of 

'  Nnilli's  Life  of  Lord  Keep-  '  Hyde  v.  Grecnbill,  1  Dick. 
ey  GiiiMlcml,  p.  T?.  107- 

'  (jii)*(.iu   V,    J^iLviii;^^to;i,     1 
Vfrn.  'M7. 
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awarding  tbe  Commission,  and  not  merely  from 
the  Execution  of  it"  . 

Under  a  Sequestration  in  respect  of  a  Contempt 
for  want  of  appearance,  the  Sequestrators  may 
take  possession  of  the  party's  personal  Property, 
and  keep  him  out  of  possession,  but  no  sale  can 
take  place'',  uidess  perhaps  to  pay  the  Expen- 
ces '";  for  this  process  is  onl}^  to  form  the  foun- 
dation of  taking  the  Bill  pro  confcsso.  After  a 
Decree,  it  may  be  sold  '^. 

Perishable  Coinmodilics,  however,  or  Rents, 
paid  in  kind,  the  natural  produce  of  a  Farm,  taken 
under  a  Sequestration,  will,  on  motion,  be  order- 
ed to  be  sold,  but  there  should  be  notice  of  the 
Motion  •^'. 

There  is  no  instance  of  an  order  to  sell,  under  a 
Sequestration,  a  subject  which  passes  by  Title,  and 
wothy  Deliver y,iov  in  such  Case,  no  Title  can  be 
made^  Though  Estates  cannot,  for  thisreas.pn, 
be  sold,  yet  the  Court  will  direct  the  applica- 
tion of  the  Rents  and  Pro/its'',  and  the  Arrears 
thereof,  and  the  Dividends  of  Money  in  the 
Bank\ 

Where,  after  a  Sequestration  on  Mesne  ProcesSj 
and  notice  of  the  same  to  the  party's  Banker,  the 


"  Burdett  v.  Rockley,  IVern.  208.    See  contra   Wilcocks  v, 

158.  Wilcocks,  AmbL  421. 

"^^    Hiiles    against    Shafto,  3  '  Shuw    v.     \\riy;ht,   3   Ves. 

Bro.  C.  C.  72.  22.  Sutton  v.  Stone,   1    Dick. 

"  Halev  aoainst  Shaftoc,    1  107. 

Ves.  J un.  80.'  S,  C.  2  Dick .  7 1 1 .  »  lb. 

"    Crawley   against    Clarke,  "  Hamlin  v.    l.te,  ai.d  Faw- 

8  Bro.  C.  C.  372.  cet   v.    FothergUl,  cit.  4  Yes, 

^  Mitchel  V.  Draper,  9  Ves.  747.  Ar^^. 
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Monies  in  such  Bunker's  hands,  were  paid  to  tlie 
j),iitv,  it  has  hi.en  questioned,  whether  by  such 
payment  they  render  themselves  liable  tor  the 
amount'. 

If  doors  are  locked,  and  admittance  refused  to 
Se<]uestr;it  rs,  the  Court  will  order  a  fVril  of  As- 
Shtrmre  to  put  the  Sequestrators  in  Possession''. 

It  a  D"K'n>.  mt,  \<'c\y\w^  privilec^'e  of  Parliament^ 
tieojlects  lopui  in  an  appearance,  the  Court,  on  a 
return  ol  Fi-'cess  of  Sequestration,  may  appoint 
a  Clt-rk  in  Court  to  enter  an  appearance  for  him^ 

On  a  Bill  against  \.\\e  Marquis  of  Dunegall,  and 
others,  the  Ma  qus  did  not  appear,  and  process 
bf  Sequestration  was  issued;  and  it  was  held  that 
the  Plaintifls,  having  used  all  means  to  bring  all 
parties  before  the  Court,  were  entitled  to  set  down 
the  Cause,  for  the  purpose  of  having  a  decree 
against  the  Co-defendants^. 

When  a  party  is  taken  upon  any  of  Hit  se  Pro- 
cesses, he  must  pay  the  Costs,  and  either  give  his 
Bond  with  Sureties  for  his  appearance,  or  enter 
his  appearance  with  the  Register,  and  after  an 
attachment  with  proclamations  returned,  no  Com- 
mission to  answer  can  be  returned,  nor  any  Plea 
or  Demurrer  admitted  but  upon  a  special  order 
for  that  purpose^. 

When  the  Defendant  is  taken  upon  an  attach- 

«  Simmonds  v.  Lord  Kin-  '  See  45  Geo.  3.  c.  124. 
n;iir(l,  4  Vcs.  747.  Read  v.  Philips,   Ki  Ves.  4:J6. 

**  See  Re^-ister's  Statenient  •  Downes  v.  Tliomas,  7  Vfs. 
of  the  Practicr,  2  Dick.  (iOo.  200.  and  see  Phillips  v.  Dnke 
aud  the  Custs  there  cittd.  of  Buckingham,  1  Vern.  2J7, 

K  New!.  liar.  120. 
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ment,  or  the  succeeding  Process,  and  continues 
to  refuse  to  enter  his  appearance,  a  Yvrit  of 
Habeas  Corpus  may,  on  ?\]otion,  or  a  Petition, 
be  obtained,  directed  to  the  person  in  whose 
custody  he  is,  to  bring  the  Prisoner  before  the 
Chancellor,  to  shew  cause  why  he  refuses  ;  if  no 
return  is  made  to  the  first  \rrit,  an  alias^  and 
afterwards  a  pluries  may  be  obtained''. 

If  a  Defendant  is  taken  upon  an  attachment, 
for  want  of  an  appearance,  and  the  Sheriflf  re- 
turns cepi  Corpus,  but  by  reason  of  the  Defen- 
dant's weak  state  of  Health,  extreme  infirmity, 
and  the  peril  of  her  Life,  he  did  not  remove  her, 
a   Messenger    will  be  ordered'. 

An  Infant  PiaintiiF,  a  Ward  of  the  Court,  hav- 
ing married,  proceedings  were  staid  till  the  Hus- 
band had  appeared  to  a  Bill  of  Revivor''. 

If  there  be  two  Defendants,  and  one  of  them 
does  not  appear,  and  the  whole  line  of  pi^occss 
runs  against  him,  it  is  equal  to  the  proceeding 
to  outlawry  at  common  Law,  and  proceedings 
may  be  had  against  the  other  Defendant'. 

If  the  Attorney  General  does  not  appear  to  a 
Bill,  an  application  cannot  be  made  for  an  Order 
to  direct  him  to  appear.  If  he  will  not  appear, 
it  must  be  considered  as  nil  clidt'". 


'^  Newl.  liar.  124.  '   Vunlrion     v.      South    Sea 

'  Miles  V.    Lingham,  7  Ves.  Comiranv,  1  Ves.  395. 

230.  ■"  Barclay  v.  Kussel,  2  Ves. 

"  Brxmimell  v.  3I'rhersoD,  720. 

7  Ves.  237. 
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Formorly,  by  the  King's  Demise,  oil  process  of 
Cont  inj)!  not  executed,  was  deterniined,  so  that 
tlu  jjurty  was  obliged  to  begin  again  at  an  attach- 
ment; but  where  any  I'rocess  was  executed, 
and  a  ccpi  Corpus  returned,  the  Process  stood 
good";  and  now,  by  the  Statute,  all  Process  re- 
mains unatiectt'd. 

The  Defendant  being  a  prisoner  in  York  Gaol, 
and  the  demand  so  trifling,  it  would  not 
bear  the  expcncc  of  removing  liim  by  Habeas 
Corpus  CO  the  Fleets  it  was  moved  to  save  the 
cxpencc,  that  for  want  of  appearance,  the  Bill 
might  l)e  taken  pro  Confes^o ;  but  the  Court  re- 
fused to  do  it  in  that"  summary  way". 

Where  a  Corporation  ai"e  Defendants,  and  they 
refuse  to  appear,  no  attachment  is  issued,  but  a 
Distringas,  and  if  necessary,  nn  alias  or  pluries  dis' 
Iringas,  and  afterwards,  a  sequestration''. 

By  the  5  Geo.  Q.  c.  ^25.  Where  persons  do  not 
enter  an  appearance  within  the  usual  time  after  a 
Siihpcen  a  issues,  and  is  justly  suspected  to  abscond, 
to  avoid  the  process,  the  Court,  out  of  which 
such  process  issues,  is  authorised  to  fix  a  da}*- 
for  his  appearance  to  be  inserted  in  the  London 
Gazette,  and  published  on  the  Lord's  ]3uy  in  the 
parish  Church  of  the  Defendant;  and  a  Copy  of 
the  order  of  the  Court  is  to  be  posted  up  at  some 
public  place,  at  the  Royal  Exchange,  in  London; 
and  on  the  Defendant's  not  appearing  in  the  time 
limited  by  the  Court,  the  Court   may    order  the 

"   Anon.  1  Vcrn.  3C0.  •>  New).  Ilarr.   M9,  150. 

*  Anon,  a  Alk.  (300. 
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Plaintiff's  Bill  to  be  taken  pro  confcsso,  bis  Ef- 
fects or  Estates  to  be  sequestered,  and  the  Plain- 
titi's  Demand  to  be  satisfied  out  of  the  Estate  or 
Effects  so  sequestered.  There  was  a  doubt 
whether  this  Act  extended  to  Bills  of  Review, 
but  it  is  settled  that  it  does*J. 

If  the  Minister  of  the  Parish  prevents  an  order 
for  the  Defendant's  appearance  being  published 
pursuant  to  this  Act,  he  is  indictable  for  a  con- 
tempt \ 

The  eighth  Section  of  the  Act  requires  an  Af- 
fidavit that  the  Defendant  had  been  in  the  Kinjr- 
dom  within  two  years  before  the  subpoena  issued  ; 
but  where  a  person  had  been  abroad  upwards  of 
two  Years,  and  had  been  outlawed,  a  motion  was 
allowed  upon  the  Equity  of  the  Statute,  that  the 
Defendant  should  appear  to  the  Subpoena  within 
a  limited  time,  upon  an  affidavit  that  the  De- 
fendant continued  abroad  to  avoid  Process \ 

An  order  has  been  made  under  this  Act  for  the 
Defendant  to  appear,  notwithstanding  a  Subpcena 
had  been  served*,  and  an  Attachment  issued  ;  the 
party  absconding  to  avoid  the  Attachment". 

In  a  case  where  an  order  had  been  obtained 
pursuant  to  the  Act,  but  the  Parish  Church  being 
under  repair,  it  could  not  be  published  in  the 
Church   as    directed  by  the   Act,    another   mo- 


"  Anon.  3  A tk.  090.  '  Mawer   v.  Mawer,  1   Bro. 

'  Buiton   V.  Matlou,  2  Atk.  C,  ('.  888,  9. 

U4.  "  Goddard  v.   Pritchard,  2 

"  Anon.  2  Ves.  Jun.  188.  Dick.  CG2. 
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tion  was  made  and  allowed,  to  fix  another  day  for 
the  appearance  of  the  defendant''. 

The  srivicc  of  an  order  oi Sequestration  Nisi, 
upon  tlie  Clerk  in  Court  is  good  ""'j  if  the  Plain- 
tiff has  tried  in  vain  to  serve  it  personally^;  but 
the  absolute  order  requires  personal  service*'. 

Sequestration  only  goes  where  a  party  is  in  the 
Custody  of  the  "Warden  of  the  Fleet :  being  in  the 
King's  J5e?^c'A,  or  the  Custody  of  the  Sheriff',  will 
not  do  ;  but  the  Party  must  first,  by  Habeas  Cor- 
mis,  be  committed  to  the  Fleet. 

If  a  Defendant  is  a  Prisoner  in  the  King* s  Bencli 
Prison  under  a  criminal  Prosecution,  he  may  be 
brought  up  by  Habeas  Corpus,  and  turned  over 
to  the  Prison  of  the  Fleet,  pro  forma,  (to  ground 
an  order  for  a  Sequestration)  and  from  thence 
carried  back  to  the  King's  Bench,  with  his  cause, 
and  immediately  a  Sequestration  moved  for  and 
obtained  \ 

Motions  after  Bills  filed  and  before  Answer. 

Before  we  proceed  to  the  consideration  of  par* 
ticular  motions,  it  may  be  proper  to  make  some 
observations  on  motions  in  generah 

Motions  are  made  in  all  stages  of  a  suit,  and 
are  cither  special,  oi',  ol^  course.  A  Special  Mo- 
tion, is  made   in  Court,  ore  lenus^  after  two  days 


^  KnowI«s  V.  Pronui,  1  \c^.  ^  -3  Anstr.  047. 

;ind    Ik-amos,  :K)-').   Wilkiusun  '  Markliam   v.  Wilkinson,  2 

and  Cohtr,  1  Dick.  74.  Anstr.  071).  Kinsey  v.  Yiiidlcy, 

"  ti  Anstr.  (i47.  1  Dirk.  2G5. 

"  Marquis  of  Lotliianv.  Gar-  *   Bowts  v.   Stratliraore,  2 

fo,lb,  OVts.  irj.  D'ltk.TU. 
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ptevsons  notice  in  writing,  to  the  opposite  party, 
or  his  Clerk  in  Court,  of  the  Motion,  and  may  be 
opposed,  if  there  he  a  sufficient  ground  of  opposi- 
tion. A  Motion  of  course,  is  made  in  Court,  but 
without  any  previous  notice,  and  cannot  be  op* 
posed. 

The  objects  of  Motions  of  course  niay  in  gene- 
ral be  obtained  upon  a  petition. 

If  a  special  Motion  is  intended  to  be  made  on 
a  Thursday^  a  notice  must  be  given  on  the  pre- 
ceding Tuesdaij.  One  clear  day  must  intervene 
between  the  da}^  on  which  the  notice  is  giverl 
and  the  Motion  is  made.  Siindcrj  is  not,  for  this 
purpose,  accounted  as  a  day.  A  notice,  there- 
fore, of  a  Motion  given  on  Saturday,  is  not  a  suffi- 
cient notice  for  a  Motion  on  Monday,  but  would 
be  good  for  Tuesday  '^. 

Notices  of  JMotions,  on  behalf  of  a  Party  suing 
in  fo7^md  pauperis,  must  be  signed  by  the  Clerk  in 
Court  ^ 

Motions  may  be  classed  under  three  heads. 
1.  Those  made  upon  the  filing  of  a  Bill,  and  before 
an  Answer.  2.  Those  made  after  an  Answerand 
before  a  Decree.  3.  Those  made  subsequent  to 
a  Decree.  We  shall  here  treat  of  Motions  made 
after  Bill  filed   and  before  Answer. 

A  Special  Motion  may  after  a  Bill  filed,  be  made 
by  the  P/rti??//^' for  various  purposes.  Those  the 
most  frequently  made,  are.  I.  For  an  Injunction. 
^.  A  Writ  of  Ke  exeat  Regno.     3.  A  Guardian. 

*  Maxwell  v.  Phillips,  G  Ves.         "  Gardiner  v. 17  Ves. 

14(J.  S87, 
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A,  A  Receiver.  6.  Amcndmtnt  of  the  Bill.  6.  That 
the  Bill  villi/  he  laktii  Pro  Confcsso.  7.  That 
Witnesses  muif  be  examined  de  bene  esse.  S.  For 
j)aijment  of  Monty  inio  Court.  <).  For  leave  (o  pro- 
secutc  as  a  Fanjnr.  On  tlic  part  of  a  Deiondant,  a 
ISldlion  ot'  course  may  be  inadr,  1.  For  time  to 
answtr.     *?.  For  a  Commission  (o  lake  an   Answer. 

3.  To  refer    the    Hill  for  Scandal  or  Impertinence. 

4.  That  D(fenda?it,  a  Married  Woman,  mat/  defend 
a  Sinl  st.juirattlij.  A  Defendant  may  also  make  a 
Special  Motion.  5.  For  a  reference  to  the  Master 
on  Bills  of  Foreclosure,  Specific  Performance,  6fc. 
6.  For  a  Reference  to  cncpure  uhether  livo  Suits  are 
for  the  same  matter.  7-  That  FJtfendant  may  have 
a  Month's  time  to  ansiter  after  paymenl  of  the  Costs 
by  the  Plaintiff  of  a  previous  Suit.  J.  For  an  order 
to  defend  in  forma  pauperis.  8.  Thai  Plaintifjf 
%im)f  give  Security  for  Costs,  9-  For  leave  to  amend 
n  Plea.  10.  To  stay  Proceedings  on  original 
Bill,  till  Cross  Bill  answered.  II.  For  a  Re^ 
ferencc  to  the  Master  to  see  if  a  Bill  filed  on 
behalf  of  an  Infant  is  for  his  bencjil,  10.  For  et 
Guardian  to  put  in  Answer, 

1.  Motion  for  an  Injunction. 

The  Principles  of  the  Court  as  to  Injunctions, 
have  been  fully  considered,  in  the  preceding 
volume  *=. 

In  general  if  the  Bill  does  not  pray  an  Injunc- 
tion,  the    PlaintilF    cannot    move    for  the    same 

I  1  Vol.  p.  103.  etc. 
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under  the  prayer  for  general  relief*^;  but  if  after  a 
Decree  for  an  Recount,  under  a  Bill  for  Foreclo- 
sure, the  iNIortgagor  attempts  to  cut  Timber,  the 
Courjt.vvill  enjoin  him,  though  there  is  no  prayer 
for  that  purpose;  and  whereupon  the  contested 
construction  of  a  Will,  a  Party  was  declared  to  be 
Tenant  for  Life,  he  was,  on  Motion,  restrained  by 
Injunction,  from  cutting  Timber*". 

The  first  and  last  days  of  Term,  and  every 
Thursday  in  Term,  are  days  set  apart  for  the  hear- 
ing of  Motions  ;  but  Motions  of  course,  or  such 
as  will  not  take  an}''  great  length  of  time  in  the 
argument,  are  permitted  to  be  made  every  day  in 
term,  at  the  rising  of  the  Court.  The  Seal  days 
appointed  before  and  after  every  term,  are  likewise 
days  set  apart  for  Motions  ;  but  on  Cause  or  Peti- 
tion days,  or  other  days  after  term,  Motions  are 
not  permitted  to  be  made  at  the  rising  of  the 
Court,  as  on  days  for  causes  in  Term  ;  but  the 
Court  will,  sometimes,  iu  pressing  cases,  give 
leave  to  move  and  appoint  a  day  ^ 

Though  the  next  day  after  the  last  day  of  the 
Term  be  not,  in  strictness,  pgrt  of  the  Term,  and 
therefore  no  Motion  can  then  be  made  on  tlie 
Pelttj  i?ao- side  ;  yet  as  to  other  purposes  it  is  part 
of  the  Term,  and  notices  given  of  Motions  the 
last  day  of  the  term,  may  be  moved  at  the  Rolls 
the  day  after  ^. 

A  Motion,  the  day  after  the  Term,  to  dismiss  a 

.  ^  See   Savory  against  Dyer,  ^  Turn,  and  Yen.  Prac,  2  vol. 

Ambl.  70.  C83 

^  ^\  right  V.  Atkyns.  1  Yes.  .  •  Anon.  1  P.  Wms  522. 
aud  Ecaincs^  p.  (314. 
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Bill  for  want  of  Prosecution,  on  ;i  certificnte  that 
tlierc^  liadbecn  no  prosecution  within  three  terms, 
of  Nvhicli  the  last  term  was  one,  was  denied''. 

Tliough  the  seal  last  three  days  it  is  consider* 
cd  as  a  continuance  of  the  first  day  *. 

An  Injunction,  as  before  observed,  will  in  press- 
ing cases,  be  granted  upon  Petition  and  /l/fidaiiC 
before  the  Bill  filed.  It  is  often  done  in  vacation  ; 
but  on  such  Petition,  an  Injunction  only  can  bo 
ordered,  for  the  Chancellor  cannot  order  any  thing 
to  he  done  by  the  Defendant  upon  the  Petition  '', 

It  seems  questionable,  whether  an  Injunction 
can  be  obtained  upon  Petition  at  the  Rolls'. 

In  cases  where  irreparable  mischief  may  bo 
done  in  cases  of  Waste'",  or  in  a  plain  case  of 
nuisance",  an  Injunction  will  immediately  be 
granted. 

The  Court  will  not  upon  Motion  make  an 
Orderwhich  will  decide  the  merits  of  the  cause"; 
not  even  by  consent  f". 

If  a  Motion  be  made  and  granted  on  ^  faUe 
!iug;geslion ,  it  will,  on  application,  be  discharged 
for  irregularity,  with  forty  shillings  costs  t. 

Where  notice  of  a  Motion  is  necessary,  every 
thing  the  party  moves  for  should  be  expressed, 
for  the    Court   will    not,  in  general,  extend   the 

''  Anon.  1  P.  Wilis.  b'12.  ■"  1    Ves.  47G.  3  Hro.  C.  C. 

'  lb.  370. 

'*  Mayor  of  London   v.  BoU,  "  AttornfyGetlcial  v.  Dough- 

.'iVes.   130.    anil   se.>    Nichols  tv,  2  Vi-^.  453. 

arid  Kciirsley,    2   Dirk.    045.  '  °  3  Cro.  C.  C.  300. 

<.'l)ambeihiin      and    Dninmer,  ^  Like  v.  Berestbid,  2   Bro. 

2  Dick.  045.    and  Temple    v.  300. 

Hank  of  England,  0  Ves.  771.  "   Ilardini^'  v.    Cox,  3  Atk. 

'  fiariicke  v.  reursun,10  Vcs.  &&^3, 
452. 
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order,  beyond  what  is  comprehended  in  the  no- 
tice'. 

If  a  notice  of  Motion  be  three  times  given,  and 
not  moved,  the  costs  must  be  paid,  before  the 
Motion  on  a  fourth  notice  can  be  made. 

AW  Affidavits  upon  which  Motions  are  founded, 
ousfht  to  be  filed  so  lons^  before  the  Motion,  as 
that  the  other  party  may  have  time  to  take  a 
Copy ';  but  it  is  no  objection  to  a  Motion  that 
the  Affidavit  was  only  filed  the  day  before,  if  it  is 
an  Affidavit  that  cannot  be  answered  ;  as,  that  the 
Plaintifl'  cannot  go  to  Trial  with  safety  till  the 
Answer  comes  in'. 

Whoever  produces  an  Aflidavit  of  a  Person,  to 
contradict  a  former  one  made  by  such  person, 
should  produce  him  in  Court,  a  personal  exami^ 
nation  being  required ". 

Affidavits  may  be  referred  for  Impertinence  ". 

Affidavits  in  a  cause  or  in  Bankruptcy,  will 
be  ordered  to  be  taken  off  the  File,  \f  irrelevant 
and  scandalous ;  and  Costs  will  be  given  as  be- 
tween zVttorney  and  Client.  And  this  will  be 
ordered,  if  necessary,  by  the  Court  itself,  with- 
out any  special  application  for  that  purpose '\ 

Where  there  has  been  an  infringement  of  Co/jj/- 
JRigJtt,OT  where  the  proprietors  of  new  Inventions, 
Tinder  Letters  Patent,  file  a  Bill  for  an  Injunction 
to  stay  other  persons  from  doing  any  thing  of  the 
same  kind,   the  Court  will  grant  an  Injunction, 

'  2  Turn,  and  Ven.  683.  who  "  Exparte  Lord,  2  Ves.  2C. 

cite  Pi  act.  Re^.  287.  "  Phillips  v.  Phillips,  3  Atk. 

'  Newl..  Harr.    400.  Turn,  391. 

and  Yen.  2  vol.  546.  ''  Simpson  Ejrparte,  15  Yes. 

'  Jones  V.  — — — ,  9  Yes.  40,  477. 
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on  the   filinc,^  of  tlic  Bill,  and  before   the  answer 
comes  in,  on  utlklavit  and  ecrtificate". 

So,  in  cases  of  quieting:  possession,  before  the 
bearing,  to  a  party,  who  has  had  the  same  three 
Years;  on  a  Bill  brought  upon  a  forcibh^  entry,  an 
Injunction  it  seems  will  be  granted  fiil  uiif^wu; 
on  a  Bill  filed,  and  aHidavits.  A\'hcre  an  insolvent 
Executor  is  getting  in  the  Assets  before  probate, 
the  Court  will  restrain,  and  direct  the  iNloney 
to  be  paid  into  the  Bank,  till  answer  and  further 
order''. 

So,  if  a  nofc  be  obtained  at  play  %  or  be  given 
for  procuring  a  Marriage,  an  order  may  be  obtained 
on  Bill  filedj  and  affidavit  to  restrain  the  party  from 
assigning  or  indorsing  it  over''.  In  other  pressing 
cases,  an  Injunction  has,  in  like  manner,  been 
granted ". 

To  obtain  an  Injunction  in  cases  of  Waste,  it 
must  appear  to  be  a  case  of  irreparable  Mischief 
to 'ci  person,  who  swears  to  his  Title.  Information 
and  Belief  ?i^  to  Ut\e  \v']\\  not  do  "^r  there  must  be 
positive  evidence  of  actual  Title*^.  It  is  not  suffi- 
cient to  swear  you  are  credihlij  it  formed,  the  De- 
fendant intends  to  commit  Waste,  but  it  must  be 
proved,  either,  that  he  had  laid  the  axe  to  the  root ; 

•  Lowthcrv.  Hamper,  OAtk.  ''•  Smitli   v.  Ayk«ell,  3  Atk. 

49n.    l^itrick    V.    Harrison,    Jj  5GH,    Pafrirk     v.   Harrison,    3 

Pro.  C.  C.  ;37(i.  l3ro.  C.  C,  ;37G. 

"  See  Patrick  v.    Harrison,  «  Seer)  Vt-s.  1-20. 

3  Bro.  C.  C.  370.  and  «ee  Cut-  '   Davis  v.  leo,  (5  Ves.  787. 

lett   V.   Smith,    mentioned    in  ^\'llitlt■v      v.    Wlullev,    1  Brow 

Newl.  Har.  043.  C.  C.  07. 

•^ V.    Blaekwood,    3  «  l|,. 

Anstr.  801.  aii<l  tlie  <a>es  there 
cited,  3  Bro.  C.  C.  370. 
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or  some  persan  must  swear  he  threatened  to  do 
it\ 

If  an  Injunction  Bill  be  filed  and  full  answers 
put  in,  the  Injunction  will  not  be  granted  on  an 
am€7ided  WiU,  and  affidavit,  if  no  new  fact  which 
the  Plaintiff  did  not  know  when  the  original  Bill 
was  filed  is  brought  forward,  particularly,  where 
the  Defendant  is  abroad'. 

An  Injunction  is  never  granted  on  a  Bill  and 
Affidavit,  to  stay  proceedings  at  Law,  nor  till  the 
Defendant  prays  a  dedimus,  or  is  in  contempt^-, 
Hor  can  an  Injunction  to  stay  trial  be  had  in  the 
first  instance.  The  common  Injunction  is  first 
obtained,  and  then  a  motion  may  be  made  to  ex- 
tend it,  to  stay  Trial'. 

An  Injunction  will  not  be  extended  to  stay 
Trial  at  Law,  for  want  of  an  answer,  unless  it  is 
supported  by  an  affidavit,  in  which  the  Plaintiff 
Estates  his  Belief,  that  the  answer  will  give  a  dis- 
covery, material  to  his  Defence  at  Law'";  but  it 
is  not  necessary  that  the  affidavit  should  be  par- 
ticular as  to  the  discovery  expected".  Upon  a 
proper  affidavit,  the  trial  will  be  staid  till  ansvv'er, 
thou2,h  the  Defendant  be  resident  in  the  East 
Indies  °. 

In  those  cases  where  an  Injunction  is  obtained 


"  ITanay  v.  I\I'Entire,  11  Ves.  "'  Appleyard  and  Seton,  IG 

55.  And   see  Hanson  v.    Gar-  Ves.  22;3.   Hartley   v.  Hobson, 

diner,  7  Ves.  SOf).  2  Dick.   728. 

*  Norris  v.  Kennedy,  1 1  Ves.  °  Fairar   v.  Lewis,     2  Dick. 

505.  729. 

"   Anon.  2  Freem.  fi.  "  Rivet  v.  Bndiam,  mtntion- 

1   3  Bro.  C.  C.    87.   10  Ves.  ed  ^ewl.  Har.  540. 
450. 
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merely  upon  an  affidavit  and  eertificate  of  tlie 
filing  of  the  iiill,  without  any  Suhpana  served, 
the  JMaintiffis  considered  as  having  waived  his 
right  to  an  answer,  and  it  is  competent  to  the 
Defendant  to  apply  to  the  Court  to  dissolve  the 
Injunction  upon  the  Merits,  disclosed  hy  ike  aj- 
Jidavit  ^ 

Injunctions,  unless  issued  upon  a  special  ap- 
plication,  after  a  Bill  filed  and  affidavits,  can  only 
l>e  obtained  upon  the  Defendant's  answer,  or  upon 
an  order  for  lime  to  answer,  or  an  attachment 
sealed,  for  want  of  an  answer^. 

But  an  Injunction  upon  an  attachment  or  a  de- 
dimus,  or  upon  the  Defendant's  praying  time^ 
though  it  stays  proceedings  at  Law,  does  not  stay 
proceedings  in  the  Spiritual  Court :  for  that  pur- 
pose, a  special  motion  is  necessary  ;  and  it  has 
been  doubted,  whether  the  same  rule  does  not 
hold  with  regard  to  proceedings  in  the  Court  of 
Admiralty  ". 

Where  a  Dedimus  is  prayed,  the  Plaintiff  may 
move  for  the  common  Injunction;  and  if  the 
Motion  is  made  before  a  declaration,  the  Injunc- 
tion stays  every  thing:  i^  after  a  Declaration,  the 
Injunction  stays  ex(^cution  only,  and  not  trial. 
When  a  Motion  is  made  to  stay  Execution,  the 
PlaintifT  cannot,  at  the  same  seal,  move  for  a 
special  Injunction  tostay  trials 

P    Attorney  General    v.  Ni-  ^  Anon.  1   P.  Wms.  301.  S. 

chol,  IC.  V*^s."3IO.  P.  1  Dick.  p.  223. 

'  V'ul.  Cousins  V,    Smith,  13  *"  Garlick     v.     Pearson,     10 

Vrs.  l(if>,7.3  Atk.  4<)().  2  Yes.  "N'es.  450.  Ste  aUo   Wright  v. 

J21,  4D:j.   a  Anst.  645.  Ijiainc,  3  Bro.  €.  C.  87. 
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In  the  Court  of  Exchequer,  an  Injunction  stays 
all  further  proceedings,  whatever  state  the  cause 
may  be  in. 

The  Court  \\\\\  not,  before  answer,  restrain 
proceedings  on  a  Judgment '',  unless  it  be,  for  want 
of  an  answer,  in  which  case,  if  the  Defendant  be 
abroad,  the  Money  will  on  affidavit  contradicting 
the  allegations  in  the  Bill,  be  ordered  to  be  paid 
iiito  Court,  or  the  Injunction  to  be  dissolved ^ 
Where  an  Injunction  is  obtained  against  proceed- 
ings at  Law,  till  the  coming  in  of  the  answer  of 
one  Defendant,  who  resides  abroad,  the  Plaintiff 
is  not  compellable  to  bring  the  Money  into  Court, 
unless  on  special  circumstances  ^ 

If  a  Plea",  or  a  Demurrer  be  put  in,  an  In- 
junction! cannot  be  obtaiiiied,  till  their  validity  is 
decided  ;  afid  for  this  reason,  applications  arc 
frequent  to  have  a  plea''  or  a  demurrer  argued  out 
of  its  course,  because  it  prevents  an  Injunction'. 

An  Injunction  obtained  before  ific  commence- 
ment of  an  Action,  prevents  the  Defendant  bring- 
in  2:  his  action  and  arresting- the  Plaintiff;  and 
tbough,  after  an  action  commenced,  the  Defen- 
dant to  the  Injunction  Bill  may  call  for  a  Plea 
and  proceed  to  Judgment  at  Law,  yet  if  bail  are 
excepted  to  before  the  Injunction  is  served,  and 

•^  Lane  and  ^ViUlams,  G  Ves.  ^  Sholbred    v.    Macmastcr, 

798,  1  AnsL  30(i. 

"Culle-v    a^:<lnst  Hicklinc;-,  Ulumphreys v. Humphreys, 

2  Bro.  C.  C'.  lf?'i.  and  the  cases  3  P.  Wms.-oOO. 

cited  ill  the  note;  and  see  Acton  *'  Anon.  2  Atk,  113. 

a-ainst  I\Iarket,   2    iJro.  C.  C.  '  2  P.  Wins.  39G. 
11  ;     and     Sherwood     aL^aiust 
Wiilte,  1  I>i-o.  C.  C.  402. 

N  2 
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after  the  Injunction,  the  Sheriff  is  ruled  to  bring 
in  the  body,  this  has  been  hold  to  be  a  breach  of  the 
iDjniiclion  ''.  A\  liere  bail  is  put  in  above,  an  In- 
^UHiction  to  stay  proceedings  against  tlie  principal, 
extends  to  procct^dings  against  the  bail.  Wherebail 
IS  only  put  in  below,  such  an  Injunction  extends 
to  proceedings  on  the  Bail-bond  '.  Attaching  and 
receiving  Money  levied  by  the  Sheriff,  though 
levied  before  the  bill  is  filed,  is  a  br«?a€h  of  the 
Ivjiniclion  :  it  would  be  otherwise  if  the  Sheriff 
had   paid  it  roltniiiirii^'". 

Where  an  Injunction  had  been  obtained  in  a 
Suit  by  an  obbgor,  in  a  joint  and  several  Bond,  to 
which  Suit,  the  Co-obligor  was  not  a  Party,  and 
afterwardsan  Execution  w^as  issued  upon  a  Joint 
Judgment,  with  notice  to  the  Sheriff  of  the  In- 
junction, and  directions  not  to  take  the  Plaintiff 
in  Equity,  it  was  held  not  to  be  a  breach  of  the 
Injunction". 

If  an  Injunction  is  obtained  after  an  interlocu- 
tory Judgment  (as  by  default,  or  on  Demurrer) 
ihe  Plaintiff  may  go  on  to  ascertain  his  damages, 
aU  tne  Court  intending  to  stop,  being  the  execu- 
ion.  The  Plaintiff  at  Law  is  allowed  to  proceed 
so  far,  as  that  he  may  be  at  liberty,  co  insfcnili, 
that   the  Judgment    shall  be  dissolved,    to  take 

'"  Biilley  V.  OvP)',   IG   Vos.  of  nu   action,  ib.  p.    113.  See 

141  ;  :iri(i  see  l.eoiiaid   v.Att-  Sidney    v.   Iletheriujjton,  3  P. 

\\ell,  17  Ves,  C85.  and  Chaplin  Wms.  148.  in  note. 

V.     Cooper,    IS   Ves.     19.    It  '  Stone  against  Tu  (Fin,  Ambl, 

•was  said   Ar^°.  tliat  an  act  ion  32. 

is    commenced   l)y  «lelivery   of  "*   Axe  v,  Clarke,   2    Dick, 

a  Declaration  to  a   Defendant,  54f). 

bnt  tliat  a  Declaration  de  bene  "  Chaplin  v.  Cooper,  18  Ves, 

f>se  is  not  the  coiiiincacement  10, 
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out  Execution  ;  nor  is  it  a  breach  of  an  Injunc- 
tion to  sue  out,  where  necessary,  a  scire  facias". 

If  an  Injunction  has  been  improperly  granted, 
the  Defendant  ought  to  apply  to  the  Court  to 
alter  the  terms  of  the  Injunction,  but  he  is  not 
justified  in  disobeying  the  Injunction,  and  then 
shelter  himself,  by  saying,  that  the  Court  was 
"Wrong  in  granting  itP;  and  such  was  the  doctrine, 
in  the  time  oi Lord  Nottingham'^. 

Service  of  a  copy  of  the  Injunction  on  the 
Defendant,  or  on  his  Attorney  or  Solicitor,  or 
their  clerk,  is  good  service  ^ 

If  the  Injunction  be  toresirain  an  ac^,  and  there 
is  a  breach  of  the  Injunctron,  a  motion  maybe 
made,  that  the  Defendant  shall  stand  committed- 
The  Defendant  must  be  personally  served  with 
notice  of  the  Motion  %  If  the  Man  be  present  in 
Court  when  the  order  is  pronounced,  he  is  in- 
stantly a  Prisoner,  and  the  Warden  may  take  him 
away  to  gaol  directly.  A  Party  may  be  arrested  on 
a  Sunday,  on  a  warrant  of  commitment  ^  When 
the  Injunction  is,  to  do  a  thing,  <iu  order  must  be 
obtained  that  he  shall  do  it,  by  a  particular  day, 
or  stand  comm.itted".  . 

If  a  Defendant  or   his  Attorney  were  present 


"  Morrice  v.    Hankey,  3  P.  '  Newl.  Har.  540. 

AVms.  147.                     '  '  Angerstcin  V.  Flnnt,  6  Ves. 

P  Marquis  of  Dov-nshire    v.  488, 

Lady  Sandys,  GVes.  100,110;  '    Ex      parte     Whitchurch, 

and  see  statement   of  the  Ve-  1  Alk.  55,  57. 

t!  ister  as  to  the  practice,  2  Dick.  "  Angerstein  v.  Hunt,  G  Ves. 

703.  488. 

"i  Woodward  v.  Kinc,  2  Cli. 
Ca.  203.  S.  C.  2  Dick.  797. 
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Upon  an  order  for  an  Injunction  to  stay  proceed- 
ings at  L:i\v,  and,  notwithstanding,  proceed  at 
Law,  this  is  considered  as  a  contempt,  though  the 
I I'j unction  was  notseaUjd". 

i?.   Molionfur  a  UriL  of  Ne  Exeat  Res;no. 

A  ur'd  ofNe  Exeat  issues  with  a  view  to  ob- 
tain Security  lor  a  demand  from  a  person  intending* 
to  L'ave  the  country,  when  the  other  Party  has  not 
a  legal  remedy,  and  cannot  hold  him  to  hail  \  The 
writ  was  originally  confined  to  state  affairs^  and 
was  not  a})plicable  in  transactions  between  sub- 
ject and  sul)ject '';  and  the  intent  was,  to  prevent 
an}''  person  from  G^oing  bej'^ond  sea  to  transact  any 
thing  to  the  prejudice  of  the  King  or  his  Go- 
vernment. Now,  however,  it  is  a])plied  at  the 
discretion  of  the  Chancellor,  in  Cu/V  cases'',  but 
always  with  great  consideration ;  particularly 
■where  Foreigners  are  concerned  '';  for  it  is  a  severe 
process',  depriving  the  Subject  of  his  Liberty. 
*' I  never  apply  it,"  s<iys  Lord  Eldon,  "without 
apprehension  ".'* 

The  Lord  Keeper  IVrio/it,  seems  to  have  thought 
the  Writ  was  a  matter  of  77'^'-///  ^.  A  Ne  Exeat 
is  obtainable  on  a  13ill  filed,  and  a  prayer  for  the 
Writ;  but    if  after  a  Bill   filed,  the   Plaintiti"  has 


'■  Anon.   3   Ark.    .007;   and  Vcs.  2t4.  o   P.  AVms.  312.  in 

■dpi'  Skip    V.    iiarwood,    H>.  j).  nul* . 

tA\'i.  Usborue    v.   Tenaii!,    14  *"  /mon.  ]  Alk.  ,'»21. 

•Ves.  l;]G.  "4  Ves.  ^AH),  I. 

-  Sv(irt  V.  Swift,  1   Ball  aiiil  '  De  Caiiiirrev.  Dt  ("alonjif, 

•lW".itiV,  ;327.  4  \i's.  577. 

•'  See  Ikunn's.  Tracts,    205.  '  1   I3all  and  Ceatty,  'i'2S. 

l)e  Cairicre  v.   Uo  Luliaino,  4  *  1  \  cs.  ami  Ika.  lijS. 

^•.>.  O'JO,  1.  Lock  V.  Kiivi.,   G  *>  Wyutl'b  ^ract.  lUtr.  "i-^O. 
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reason  to  think  the  Defendant  will  ao  abroad,  he 
may  move  to  amend  his  Bill,  and  p,*ay  a  Ne  Exeat ; 
and  notice  of  such  Motion  is  unnecessary  '. 

In  general,  the  writ  is  obtained  on  the  filing  of 
the  Bill ;  but  it  is  said,  to  have  been  granted  before 
a  Bill  was  filed  ''. 

It  is  a  Rule  that  a  writ  o^ Ne  Exeat.,  is  issued 
only  upon  acertain^  equitaule,  monci/"^  demand; 
at  the  instance  of  a  Plaintiff  who  shews  a  Title  to 
sue  ":  the  only  exception  to  the  Rule,  being, 
where  there  has  been  a  decree  in  the  Ecclesias-* 
tical  Court,  for  aUmony  and  costs  ° ;  before  such  a 
decree,  the  Bill  will  not  lie^,  and  the  writ  will  be 
marked  only  for  the  arrears,  actuallij  due  '^. 

The  writ  is  usually  directed  to  the  Sheriff,  to 
make  the  Defendant  find  sufficient  surety  that 
he  will  not  depart  the  realm,  without  the  order  of 
the  Court,  and  on  his  refusal  to  give  such  bail  or 
surety  to  the  SheriflT,  to  commit  him  to  prison  ^ 

In  order  to  obtain  the  writ,  application  should 
be  made  as  promptly  as  possible,  and  the  Plaintifi' 
must  swear  positiveli/  that  the  Defendant  is  going^ 

*NL>bett  and  Murray,  30th  115.  2  Ch.  Ca.  145.  Ex  parte 

April,    1795.     mentioned     ia  "NVliituiore,  1  Dick.  143.  Anoii» 

note  lto2  Vern.  435.  2'Atk. -i'O,    I'earne   v.    lisle, 

"  Roddam  v.   Hetherington,  Ambl.  76.  Sliaftoe  v.  Shal'toe, 

5  Ves.    f»2.    Lloyd    v.    Cardy,  7  Ves.  171.  Dawsonv.  Dawson, 

Prec.    Ch.     171.   but   see   Ex  ib.  173.   Oldham   v.   Oldham, 

parte  Brunl-rer,  3  P.  Wms.  311.  8  Ves.410. 

•  Anon.  1  Atk.  521.    •  "  CoL^lar  v.  Co^larj   1    Ves. 

"•  Cock  V.  Ravie,  (5  Ves.  284.  Jan.    1)4.    Shaftoe   v.   Shaftce, 

and    see    De     Carriere  v.    De  7  Ves.  172. 
Calonne,4Ves.  591.  "  Huffey  v.  Haffev,  14  Ves. 

"  Switt  V.  Swift,  1  Ball  and  2G1. 
Bea.  320.  ^  Newl.  liar.  33G. 

"  Keud  V.  Read,  1   CIj.  Ca. 
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nbroad,  or  to  some  declaration  that  lie  is.  Nor 
is  it  siiftifieiit  to  swear  that  aiKjllier  Person  said 
so  '. 

The  Affidavit  must  he  as  positive  as  to  the 
equilahle  deut,  as  an  Affidavit  ot"  a  legal  debt 
must  l)e,  to  hold  to  bail.  Swearing  to  Informa- 
tion and  belief  will  not  do*,  except  where  it  is 
matter  oi  Account,  as  in  the  case  of  Partners  and 
Kxociitors ",  or  in  cases  of  Bankruptcy/,  where 
the  Bankrupt  swears  positively,  and  the  Assig- 
nees as  to  belief'. 

And  where  the  balance  of  account  is  admitted, 
there,  [llic  onh/  exception  to  the  rrcneral  rule)  thonah 
bail  may  be  had  at  Law,  yet  may  a  writ  of  Xe 
Exeat  issue,  marked  for  the  amount  of  the  admit- 
ted balance  ",  because,  being  matter  of  account, 
the  Court  has  Jurisdiction  ''. 

The  Atfidavit  must  also  state  the  facts  on  which 
the  debt  arises,  and  on  which  it  is  grounded  >,  and 
that  the  debt  v.ill  be  endangered  by  the  party v 
going  abroad  ;  but  it  need  not  alled'^c  tlsat  the 
})urpose  of  going  abroad  is  to  avoid  the  demand'-. 
A  denialby  the  Defendant,  on  affidavit  that  he  in 

-  (;i(li)!un  V.  Oldham,  SVc;:.  clu}-,    8  V»'h.    597.    and    V;\\- 

410.  I'/lc1ips    V,    I.niicf,  7    V'os.  knr  ti^ainst    Vpplelon,  ;i-Bio, 

417.  sfO    al.^o  Ulco  s.  (iuiihiiT,  t.  C. -1127. 

•JAlk.  501.  MS  Ve>.  1:}:L 

'   Iliimiiiy    V.   ^M"',iitiif,    11  *  Jones  V.  Suinp>.an,  8  \>.-. 

Ves.  54.  overrtiruii'-  Uij.-cll   v.  50."j. 

AsJiIjy,   5  Ves.  99.    SVd   \n\.  ^  SVcuIm)  Jlowtleu  v.  IJu.m  rs. 

(:iia[;fauroii<i;e     v.     (.'ui  teaiix,  IS  Vcs.  I:JLJ,  Jones  v.  Afe|>li.-,in[ 

b  V>s.  597.  ill  not.-.  10    VV:s.  470.     llannay    \.   M' 

"  Jarkson  v.  iVtiio,  10  Ves.  Liiitiro,  11  Vt:.«.  54. 

lf;5.  Fri(-c  v.  (iuiiltiir,  3  Atk.  >  Anon.  2   Ves.  489. 

501.  })ut    sec  as  to   ca*es    of  "■   Tuuilinsou     v.     Harifiou^ 

actoiiht^     Amsnick     v.    Bar-  8  Vcs.  ol. 
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going  abroad,  will  not  hinder  the  efTect  of  the 
Writ  \ 

It  has  been  said,  tliat  a  Ne  Exeat  will  not  be 
granted  where  a  person  lives  out  ol"  the  Kingdom, 
and  the  transaction  was  on  the  faith  of  havino- 
justice  where  he  resided''. 

Though  some  of  the  parties  will  not  join  in  an 
action  for  a  legal  demand,  yet  ^.Ne  Excai  cannot 
issue  ". 

A  Writ  of  Ne  Exeat  may  issue  to  restrain  a 
person  going  to  Scotland''';  though  not,  it  seems, 
to  restrain  a  person  going  to  Ireland  \ 

Upon  application  for  this  Writ,  no  Subpoena  is 
taken  out,  but  upon  personal  service  of  the  V\'''rit, 
the  Defendant  is  bound  toappearin  Court,  andgive 
security  not  to  depart  the  Kingdom.  Having 
appeared  he  must  put  in  his  answer,  and  may 
then  apply  to  set  aside  the  Writ^ 

The  Writ  will  be  discharged  if  the  Party  pays 
into  Court  the  sum  for  which  the  Writ  ismarked^, 
or  what,  upon  the  answer,  appears  to  be  due  '',  or 
if  he  gives  security  to  answer  the  decree'.  The 
Writ  is,  in  all  cases,  marked  for  what  is  due''. 

»  8  Ves.  597.  ^  Russell  v.  Asbj,  5  Ves.  09- 

**  Robertson  against  Wilkle,  See  the  remark  on  this  case  ui 

Ambl.  177;  and  see  76.   Seel  Hannay  v.  JP Entire,    11   Ves. 

Vid.  S.  C.  2  Dick.  786.  55. 

•^    Ex    ])arte   Duncombe,   2  «  E^rgj^s  y  jjyjj^g^  I  Ygg_  j^^^ 

Dick.  503.  9G. 

^  Dotuie's  case,  1  P.   Wms.  **  Dick   v.  Svvinton,   1   Ves. 

2G2.  Wilson  v.  Boswell,  2  Dick,  and  Be;i.  373. 

535.  Hunter  v.  3PCray,   For.  '  Atkinson  v.  Leonard,  3  Bro. 

190,  C.  C.  218. 

'  Bernal  v.  the   Marquis  of  ^  Shaftoe   v.  Shaftoe,  7  Ves. 

Donnegal,  11  Ves.  47.  but  see  172,  Dawson  v,  Dawson,  7  Ves. 

Ilowdea  V.    Rogers,    18  Ves.  174, 
129. 
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It  seems,  that  an  application  for  a  Ne  Exeat 
maybe  fonnded  on  admissions  in  the  Defendant's 
answer;  the  admission,  answering  the  purpose  of 
an  Affidavit'. 

If  a  Bill  be  dismissed  with  costs,  and  the 
Plaintiff  threatens  to  leave  the  Kingdom,  before 
the  service  of  process  to  pay  the  costs  can  be  made 
effectual,  a  Writ  of  A^c  E.veal  may  be  obtained  '". 

The  Writ  cannot  be  obtained  on  the  Affidavit 
of  the  f^//<?  of  the  Party  •'.  It  appears,  however, 
that  in  one  case  the  Lord  Keeper  Fwc/cmw^  granted 
the  Writ  upon  such  Affidavit '';  but  the  Precedent 
was  not  followed  by  Lord  Ellcsme>'e'^. 

Where  a  Wife  was  the  Executrix  of  her  former 
Husband,  and  her  second  husband  was  gone  out 
of  the  Kingdom,  2i  Ne  Exeat  was  granted  against 
iier  alone  '^. 

Where  Goods,  Chattels,  &c.  were  bequeathed 
to  an  Executrix,  in  Trust  for  A., a  nd  upon  an 
Account  settled  between  tliem,  she  acknow- 
ledged to  have^6'iO,  and  threatened  to  go  abroad, 
a  Writ  of  iVc  Exeat  was  granted  and  marked  in 
^640  ^ 

A  Writ  o^ Ne  Exeat  Regno  cannot  be  obtained 
ngainst  an  Attorney,  upon  a  legal  demand^  on  the 


^  Hoddam   v.  Iletlicilnj^ton,  '  Holiuan  \.  Audlcv,  Totli. 

5  Ves.  95.  1(>0. 

"'Stewart  V.  Stewart,  1   Ball  "^    Jemini^ham  v.    Glass,    3 

anaBeatly,7o.  Atk.  409.   S.    C.    Ambl.   02; 

'  SedLjwick    v.   A^'atkins,    1  and     see    3Ioore    v.    Meynell, 

Vcs.  jiui.  1 1.  S.  C.  a  Bro.  C.  C.  1  Dick.  ;J0. 

11.  "••  Ta\lor  V.  Leitcii,  I  Diek. 

"  lb.  and  sfc  Luke  V.  Dccou,  3c0. 
TolU  IDS, 
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ground  that   he  is   privileged   and  cannot  be  ar- 
rested ^ 

If  a  Man  has  been  arrested  upon  an  equitable 
demand,  as  if  it  had  been  a  legal  demand,  and  is 
discharged,  he  cannot  be  taken  on  a  Writ  oi Ne 
Exeat  ^, 

3.  ^lotion for  a  Guardian, 

On  the  filing  of  a  Bill  by  an  Infant^  he  may 
immediately,  and  before  the  appearance  of  the 
Defendant,  move  to  have  a  Guardian  assisrned 
him  ''. 

The  Plaintiff,  may  also  move,  for  an  order  to 
appoint  a  Guardian  for  an  Infant  Defendant'. 

-1.   JVlotlons  for  a  Receiver. 

A  Receiver  may  be  appointed  before  ox  after  an 
Answer,  and  after  a  Decree^;  but  as  the  nature 
of  the  appointment,  and  the  duties  of  a  Receiver, 
are  the  same,  in  whatever  stage  of  the  Suit  he  is 
appointed,  all  the  doctrine  on  the  subject  will 
here  (to  prevent  repetition)  be  brought  together. 

The  povvcr  of  appointing  a  Receiver  is  a  dis- 
cretionary Power  exercised  by  the  Court  with  as 
great  utility  to  the  subject,  as  any  sort  of  Autho- 
rity that  belongs  to  them,  and  is  provisional  only 
for  the  more  speedy  getting  in  of  a  Party's  Estate, 
and  securins:  it  for  the  benefit  of  such  Person  who 
appears  entitled,  and  does  not  affect  ther^o•/^^';  it 

'  Gardner  v. ,  15  Ves.  '   Williams    v.    Wynne,   10 

444.  Ve-?.  159. 

s   Amsinck    v.   Barclay,    8  "^    See   Cooke    v.  Gwvn,    3 

Ves.  594.                           '  Atk.G90. 

^   Pendleton   v.    Mackiorv,  '  Ship  v.  Harwood,   3  Atk, 

2  Diuk.  720'.                         '  504. 
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docs  not,  for  instance,  alter  the  possession  of  the 
Estate  in  the  person  who  shall  be  found  entitled 
nt  the  time  the  Receiver  was  appointed,  so  as  to 
prevent  the  Statute  of  l^imitatioiis  running  on 
durinothe  right  in  dfS|)Ute  ". 

There  is  no  instance,  (except  in  t!ie  *  ase  of 
Lunatics  and  Idiots",)  of  th-:  appointment  of  a 
Receiver,  unless  where  there  hus  been  a  Biilfd«='d  "; 
nor  is  it  usual  to  appoint  a  Receiver  before  An- 
swer ;  but  there  are  several  cases  where  the  Court 
will  before  Ajisicer,  appoint  a  Receiver  upon  Affi- 
davits, as  in  cases  of  Fraud,  combined  with 
i)a«^>fr  to  the  Property '';  or  where  a  Defendant 
absconds,  to  avoid  being  served  with  process  ''. 

In  a  case  where  a  Suit  was  pending  in  the  Ec- 
clesiastical Court  to  recall  a  Probate,  on  the  ground 
tfiat  the  Testator  was  insane,  Lord  Rosslyn  ap- 
pointed a  Receiver  before  Answer,  and  w  ithout 
notice  of  the  Motion  '. 

So,  a  Receiver  has,  before  Answer,  been  ap- 
pointed, upon  the  Rill  of  a  Purchaser,  pendente 
tile,  viz.  a  Suit  instituted  by  the  Wife  of  the 
Vendor,  claiming  unfler  a  Settlement  after  Mar- 
riage, and  therefore  voluntary'. 


»2Aik.  15.  Sharp  V.  Carter,  108.  and  MicUlloton  v.   Dods- 

3  P.  Wnis.  379.  well,  13  Ves.  2t>('..   the  case  of 

"  1  Atk.  578.  an  lixecutor. 

"    Kxparte     Mountforf,     15  '  Ma^^uire  v.    Allen,    1    Ves. 

Ves.   44G.    contni    Pitcher    v.  and  Bin.  75. 

Ht'lliar,  2  Dich,  580.  '  Palmer  v.  Price,  mentionerl 

P  Llfiyd  V.    Passintilinm,    IG  m-u:.    in    auonyiuous    cube,    12 

Ves.  G9.  and  see  Vann  against  Ves.  p.  4. 

Barnet,     2   Dro.     C.    C.    158.  '  Metralf  v.    Pulvertoft,    18 

liugonin  V,     iiascle\ ,   PJ  ^'es.  ^\:3.  IbO. 
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On  the  filing  of  a  Bill,  the  Court  will  on  appli- 
cation appoint  a  Receiver  of  the  Rents  and  Pro- 
fits of  an  Infant's  Estate  *. 

If  in  the  case  of  an  Executor,  any  misconduct^ 
waste,  or  improper  disposition  of  the  Assets  is 
shewn,  the  court  will  instantly  interfere  and  ap- 
point a  Receiver  ;  but  the  Court  will  not  appoint 
one,  merely  on  the  ground,  that  the  Executor  is 
in  mean  circumstances  ". 

Receivers,  Managers,  &c.  in  cases  of  Partner- 
ship, or  Foreclosure,  are  f.ppointed  only  with  a 
view  to  the  Relief  prayed  by  the  Plaintiff,  in 
order  to  wind  up  and  dispose  of  the  concern,  and  not 
with  a  view  to  carrj/  on  and  continue  the  concern^". 
A  Receiver^  therefore,  of  Partnership  Stock  and 
Effects  will  not  be  ordered,  while  a  Trade  isgoing 
on,  unless  upon  the  very  grossest  abuse,  for  it 
would  destroy  the  Trade  ''. 

When  on  a  Bill  to  take  a  Partnership  Account, 
the  Partnership  is  admitted,  or  is  on  an  Issue 
established,  a  Motion  may  be  made  by  the  Plain- 
tiff, to  restrain  each  Party  from  receiving  the  Part- 
nership Effects,  and  for  the  Appointment  of  a 
Receiver  of  the  outstanding  Estate  ^ . 

Whexe  in  a  Partnership  between  two  persons, 
both  the  Partners  are  dead,  and  a  Suit  is  insti- 
tuted for   an   Account,  a  Receiver  will   be  ap- 

*  Anon.  1   Atk.   489,    578.         "  Walters  v.  Taylor,  15  Ves. 
Exparte     Whitfield,    2   Atk.     p.  11. 

315.  ^    Oliver  v.    Hamilton,      2 

*  Anonymous,    12  Ves.    4.     Anstr.  453. 

and  see  liathornwaite  v.  Rus-         '  Peacock    v.  Peacock,     16 

.-HI,   2  Atk.  120.  S.  C.  Barn.    Ves.  57. 

3-34, 
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pointed  ;  but  M-herc  there  is  a  Co-partnership, 
there  is  a  confidence  between  the  Parties,  and  if 
one  dies,  no  lleceiver  will  be  appointed  '. 

A  second  Mortgagee  cannot,  in  general,  have  a 
Receiver,  if  the  Mortgagor  be  living,  without  the 
consent  of  the  first  Mortgagee";  but  if  the  Estate  is 
in  the  possession'of  the  first  Mortgagee,  and  he  has 
been  neGrlio-cnt  in  his  Accounts,  and  cannot  swear 
^vhat  sum  is  due  to  him,  the  Court,  at  the  instance 
of  a  second  Mortgagee,  will  appoint  a  Receiver  ^ 

If  a  ^Mortgagee,  though  he  rannot  state  witli 
any  great  precision  what  sum  is  due  to  him,  can 
say  npon  oath,  he  believes  a  Sum  of  Money  is 
due,  and  his  Mortgage  is  not  satisfied,  the  Court 
will  not  tuke  the  Possession  from  him,  even  for 
the  purpose  of  placing  it  in  theliands  of  the  Court; 
but  where  he  cannot  say  a  shilling  is  due,  the 
Court  will  take  I'ossession  of  the  Estate,  and  if  it- 
is  a  Went  India  Estate,  will  appoint  a  Consignee", 

Where  a  Receiver  is  appointed  at  the  instance 
of  a  Mortgagee,  the  Master  generally  appoints 
such  person  as  the  Mortgagee  proposes,  unless 
there  is  a  personal  objection  to  the  Man'';  but  if 
such  Receiver  embezzle,  or  otherwise  wastes 
the  Rents  and  Profits,  tlie  loss,  it  seems,  will  fail 
upon  the  Mortgagor',  for  the  Receiver  is  an  Of- 
ficer of  the  Court  ^. 


'  Philips  ajrriinst    Atkinson,  **   AVilkius    v.    Witlianis,    3 

*2  Rro.  a  C.27-2.  Vrs.  ')Sh. 

»  Phipps    V.    Bishop  of  Batii  *"  IUg<i,f  a-;uiiist  Bouater,  3 

*n(l   ^Vells,  '2  I)l(.k,  COS.  Bin.  C.  C.  ;jU5. 

''  Cofhiii^ton  V.    Parker,  10  '  Mutchinsou  v.   I.ortl    Ma«- 

Vps.  4(.0.  sareeiiCj  2  bull  and  Beatty  55. 

'   Ouarrd     v.   Becklbrtl,   13 
V«&.  oil. 
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The  Court  will  not  appoint  a  Receiver  on  ac- 
count of  a  dispute  in  the  Jlcclesiaslical  Court  iQ' 
specim^ probate.  If  the  litio;ation  in  that  Court 
is  Hkel}^  to  be  long,  it  has  Jurisdiction  to  grant 
^idmimstYnt'ion pf.ndcnte  lite,  and  tlic  Administrator 
may  maintain  an  action  to  recover  debts,  by  which 
means  no  loss  can  fall  upon  the  personal  Estate''. 

If  probate  has  been  obtained,  no  Administrator 
pendente  lite  can  be  appointed,  and  in  such  case, 
where  a  Will  had  been  obtained  by  Fraud, 
a  Receiver  was  appointed  '^. 

On  a  Eill  by  an  Heir  at  Law  to  controvert  a 
Will,  unless  there  are  other  circumstances,  the 
Court  will  not  appoint  aReceiver^ 

If  the  person  in  possession  of  real  Estate  made 
Assets,  has  by  his  answer,  stated  the  circumstances 
of  the  Property  to  be  such,  that  the  Court  cannot 
avoid  seeing  that  in  the  administration,  both  the 
real  Estate  and  the  Rents  and  Profit,  must  become 
responsible  to  the  demand,  the  Court  will  in  the 
first  instance,  put  a  Receiver  upon  the  Estate ^ 

A  Receiver  may  be  appointed  of  an  Estate  in 
the  East  Indies.  The  usual  way  is  to  appoint 
some  person  in  this  Country,  within  the  Jurisdic- 
tion, to  be  the  Receiver,  and  he  appoints  his  own 
agent  in  India.  In  such  a  case,  it  was  also 
thought  proper  to  have  a  reference  to  the  IMaster 
to  enquire  what  should  be  the  Term  beyond  which 


•"Knight  V.  Duplessls,  1  Ves.  *  Knight  v.  Duplcssis,  1  Vcs. 

324.  324. 

''  Powis  V.    Andrews,   men-  [  Jones  v.  Pugh,  8  Ves.  71, 
tipaed  ib.  325. 
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the  Receiver  sliould  not  be  permitted  to  let, 
ns  this  would  prevent  the  necessity  oi"  applying 
to  the  Court  from  time  to  time,  lor  permission  to 

One  Tenant  in  Common,  after  a  Bill  fded,  may- 
move  tliat  his  Co-tenant  in  Common,  who  is  in 
l*ossession,  may  give  Security  tbr  his  Share  of 
the  Rents,  or  have  a  Receiver  appointed. 

The  Court  will  not  direct  a  Receiver  oi  an  Es- 
tate, where  the  matters  in  dispute  depend  on 
a  mere  Legal  Title,  unless  strong  grounds  of  Title 
is  shewn,  and  the  Rents  are  in  danger''. 

Where  an  order  is  made  for  a  Receiver,  it  is  re- 
ferred to  the  Master  to  approve  a  proper  person  ; 
and  if  the  Master  approves  of  a  person  proposed 
as  Receiver,  the  Master's  Judgment,  though 
not  absolutely  conclusive,  will  not  be  disturbed, 
unless  upon  special  grounds  and  a  strong  case'; 
he  must  be  shewn  he  is  an  improper  person''. 
Small  discussions  as  to  who  should  be  Receiver 
and  have  the  allowance,  are  not  proper  questions 
tbr  the  Chancellor's  consideration. 

The  Master,  however,  in  forming  his  judgment, 
is  much  influenced  by  the  approbation  of  a 
majorit^'ofthc  Parties  more  particularly  interest- 
ed in  the  appointment'. 

f^ V.  Liucbev,  15  Ves.  Inssau,  3  Ves.    ir)4,  Tharpe  v. 

1)1.                                '  Tliar()(,  I'iVes.  317. 

"     IMoiflauiit      V.      Hooper,  "  'I'homas   ai,rainst   Dawkin, 

Ambl.  311.  and  bte  13  Ves.  3  Bro.  C.  C.  5(tS.  S.  C.  I  Ves. 

105.  jnn.     452.      Cruise       ajijaiiist 

*  (jtirland  v.  narlaad,  2  Ves.  Jjihhop  of  London,  2  Bro.  C.  C 

iviii.  137,  bowersbank V.  Col-  253. 

•  1  Turn,  and  Ven.  148. 
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In  general,  Trustee  will  not  be  appointed  a  7i?e- 
ceivcr,  whether  he  is  sole  Trustee  or  jointly  such 
with  others  °  ;  but,  it  seems,  it  is  no  objection  to 
a  Receiver,  that  he  is  2l  Trustee  to  preserve  Con- 
tingerit  Remainders^  or  as  Trustee,  has  a  power  to 
sell  or  exchange;  but  where  there  is  a  power  to 
the  Trustee  to  lease,  in  such  case  he  will  not  be 
appointed  Receiver";  and  in  those  cases  where 
a  Trustee  is  appointed,  he  is  not  allowed  any 
emolument,  unless  no  one  else  can  be  procured, 
who  will  act  with  equal  advantage  to  the  Es- 
tate?. 

The  being  in  Parliament,  and  a  practising  Bar- 
rister i,  does  not  absolutely  disqualify  such  a  Per- 
son from  being  a  Receiver,  but  are  circumstances 
to  be  considerably  regarded''. 

A  Solicitor  in  the  Cause,  cannot  be  a  Re- 
ceiver'. 

The  course  of  the  Court  requires  a  Security 
by  the  Receiver,  and  two  Securities  in  a  recog- 
nizance; and  taking  an  Assignment  of  a  Mort* 
gage  belonging  to  the  Receiver,  instead  of  pur- 
suing the  usual  course,  has  been  deemed  impro- 
per'. 

There  are   Cases,  however,  where  a  Receiver 

" V.  Jolland,  8  Ves.  588.  ami  Garland  v.  Garland,  2 

72.  and  see  Anon.  3  Ves.  515.  Ves.  Jun.  I;j7. 

°  Sutton     V.    Jones,    lVe:>.  ''     Wynne    v.     Lord      Ncvv- 

584.  borough,  15  Ves.  283. 

P  Sykes  V.  Hastings,  II  Ves.  '  Garland  v.  Garland,  2  Ves, 

363.  Juu.  1.37.  ■ 

''As    to  a     Barrister,    see  '  Mead  v.    Lord    Orrerv,   3 

Wilkins  V.  Williams,   3  Ves.  Atk.  2' ,7. 

VOL,  II.  O 
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will  bo  appointed  on  giving  his  own  Recogni- 
zance only  ;  as  where  they  are  persons  named  by 
the  parties". 

Sureties  for  a  Receiver  will  not  be  discharged 
at  their  Request";  but  when  the  Office  of  the 
Receiver  is  at  an  end,  and  his  accounts  are  finally 
settle:!,  he  may  apply  by  Petition,  to  have  his 
recognizance  vacated  "*. 

It  is  the  dutt/  of  a  Receiver  regularly  to  pa^ 
his  Accounts,  according  to  the  mode  prescribed 
by  the  general  order  of  Court,  dated  the  22d  df 
April,   1796'. 

There  is  also  a  General  Order  of  Court,  dated 
93d  of  April,  1796,  in  the  following  Words,  viz. 

*'  That  the  several  Masters  of  this  Court  shall 
hereafter  fix  the  Days,  on  which  all  Receivers  in 
their  respective  OtBccs  shall  annually  procuretheir 
accounts  to  be  delivered  unto  the  Masters  ^,  and 
also  the  Days  upon  which  such  Receivers  shall 
pay  the  balances  appearing  due  on  the  Accountii, 
so  delivered  in  ;  or  such  part  thereof,  as  the 
Master  shall  certify  proper  to  be  paid  by  them; 
and  it  is  further  ordered,  that  with  respect  to 
such  Receivers  as  shall  neglect  to  deliver  iii 
Their  Accounts,  and  pay  the  balances  thereof, 
at  the  Times  so  to  be  fixed  for  liiat  purpose,  as 
aforesaid,    the  several    Masters,   to  whom   such 


"As  in  Countess   ofCarlisVe  "   Vide  (jcueral    Order,  15 

a<i:iiristLord  Ikykel.'v,  Aid  hi,  V(-z.  '270. 

f>09.S.  C.  1  Dick.  (IH.  >'  See  tlie  General  Order  on 

"  (iiifiith  V.  (jriflill),  2  Vcs.  this  feultj<ct,   15th  Dt-comber, 

400.  171>2  ;  4  Bro,  V,  V,  157. 

"  Turuf^r  anfi  Ven.  Pract,  1 
V,.].  152. 
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Receivers  are  accountable,  shall  from  time  to 
time,  when  their  subsequent  Accounts  are  pro- 
duced, to  be  examined  and  passed,  not  only  dis- 
allow the  Salaries  therein  claimed  by  such  Re- 
ceivers, but  also  charge  Interest  at  five  per  Cent, 
per  annum  upon  the  balances,  so  neglected  to 
be  paid  by  them,  during  the  time  the  same  shall 
appear  to  have  remained  in  the  hands  of  such  Re- 
ceivers ;  and  it  is  further  ordered,  that  every 
Receiver,  acting  under  the  authority  of  this 
Court,  shall  each  year  procure  his  annual  Ac- 
count of  Receipts  and  Payments  respecting  the 
Estate  entrusted  to  his  care,  to  be  examined 
and  settled  by  the  Master  whose  duty  it  may  be 
to  inspect  the  same,  within  the  space  of  six 
Months  next  ensuing  the  time,  appoiated  by  such 
Master  for  the  delivering  of  such  account  into  his 
Office,  as  is  hereinbefore  directed  ;  and  in  case 
any  Receiver  shall  at  any  time  hereafter  neglect 
so  to  do,  a  Certificate  of  such  default  is  hereby 
required  from  the  Master,  in  whose  Office  such 
Neglect  or  Default  shall  happen." 

Though  all  parties  express  themselves  satisfied 
with  the  conduct  of  a  Receiver,  yet  in  a  case 
where  a  party  had  misbehaved  by  keeping  Money 
in  his  hands.  Lord  TJnirlow  said,  "  though  the 
parties  are  satisfied,  I  will  make  them  more  so, 
if  1  find  he  has  kept  Money  in  his  hands  longer 
than  he  oughts" 

In  one  Case,  Lord  Eldon  was  not   merely  of 

\  Fletcher  v.  Dodd,  1  Ves.  Jun,  85. 
02 
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opinion  that  a  liccciscr  v,ha  dues  not  pass  in? 
Accounts  would  be  liable  to  pay  Interest,  but 
that  it  would  be  a  question, /low  far  the  Solicitor 
U((s  Ikihlc^. 

If  a  Ilecciver  makes  Remittances  to  a  Banker, 
to  his  own  Credit  and  Use,  and  not  to  a  separate 
Account  {or  the  Trust,  he  will  be  charged  with  a 
loss,  by  the  failure  of  the  Hanker''. 

A  lleceiver  has  been  held  not  to  be  liable  by 
the  Failure  of  the  Testator's  Banker  with  whom 
the  lleceiver  when  going  to  London  to  pass  his 
Accounts  deposited  the  Money,  intending'  to 
draw  for  it**. 

If  a  Receiver  of  the  personal  Estate  of  a  Tes- 
tator does  not,  pursuant  to  the  ordep,  pass  his  Ac- 
counts, and  pay  in  the  balances,  he  will  lose  ids 
Salary,  and  be  charged  with  Interest,  but  not 
upon  each  sum  from  the  time  it  was  received 
according  to  the  strict  rule,  applicable  to  a 
Receiver  of  annual  Rents  and  l^-ofits  ;  but  as 
an  Executor  would  be  charged  in  respect  of  his 
Receipts  *. 

It  is  not  necessary  for  a  Receiver  to  wait  till  at 
the  instance  of  some  other  person,  an  order  is 
made  upon  liim  to  pay  in  Money  received  by 
him,  because  he  may,  upon  /j/v  own  application, 
obtain  an  order  lor  that  purpose**. 

' V.  Joiliiud,   S  Ves.  "   Knight    v,    Eurl   of    Ply- 

7-.  moutli,     iiicntioiiLd,    li   Ves. 

"  Wrra   v.  Kirton,  -11  Ves.  500. 

^77.    overruling,  us    it  nvnw,  "  Potts   and    Lti^htoo,    15 

Knii^lit  V.    Lord    I'lymoutli,  ',i  V>s.  'ITi. 

Ai\.  leO.  S.  C.  1  Dick.   I2'».  ■'  lb.  271. 
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If  it  be  necessary  for  a  Receiver  to  brings  or  to 
defend,  an  Ejectment,  he  must  by  Motion  apply 
for  the  leave  of  the  Court  so  to  do';  and  if  the 
parties  interested  being  adult,  consent,  a  reference 
will  be  made  to  the  Master  to  see,  if  it  will  h& 
for  their  benefit  K 

It  is  the  duty  of  a  Receiver  to  let  the  Estate, 
of  which  he  is  Receiver,  to  the  best  advantage ; 
but  he  must  apply  to  the  Court ^,  and  he  cannot 
turn  out  Tenants  without  an  application  to  the 
Master ''. 

A  Receiver,  it  seems,  cannot  distrain  without 
an  order*. 

A  Receiver  is  not  entitled  to  any  compensa- 
tion for  his  trouble,  unless  where  w^hat  he  does, 
is  in  pursuance  of  an  order  of  the  Court ''. 

If  a  Receiver  is  appointed,  and  the  Owner  of 
t!ie  Estate  is  in  possession  of  part  of  the  Pre- 
mises, application  should  be  made  to  the  Court, 
that  the  Owner  should  deliver  possession  to  the 
Receiver;  who  cannot  distrain  on  the  owner  in 
possession,  as  he  is  not  Tenant  to  him  K 

Receivers  are  not,  in  general,  permitted  to  ap- 


•   Angel    V.  Smith.  9   Ves.  '  Hughes  v.  Huglies,  3  Bro. 

536.  S.  C.  MS.             '  C.  C.  87.  but  see  S.  C.  1  Ves. 

MVynn  against   Lord  New-  jun.    101.  and    Pitt  v.  Snow- 
borough,    3  Bro.  C.    C.    88.  tieu,  3  Atk.  750. 
Anon,  b  Ves,  287.  ''In  re.  Onusby,  1  Ball  and 

s  Morris  V.    Elme,   1  Ves.  Beatty  189. 

Jun.  1:39.  '   Griffith  v.  Griffith,  2  Ves, 

"    Wynne  v.    Lord    Newbo-  401. 
rough,  1  Ve?.  jjui.  1(35,  S.  C 
;i  bio.  C.  C.  b8. 
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ply  the  Trust  Fund  in  repairs  to  avy  considerable 
extent^  without  a  previous  application  '".  It  is  dif- 
ferent as  to  Managers  in  the  West  Indies,  who 
have  a  discretion  in  regard  to  their  Expendi- 
tures". 

A  llt.» 'ivcr,  is  not,  it  seems,  obliged  to  pay  any 
thing  without  an   order  of   Court". 

Where  a  Receiver,  for  the  purpose  of  remitting 
a  considerable  sum,  paid  the  Money  to  a  credit- 
able Tradesman,  and  obtained  Bills  from  him  on 
London,  which  Tradesman  atterwards  failed,  the 
Receiver  was  held  not  responsible;  but  he  would 
have  been,  if  any  fraud  or  collusion  had  appeared, 
and  that  the  Money  was  lost  by  his  wilful  default  '\ 

A  party  claiming  an  Interest  in  Estates  in  the 
Hands  of  a  Receiver,  ot  sequestered,  (for  the  same 
proceeding  may  take  place  in  regard  to  seques- 
tered Estates)  an  Order  is  obtained^  upon  notice 
of  motion,  to  come  in  and  be  examined,  pro  inler- 
esse  suo,  wherein  a  time  is  limited  for  filing  in- 
terrogatories. After  the  Examination,  the  other 
side  hath  liberty  to  examine  Witnesses,  to  falsify 
the  Examination,  and  a  Commission  of  course 
issues,  if  necessary,  wherein  the  Claimant  may 
join,  if  he  thinks  fit;  and  the  Commission,  if  any, 


"  Attorney  General  v. Vigor,  "  Fletcher  v.  Dodd,    1  Yes, 

11   Vo8.   56-i.     Blunt  V.    Cli-  jnn.  85. 

thcro,  6  \'es.  602.  See  Morris  p  Knight  v.  Lord  Plymouth, 
V.  Flmc,  1  Ves.  jun,  139.  and  3  Atk.  4JS0.  auproved  in  Bel- 
Hicks  v.  Hicks,  li  Atk.  274.  chier  Jigain&t  Varsons,  Anibl. 

"  Morris  v,    Elme,    1    Ves.  21U. 
jiin,  130, 


CHANCERY   PRACTICE.  190 

is  returned.  Publication  passes  by  order.  Theu 
an  Order  is  made  to  refer  it  to  the  Master  to  look 
into  the  Examination  and  Depositions,  and  to 
certify  whether  the  Claimant  hath  made  out  any, 
and  what  interest  in  the  Premises,  or  in  any  and 
what  part  thereof.  The  Report  of  the  Master  is 
set  down  to  be  heard  for  directions,  and  the  Court 
pronounces  a  final  order  i. 

5.  Motion  to  amend  BiU. 

A  Bill  may  be  amended  before  the  Defendant 
has  appeared  ^ 

If  a  Demurrer  to  a  Bill  be  allowed,  the  Plain- 
tiff, it  has  been  held,  in  a  case,  in  which  Sir 
Joseph  Jekyll  was  defendant,  may  amend  his  Bill'; 
but  in  other  Cases,  it  appears  to  have  been  de- 
cided differently  ^ 

6.  Motion  to  take  Bill  Pro  Confesso . 

Formerly,  on  original  Bills,  or  Bills  of  Revivor, 
if  the  Defendant  did  not  appear,  but  stood  out  all 
process  of  contempt,  the  Bill  could  not  be  taken 
pro  confesso;  but  if  he  appeared,  and  then  stood 
out  for  want  of  an  answer,  it  might  ^;  but  by  the 
Statute  {6  G.  2.  c.  25.)  if  a  Defendant,  after  the 


*•  Hunt  V.  Priest,   2   Dick.  *  See  case  cited  in  note  to  2 

540,1.  P.Wnis.  300.   and  see  Smith 

''  1  Eq.  Abr.  in  marg.  p.  29.  v.  Barnes,    1  Dick.  G7. 

'    Lord   Koningsby     t.    Sir  *  Anon.  2  Freem.  127.    Cli. 

Joseph  Jekyll,  2  P.  Wms.  300.  Rep,  G5. 
IVels,  114.  lb.  1(30. 
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usual  process  of  contempt,  does  not  appear,  and  is 
brought  into  Court  by  Habeas  Corpus,  ^nd  refuses 
to  enter  his  appearance,  the  Court  may  enter  it 
for  him,  and  proceedings  may  be  had,  as  if  he 
had  appeared  ;  and  if  persons  abscond  to  avoid 
process,  the  Statute  prescribes  certain  steps  to  be 
taken,  and  if  the  Defendant  does  not  appear,  an 
order  will  be  made  that  the  Plaintift's  Bill  be  taken 
jjro  confcsso. 

To  obtain  an  order,  where  the  Defendant  ab- 
sconds, for  taking  tiie  Bill  pro  confcsso  under  the 
Statute,  the  Affidavit  must  state  that  the  Defen- 
dant has  been  in  England  within  two  years  be- 
fore the  Subpoena  ^  and  it  is  not  sufficient  that 
the  Party,  making  the  affidavit,  swears  he  was 
informed,  and  believes  that  the  Defendant  has 
withdrawn  himself  in  order  to  avoid  being  served 
with  the  process  of  the  Court,  but  it  must  like- 
wise be  sworn,  by  Vvhom  the  Party  deposing  re- 
ceived such  Information  ^. 

If  a  Defendant  having  privilege  of  Parliament, 
stands  out  process  of  contempt,  the  Bill  may,  on 
motipn,  according  to  a  recent  Act,  be  taken  j)''''(> 
confcsso;  but  tlie  Act''  only  extends  to  cases 
where  the  Bill  is  filed  for  Discovery  only,  and  not 

to  Bills  for  i?c/^«/^ 

If,  where  an  order  is  made  to  take  a  Bill  pro 


»  Bishop    of  Winrhpstrr  v.         '  45  Geo.  3.  c  124.    s.  5. 
Bearer,  r>   Vcs.   113.  JNeiile  v.         **  Jones   v.   Davis,  17   Ves, 
Norris,  5Ves.    I.  368. 

''  Burton    V.   3Ialvon,  Barn, 
401,  403. 
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cotifesso,  the  Defendant  moves  to  discharge  it, 
on  payment  of  costs,  and  oHers  to  put  in  an  an- 
swer, tije  Court,  it  seems,  will  see  what  answer 
is  proposed  to  be  put  in*"  ;  but  if  the  delay  has 
been  extravagantly  long,  the  Court,  it  seems, 
will  not  interfered 

Where  a  Party  is  in  custody  for  not  putting  in 
his  answer,  and  a  motion  is  made  to  take  the  Bill 
pro  corifesso,  it  is  not  sufficient  to  produce  a  cer- 
tificate that  the  answer  is  on  the  file,  unless  there 
has  been  a  payment  or  tender  of  costs  ;  but  it 
the  Plaintiff  has  taken  an  office  copy  of  the  answer, 
it  cannot  be  treated  as  a  nullity^. 

If  there  be  more  than  one  Defendant,  and  ^11 
the  process  for  contempt  has  issued,  the  Bill  may 
on  motion,  be  taken  pro  confesso  ;  but  if  there  are 
more  defendants,  the  cause  must  be  set  down"". 

After  two  insufficient  answers  to  an  Informa- 
tion, an  order  may  be  obtained,  to  set  down  the 
cause,  in  order  that  the  Information  should  be 
taken  pro  confesso'. 

Where  a  Defendant  to  prevent  his  being  brought 
lip  by  an  alias pluries  habeas  corpus,  as  often  as  he 
was  turned  over  to  the  Fleet,  removed  himself 
back  to  the  Kinsr's   Bench,  it  was  ordered,  if  he 


*  Hearne  V.  Ogilvie,  11  Ves.  3  Ves.  209.  The  case  contra  of 

77.  Hawkins  v.  Crook,  '2  P.  Wuis. 

f  Williams  against  Thomp-  CjG.wus  shaken  in  Davis  v.  Da- 
son,  2  Bro.  279.  vis, 2  Atk.21.butthis lattercase 

8  Sidgier   v.  T}  le,  11    Ves.  was  compromised.  See  Helston 

?,02.  V.  ilobinson,  4  Vin.  41().  pi.  2. 

"  Seagrave    v.    Edwards,    3  and  Abergavcnyv.Abergaveny, 

Ves.  372.  2  1^.  Abr.  17l>.  pi.  0. 

'  Attorney  Gene.al  v.  Young, 
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(lid  not  put  in  his  answer  by  the  time,  an  alias 
pluries  would  have  issued,  the  Bill  should  be  taken 
pro  conjesso  against  him''. 

7.  Motion  to  examine  Witnesses  de  bene  esse. 

We  have  already  seen',  that  where  a  Party  is 
apprehensive,  that  Witnesses  to  important  facts 
may  die,  before  any  Suit  or  Action  is  brought,  and 
before  he  can  have  an  opportunity  of  examining 
such  Witnesses,  in  the  ordinary  way,  a  Bill  lies  to 
perpetuate  such  testimony  ;  and  where  afters  suit 
is  commenced,  but  before,  in  the  regular  course 
of  proceedings  tlie  Witnesses  can  be  examined, 
their  testimony  is  likelv  to  be  lost,  the  Court,  on 
motion,  supported  by  affidavit,  will  grant  a  com- 
mission to  examine  such  Witnesses  de  bene  esse  ; 
and  this  practice  has  long  been  in  use,  as  appears 
by  a  case  in  Carey  '". 

Where  the  application  is  on  the  ground  of  age, 
the  motion  requires  a  notice  ". 

A  Witness  who  is  old,  (seventy  years,)  or 
infirm,  and  in  danger  of  dying,  or  who  is  the  onlif 
Witness  on  tlie subject  •',  or  about  to  quit  the  king- 
dom'',  or  go  to  Scotland',  Avill  on  a  Motion  for 
that  purpose,  supported  by  affidavit,  be  ordered  to 
be  examined  de  bene  esse.     And  in   one  case,  two 

■^  Penflerj2:rast  V.  Sanbergue,  Ward,  2  Dick.  (US.    Ilaiikin 

2  Dick.  5:3r).  a^aillst  Middleditch,  2  iiro. 
'  Ante,  1  vol.  lo2.  etc.  C.  C.  041.  Bcllatuy  v.  Jones, 
"•  p.  48.  S.  C.  1  Dick.  2.  8  Vcs.  ,31. 

"  Bellamy  v.   Joiies,  8  Ves.         "  Siielly  v. ,13  Ves.  57. 

SJ.  Fitzhugh  V.  F,ee,  Ambl.Or>. 
"  Sliirley    v.    I^ord    Ferrers,         '  Botts  v.  Vereltst,  1    Dick. 

3  W    Win's.    77.    rturt,oii    v.  454. 
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Persons,  the  only  Persons  who  had  knowledge  of 
the  material  facts,  were  ordered  to  be  exa- 
mined de  bene  esse,  without  any  regard  to  their 
age  *;  and  it  seems,  indeed,  that  wherever  Justice 
requires  such  examination,  it  will  be  granted':  but 
the  Court  looks  with  some  jealousy  on  these 
applications,  and  never  permits  them,  unless  upon 
absolute  necessity,  because  the  Witness  stands 
pledged  to  re-swear  what  has  been  sworn ". 

The  Affidavit  in  support  of  the  Motion  must 
shew  that  the  particular  person  knows  the  fact, 
and  (in  general)  is  the  only  person  who  knows  it ; 
and  it  is  not  sufficient  for  the  Agent  to  swear,  that 
he  is  informed  by  the  Witness,  that  he  can  prove 
the  particular  fact,  and  the  belief  of  the  iVgent 
(not  shewing  the  ground  of  his  belief)  that  no  other 
person  can  prove  if. 

It  is  a  fundamental  Rule,  that  Depositions  de 
bene  esse  are  not  to  be  published,  but  where  there 
is  a  moral  impossibility  to  have  an  examination 
in  chief''':  as  where  the  Witnesses  die  before 
Issue  joined,  or  are  beyond  sea'';  and  when  depo- 
sitions are  allowed  to  be  published,  they  cannot 
be  read  at  Law,  unless  it  is  proved  to  the  satis- 
faction of  the  Court  that  the  Witness  could  not 


'  Lord  Cholmondely  against         '  Rowe  v.   ,  13  Ves. 

the  Earl  of  Oxford,  4  Bio.  C.  2G1. 

C.  157.  "*  Gason  v.  Wordsworth,   2 

♦  Shelly  V. ,  13  Ves.  56.  Ves.  337. 

"^  Bellamy  v.  Jones,  8  Ves,        *  See  2    Ves.  497.  Marsden 

32.  V,  Bound,  1  Vern.  331.  , 
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be  examined  at  the  Trial  y.  On  motion  and  Atfi* 
davit,  tlie  Officer  in  whose  possession  the  original 
depositions  arc,  will  be  ordered  to  attend  the 
trial,  and  if  it  is  proved  to  the  satisfaction  of  the 
Courtof  Law,  that  the  Witness  is  nnable  to  attend, 
the  original  deposition  may  be  tendered  to  the 
Court  '. 

Where  ^n  account  must  necessarily  be  directed 
at  the  hearing,  a  Commission  to  examine  Wit- 
nesses beyond  Sea  before  the  hearing,  will  not 
be  granted,  if  it  would  delay  the  account;  but 
application  must  be  made  for  such  Commission, 
after  the  account  is  directed  \ 

After  answer,  a  Motion  may  be  made,  for  a 
Commission  to  examine  Witnesses  abroad,  even 
in  an  enemi/'s  country  ^;  and  in  such  cases,  the 
practice  seems  to  be,  to  direct  the  Commission  to 
the  nearest  neutral  Port  *". 

In  these  cases,  it  is  not  necessary  to  state  the 
points  to  which  tlic  examination  is  intended  to 
be  applied'',  but  only  the  name  of  the  Witness, 
that  his  evidence  is  material,  and  that  he  is 
abroad  %     On  a  Bill  for  an  Injunction,  the  Court 


'  T  iitterell  against  Ucynell  "  Cahill  v.  Sheplierd,  12Ve6. 

jiml  others,    I   Mod.  284.' An-  335. 

drews  v.  l';iliner,  IS  Vts.  22.  "^ v.  Romnej',  Ainbl. 

''   Atidrtws  V.    I'uliiwT,    IG  C2. 

Ws.   hut  s»'c   Price    v.  IJridt;-  ''  Rougemont  v.  The  Koyal 

iiuui,  1  l)n  k.  141.  whtiv  oiiUt  r'xchangc  AssuranceCompany, 

■\vijs  difi'trtiit.  7  \  c's.  o04. 

"  Adams  and  Boliuti,  Barn.  '  Oldham  v.  CarU'ton,  4  Bro. 

270,  1.  C.  C.  hb.  See  .Icbsui)  and  Du- 

1)01 1;  Ijurnaid,  l'J2j-J,4. 
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Will  not  grant  a  Commission  to  examine  a  Witness 
in  India,  without  a  full  aflfidavit  of  materiality  ^ 

In  one  case,  it  was  held,  tliere  must  be  an  affida- 
vit,  that  the  matter  in  question  arose  abroad  ;  or 
it  must  appear  so  on  the  pleadings".  And  in  ano- 
ther case,  where  a  Commission  was  sought  to 
prove  that  a  Legacy  given  by  a  Codicil  was  meant 
to  be  accumulative,  it  was  thought  necessary  that 
the  PlaintifFshould  swear,  she  believed  the  Legacy 
was  meant  to  be  so  '*. 

When  a  Commission  is  executed  abroad,  the 
person  who  takes  it  out,  and  returns  it,  must 
make  an  affidavit,  that  he  received  it  from  the 
Commissioners'. 

Where  Witnesses  were  examined  de  bene  esse,  in 
Sweden,  and  the  Council  of  Sweden  refused  to 
let  a  Commission  be  executed  for  examining  them 
in  chief,  the  Depositions  de  bene  esse  were,  on 
motion,  allowed  to  be  read''. 

If  a  Commission  be  granted  to  examine  Wit- 
nesses abroad,  and  before  examination,  the  Plain- 
tiff dies,  yet,  if  the  examination  is  previous  to 
notice  of  the  Plaintiff's  death,  it  will  be  effectual  ^ 

If  a  Commission  to  examine  Witnesses  be  taken 
out  in  the  vacation,  and  has  not  a  certain  return, 
but  only  sine  dilatione,  it  does  not  expire  the  first 
day  of  the  following  term  ;  but  may  be  continued 

'  Moody  V.  Steele,  2   Anst.  '     Bounlillon    v.     Alleyne, 

88G.  4  firo.  C.  C.  100. 

«   Akers    against    Chancev,  ^    Gusson    v.     Wordsworth, 

2  Bio.    C.    C.  273;   and  see  Ambl.  108.  S.  C.  2  Ves.  325. 

Chitty  V.  Selwyn,  2  Atk.  359.  '    Thomj'.son's    case,    3     P. 

'■  Coote  against  Coote,  1  Brc.  Wins,  lUi). 
€,  C,  449. 
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in  Execution  the  whole  of  the  next  term,  to  the 
last  return,  and  if  necessary,  the  Defendant  may- 
apply  to  enlarge  Publication  till  the  last  day  of 
the  term*. 

Where  Commissioners  on  Defendant's  side  do 
not,  owing  to  illness,  attend,  and  Depositions  are 
taken  exparte,  anew  Commission  will,  on  Motion, 
be  ordered,  if  accompanied  with  an  affidavit,  that 
the  Defendant  or  his  Agents  havenotseen,  heard, 
or  been  informed  of  the  Plaintiff's  depositions,  nor 
willingly  will,  &c.  &c.  till  he  hath  examined,  or 
till  Publication  ;  but  the  new  Commission  will  be 
at  the  Defendant's  expencc,  and  with  liberty  to  the 
Plaintiffs  to  cross-examine''. 

After  the  Trial  of  an  Issue,  an  order  may  be 
obtained,  to  examine  dehene  esse,  a  Witness  above 
seventy,  it  being  suggested  there  was  an  intention 
to  move  for  a  new  Trial ", 

8.  Motion  for  Payment  of  Monei/ into  Court, 

In  general  Cases,  the  Courliwill  not  deal  effec- 
tively between  Parties,  till  the  Answer  comes  in  ; 
but  a  Defendant  has  been  ordered  to  pay  Money 
into  Court  before  an  Answer,  in  a  case  of  gross 
fraud  appearing  on  the  Aflidavit  of  the  PJaintifT, 
and  the  Afiidavitin  answer,  not  satisfactory ''. 

If  no  Aflidavit  had  been  made  in  answer,  the 
Court,  it  seems,  would  not  have  interfered  •=. 


'  Barusley  V.  Powell,  3  Atk.  •*    Jervis    v.    White,    C  Ve?. 

59a.  7.3s. 

"  Grant  against  Barber,   2  '  lb.  730.  and  Vann  w  Bar- 

Dio.  C.  C.  2.  net,  2  Bro.  C.  C.  lOS. 
^  Anonymous,  G  Ves,  573» 
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9.  MoLionfor  leave  to  sue  in  Forma  Pauperis. 

Before  a  Suit  is  commenced,  or  in  any  Stage  of 
it,  application  may  be  made  either  by  Motion  or 
Petition  to  sue^  or  defend,  in  forma  pauperis  on  a 
proper  Affidavit,  and  a  Certificate  of  Counsel,  that 
there  is  just  cause  ofSuit^ 

An  order  for  suing  m  forma  pauperis,  must  be 
founded  on  an  Affidavit  of  the  Pauper  himself, 
that  he  is  not  worth  £5  :  the  Affidavit  of  another 
person  to  that  effect  is  not  sufficient^.  And  this 
Indulgence  extends  only  top  rsons  suing  in  their 
own  rights,  and  not  where  they  sue  as  Executor, 
or  Administrator''.  An  Affidavit  of  a  Pauper  con- 
victed of  Perjury,  is  admissible  to  enable  him  to 
sue  as  a  Pauper*. 

If  a  Pauper  files  an  improper  Bill,  he  is  liable 
to  be  committed''.  If  the  Bill  contains  Scan- 
dal, he  must  pay  the  Costs  of  it'.  If  the  Bill 
be  amended  by  leaving  out  some  of  the  Defen- 
dants, he  must  pay  Costs'".  If  it  he  dismissed  at 
the  instance  of  the  Pauper,  he  also  pays  Costs". 

A  Party  may  be  dispaupered  at  any  time,  if  it  be 
shewn  that  he  is  of  ability  toprosecute  the  Suit  • 
or  misconducts  hirnselfp.  If  he  is  in  possession  of  the 
Property  in  question,  he  will  not  be  considered  as 

^  11  Ves.  49.  13  Ves.  511.  "^  Pearson  v.  Belchler,  4  Ves. 

^  Wilkinsju  against  Belsher,  630. 

2Bro.   C.  C.  272.  and   see  2  'Tot.  391. 

13ro.  C.  C.  22.  ""  New.  iiurr.  391. 

"Paradice   v.    Sheppard,     1  "  3  Bro.    C.    C.  391.  Newl. 

Dick.  136.  Harr.  .391. 

'  Bowyer  v.  M'Evoy,  1  Ball  °  Newl.  Harr.  390. 

and  Beattv,  5G2.                   .  "  Corbett  v.  Corbett,  16  Ves, 

407. 
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a  Pauper''.    Litigious  conduct  in  a  former  Suit,  is 
not  a  sufficient  ground  to  dispauper  a  person**. 

10.   Motion  for  a  Reference  of  Title. 

In  the  case  of  a  \\\\\  for  the  specific  performance 
of  an  Agreement,  containing  merely  an  Averment 
of  the  contract,  and  no  specii:!  fact  put  in  Issue, 
a  motion  may  be  made  by  the  Plaintiff  before 
Answer,  for  a  Reference  of  the  Title,  upon  his 
\mdertaking  to  do  all  such  Acts  for  the  purpose 
of  executing  what  the  Court  thinks  right,  as  if  the 
Answer  was  in,  and  tho  cause  brought  to  an  Hcar- 
^ncr^  This  Practice  is  modrrn,  and  first  established 
by  Lord  T/turlow,  where  nothii)^  but  the  Title  was 
in  dispute.  Where  more  than  the  Title  is  in  dis- 
pute, a  claim  of  compensation,  for  instance,  such 
a  motion  has  been  refused  ^ 

Motions  before  Answer  on  the  part  of  the  Defen- 
dant may  be, 

1.  JMotionfor  Time  to  answer. 
In  a  Town  Cause,  the  Defendant  has  eight  days 
after  his  Appearance  to  j>ut  in  his  Answer.  In  a 
Country  Cause  he  has  until  the  first  day  of  the 
next  Term  after  his  Appearance  to  move  for  a 
Commission  to  take  his  Answer.  It  is  a  motion 
of  course.  If  the  Defendant  is  not  prepared  to  put 
in  his  Answer  by  that  time,  he  may  apply  by 
Motion  or  Petition  for  further  time,  and  is  entitled 

Pll  Ves.  49.  '  Balmanno    V.  I.umicy,     1 

"Jlowverv.    M'Evoy,    1  Hall     Ves.  and  Bea.  p.  -224. 

and  Bcatty,  004.  l(j  Vts  -^07.  " v.  Jshcllou;   1  Vcs, 

and  Bea,  010. 
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to  three  Orders  for  time.  In  a  Town  Cause  the  first 
order  is  for  a  month's  further  time  ;  the  second,  for 
three  weeks  ;  and  the  third,  for  a  fortnight.  In  a 
Country  Cause,  the  first  order,  is  for  six  weeks  ; 
the  secondn  for  a  month  ;  and  the  third,  a  fortnii^ht. 

Where  a  Defendant  is  ill,  and  unable  to  travel, 
he  may  obtain  a  Dedimus  to  take  his  answer, 
though  he  lives  within  twenty  miles  of  London*. 

By  an  Order  o^  the  Court  ^,  if  a  </<?></ applica- 
tion be  made  for  time  to  answer,  the  Defendant 
must  consent  to  enter  his  appearance  with  the 
Register,  by  his  Clerk  in  Court,  in  four  days,  con- 
senting that  the  Serjeant  at  Arms  shall  go  against 
him  as  on  a  Commission  of  Rebellion,  in  case  he 
doth  not  put  in  his  answer  by  the  time  granted. 

By  the  same  Order,  on  2l  second  application  for 
time  to  answer  an  amended  Bill,  or  after  excep- 
tions allowed,  the  Defendant  must  consent  to  tlie 
same  terms  ;  but  it  is  provided  by  the  Order,  that 
this  is  not  to  preclude  an  Application  to  the 
Court,  under  special  circumstances. 

The  order  does  not  mention  Peers  ;  but  it  has 
been  decided,  that  if  a  Peer,  a  Defendant,  has  ob^ 
taineda  third  order  for  time,  and  has  undertaken 
that  if  the  Answer  is  not  put  in,  a  Sequestration 
shall  go,    and  afterwards  puts  in   an  insufficient 


-  Newl.  Harr.   164.    and  the     coliveniences  lliat   led    to  this 
JUS.  cases  there  cited.  order,  the  aiioiiyuious  Case  ia 

»  '23d  January,  1794.  4  Jiro.      2  Vts.   Jun.  270. 
Qh.  C.  544.  see  as   to  the  'm- 
VOL.   II.  JP 
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Answer,  a  motion  for  a  Sequestration  absolute^ 
may  be  made  ^. 

A  Defendant  linving  had  a  third  order  for  time, 
Tipon  the  terms  of  the  Order,  andafterwards  putting- 
in  an  Answer  which  is  excepted  to,  and  submit- 
ting to  exceptions,  is  not  entitled  to  farther  time •=; 
hut  a  defendant,  who  lias  only  had  one  Order 
for  time,  and  Exceptions  arc  allowed  to  his 
Answer,  he,  not  having  previously  been  put 
under  terms,  is  entitled  of  course,  to  one  order 
for  time,  and  is  not  to  come  under  terms,  before 
the  second  order. 

And  where  the  Defendant  put  in  a  Plea,  upon 
which  the  PlaintiflT  amended  the  Dill,  and  paid 
Costs,  it  was  held,  that  this  Case  did  not  come 
within  the  general  Order,  but  that  the  Defendant 
was  entitkd  to  the  same  timn  to  answer  as  upon 
an  oric-inal  Bill,  because  the  amended  Bill  in 
such  Case  stands  in  the  place  of  a  new  Bill,  the 
timcndment  being  permitted,  to  save  expence  '\ 

After  two  Answers  reported  insufficient,  the 
Defendant  is  not  entitled  to  six  weeks  time  to 
answer  ^ 

A  commission  to  take  an  Answer  of  a  person 
resident  in  a  foreign  country  at  war  with  us,  must 
be  executed  in  that  very  country  ^ 

Before  the  regular   orders   for  time   to  answer 

^  Vid.Creijorv.  Lord  Ariin-  ^  Spencer  v.  Bryan,  9  Ves. 

tlel,     8    Ves."   87.      and     se«  231. 

Portier  V.  l)f  lii  ("our,  ib.  60'?.  "  Gresjor  v.  Lord   Arundel, 

•^^  Porti.:r    V.  l)c   la  Cour,  8  0  Yes.  f44. 

Yes.  (jOI ,  f  — *«  ^^  Romney,  Ambl.  62, 
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ijave  been  obtained,  a  special  application  maybe 
made  for  time  to  answer  an  amended  Bill^. 

If  a  Bill  be  filed  against  a  Person  who  has  been 
sent  as  Ambassador  to  a  Foreign  Court,  the  De- 
fendant may  move  that  proceedings  should  be 
stayed  for  a  year  or  a  day,  unless  the  Defendant 
should  sooner  return  into  England  ''. 

Under  an  order  merely  for  time  to  answer^  a 
Plea  may  be  filed',  though  it  be  in  the  nature  of  a 
Plea  in  abatement  "^  ;  but  not,  it  seems,  a  Plea 
of  Outlawry';  but  under  such  an  order,  a  De- 
murrer could  not  be  filed  ™;  nor  a  Demurrer  ta 
yjar/,  and  an  answer  to  the  rest".  Where  the  De- 
fendant means  to  demur  only,  he  must  do  that 
without  asking  time  ;  unless  where  a  very  special 
ground  is  laid.  If  he  asks  time,  he  may  ask  time 
to  answer  only,  or  for  time  to  plead  answer  or  de- 
mur ;  but  if  he  applies  for  that  order,  he  cannot 
demur  alone  "  ;  though  that  Rule  may  operate 
very  inconveniently.  Nor  is  he  allowed  to  demur 
and  answer  only  by  denying  combination,  or  some 
such  trifli no;  matters P:  he  must  denv  some  mate- 
rial  facfi. 


^  Norris  V.  KenaeJj',  12  Ves,  ™  Taylor    and    Milnor,    10 

66.  Ves.44i  2P.  Wnis.  401. 

'■  Pilklngton    v.     Stanhope,  "   Kenrick    against  Clavton, 

2  Venn.  317.  2  Bro,  C.  C.  214.  Done  v.Pea- 

*  Anony.  2   P.    Wnis.   464.  cock,    3     Atk,   72(5.     contra, 

I  Vorn.  2*75.   3  P.  Wins.    80.  Haster  v.     Weston,    1    Venu 

and  see  Roberts  v.    Hartley,  1  463. 

Bro.  C.  C.  56.  "  Taylor  v.  IMilner,   10  Ves. 

"    De    Minckiiitz   v.  Udney,  447.  and  see  2  Bro.  214. 

16  Ves.  355.   and  Koherts  aild  ''  Stephenson  v.    Gardener, 

Hartley,  1  Bro.  C.  V.  5(3.  2  P.   Wins.  28l). 

"   Pliilips     V.     Gibbons,    18  i  Attorney  General  and— > 

Ves.  ly-i.  Vin,  A  br.  tit.  th.  ( W.  a)  Ca,  2. 

i'2 
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Tlioiigb  an  order  for  time  to  answer  on!}', 
js  inconsiderately  obtained,  the  Court  will  not 
allow  the  mistake  to  be  corrected''. 

2.  Motion  hy  Defendant^  to  refer  a  Bill  of  ForeclO' 
sure,  or  for  a  specific  Perforynance. 

By  the  Stat.  7  Geo.  2.  c.  20.  it  is  enacted,  that 
upon  a  Bill  of  Foreclosure,  the  Court  upon  appli- 
cation by  the  Defendant,  having  a  right  to  redeem, 
2nd  upon  admission  of  the  right  and  titleofthe 
Plaintiir,  may,  before  the  cause  shall  be  brought 
to  a  hearing,  make  such  order  or  decree  as  the 
Court  could  have  made,  if  the  cause  had  been 
regularly  brought  to  a  hearing  ;  but  it  is  provided 
that  the  act  shall  not  extend  to  any  case,  where 
the  person  against  whom  the  redemption  is  pray- 
ed, shall,  by  writing,  to  be  delivered  before  the 
money  shall  be  brought  into  Court,  to  the  Attor- 
ney or  Solicitor  for  the  other  side,  insist,  either, 
that  the  party  has  no  right  to  redeem,  or  that  the 
premises  are  chargeable  with  any  other  sum  than 
what  appears  upon  the  ■\3ortgage,  or  shall  be  ad- 
mitted upon  tlie  other  side,  or  where  the  right 
of  redemption  shall  be  controverted  by  different 
persons;  nor  shall  be  any  prejudice  to  subsequent 
Mortgagees  or  incnnibruncers '. 

A  Reference  to  the  Master  under  this  act  is 
considered  ns  proceeding  upon  an  admission  that 
the  Principal  and  Interest  is  due  upon  the  Mort- 
gage ;  and  therefore,   the   Master   cannot    admit 

'  Pl.ilips   V.     Gibbons,     18         •  Sec  4  Vt-s.  105. 
V>-s.  ISO. 
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evidence  to  dispute  that ':  and  where  the  Bill  is 
not  confined  merely  to  Foreclosure,  but  sets  up  a 
distinct  demand  beyond  the  Mortgage,  no  order 
or  reference  can  be  made,  under  this  Statute**. 

But  though  on  a  Bill  for  a  Foreclosure^  the  De- 
fendant is  entitled  by  the  Statute  to  come  in  upon 
motion,  and  have  an  immediate  reference,  yet  if 
he  is  in  contempt  for  want  of  an  answer,  he  can- 
not move  for  a  reference''.  The  Jurisdiction  un- 
der the  Statute  gives  the  effect  of  a  Decree  for  a 
Foreclosure  by  a  short  order,  and  is  the  same  as 
if  the  Cause  was  brought  to  a  hearing.  The  time 
for  payment,  therefore,  may  be  enlarged  on  the 
usual  terms  "^, 

So  under  a  Bill  for  the  specific  performance 
of  an  Agreement,  where  the  only  question  is, 
whether  a  good  title  can  be  made,  a  reference  to 
the  Title,  will,  on  a  motion  by  the  Defendant,  be 
ordered,  though  no  answer  has  been  put  in. 

3.  Motion  for  a  Reference  to  see  if  two  Suits  are  for 
the  same  Purpose. 
Where  several  Bills  are  filed  by  a  Rector,  pray- 
ing an  account  of  Tythes,  a  Special  /ipplication 
may  be  made  before  answer,  for  a  Reference  to 
the  Master,  to  examine  and  certify,  whether  the 
several  causes,  and  some  and  which  of  them  may 
not  be  consolidated,  and  in  the  mean  time,  that  all 


*  Huson  V,  Hewson,  4  Ves.  '  Hewitt  v,  M'Cartney,  13 

105.  Ves.  5(i0. 

"  Bastard  V.  Clarke,  11  Ves.  '   Wakerell   v.    Delight,  9 

489.  Ves.  3C. 
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further  proceedings  may  be  staid;  Init  tlip  motion 
is  not  one  ot  course  ". 

It  has  never  l)cen  reduced  to  a  general  Rule, 
nor  ever  can,  that  one  Hill  should  be  depending 
only,  where  there  is  a  number  of  Creditors  con- 
cerned y.  A  Bill  WMS  brought  by  Creditors  in  the 
Court  of  Exchequer^  and  a  Decree  was  made,  and 
then,  other  Creditors  brought  a  Bill  in  Chanccri/^ 
for  the  same  purpose,  and  the  Court  decreed  the 
account,  &c.  the  Decree  in  the  Exchequer  not 
being  complete  \ 

There  is  a  case  in  Mosclt/  %  in  which  it  has 
been  laid  down  that,  on  Mic  Motion  of  a  De- 
fendant, before  answer,  the  Court  will  refer  it  to 
the  Master  to  see  if  two  Suits  instituted  a!::ainst 
the  Defendant,  are  for  the  same  matter  ;  and  Lord 
IIardwicke,\n  another  Case  ^,  observed  that,  if  two 
Actions  at  Law  are  brought  in  the  same  name  and 
for  the  same  matter,  the  pendency  of  one  may  be 
pleaded  in  abatement  of  the  other;  but  if  two 
such  Bills  are  brought,  this  Court  takes  a  more 
particular  method  ;  referring  it  to  a  master  to  in- 
quire whether  both  are  for  the  same  matter  ;  and 
if  so,  may  stop  proceedings  in  the  last  ;  but  in  a 
recent  Case,  this  motion  has  been  refused,  the 
regular  mode  of  obtaining  the  reference  being'said 
to  be,  by  Plea ". 

If  two  Bills    are   brou2,ht  on  behalf  of  an  7/^- 


»  Keij^hly  and    Browne,  IG  '  P.  2f.S. 

Ves.  344.  "  Ga-e   v.  Lord  StafTord,   I 

»  Anon.  3Atk.  (m.  Ves.  54o. 

*  Covs<Tarne   a^^aiust  Jones,  "  I\Iunayaud  Shadwell,    17 

Ambl.  Gia.  Ves.  353' 
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/«w<,  by  different  Procliein  Amies,  the  Court  refers 
it  to  see  if  they  are  for  the  same  matter,  and  vvliich 
is  most  for  the  Infant's  benefit,  and  will  stop  the 
others 

If  there  be  a  Mortgage  on  a  Real  Estate,  and  a 
<lerivative  Mortgage,  or  Assignment  thereof  made 
by  the  Mortgagee,  the  Assignee  or  derivative 
Mortgagee,  may  bring  two  Bills  to  have  a  redemp- 
tion or  Foreclosure  ;  nor  can  the  Court  stop  either 
of  the  Suits,  though  when  the  causes  come  to  be 
heard,  it  would  form  an  ingredient  in  the  consi- 
deration of  Costs,  which  the  Court  would  order 
to  be  paid  for  the  vexation '^. 

So,  a  Man  may  bring  two  Bills  at  his  ov/n  ex- 
pence,  making  use  of  the  name  of  his  Assignor  in 
one  ;  nor  can  the  Court  say  he  shall  be  stopt  in 
that  one  *". 

5.   Motion  t}iat  Defendant^  a  Feme   Covert,  may 
answer  separateli/. 

A  married  woman  if  she  cannot  conscientiously 
swear  to  the  answer  drawn  by  her  Husband,  may 
apply  for  an  order  to  answer  distinct  and  separate 
from  her  Husband.  If  the  Husband  insists  on 
the  Wife  putting  in  the  answer  he  wishes,  it  is 
punishable  as  a  contempt  of  Court '. 

If  a  Husband  is  Plaintiff  in  a  Suit,  and  makes 
his  Wife  a  Defendant,  she  may  answer  separately, 
"without   an    order   of    the  Court   for   that   pur- 

«=  See  1  Ves.  645.  *  Ex  parte  Ilalsam,  2  Atk, 

'  lb.  50. 

^  Ib.54G. 
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pose**;  but  if  she  refuses  to  answer,  an  attach- 
ment, it  seems,  may  issue  in  the  first  instance  ; 
but  the  better  mode  is  first  to  move  for  an  order 
that  she  may  put  in  an  Answer ^ 

Regularly,  the  Answer  of  a  jF<; we  Covert,  if  se- 
parate, ought  to  have  an  order  to  warrant  it ;  but 
if  the  Feme  Covert's  separate  answer  be  put  in 
without  an  order,  and  the  same  be  a  fair  and  ho- 
nest answer,  and  deliberately  put  in  with  the 
consent  of  the  Husband,  and  the  riaiatiti"  accepts 
of  it,  and  replies  to  it,  the  Court  will  not  at  the 
instance  of  the  Wife,  or  of  her  Executor,  set  it 
9side  ^, 

6.  Motion  for  leave  to  deftnd  in  forma  Pauperis. 

A  Defendant,  swearing  he  is  not  worth  five 
pounds,  his  just  Debts  being  paid,  and  his  wear- 
ing apparel  excepted,  will,  on  motion,  or  petition, 
be  admitted  to  defend  the  Suit  in  forma  Pauperis; 
nor  is  any  certificate  necessary,  as  it  is  on  the 
application  of  a  pauper  Plaintiff. 

An  Affidavit  that  the  Defendant  is  not  worth 
more  than  five  pounds,  except  the  matters  in 
question,  will  not  entitle  him  to  defend,  in  forma 
Pauperis^  where  it  appears  the  Defendant  is  iq 
possession  of  the  Land  in  Question*. 

7.  Motion  for  Security  for  Costs. 
If  on  the  face  of  the  Bill,   the   Plaintiff  appears 

*  Mitf.  95,  9G.  "  Duke  of  CI  andos  v.  Tal- 

"    Anslic   V.    Medlicott,   13     bot,  2  P.  Wms.  370. 
Vfs.  26C.  '  S[)enccr  v.  Bryant,  \\  Vcs. 

40. 
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to  be  heyond  Sea,  or  if  at  the  time  of  filing  the 
Bill,  the  Defendant  knows  it,  the  Defendant 
may  (vmless  the  Plaintiff  be  a  Land  or  Sea  Of- 
ficer^ or  Consul,)  apply  for  Security  for  Costs ; 
but  the  motion  should  be  made  before  Answer, 
or  time  prayed  to  answer,  otherwise  it  is  con- 
sidered as  waived s. 

If,  indeed,  the  Defendant  is  a  stranger  to  the 
fact,  and  it  comes  only  to  his  knowledge  in  the 
course  of  the  Cause,  the  motion  may  be  made 
•when  the  information  is  required ''. 

If  the  Plaintiff  describes  himself  in  his  Bill  of 
a  place  where  he  cannot  be  found,  he  must  give 
security*. 

A  Plaintiff  residing  abroad  is  not  compellable 
to  give  security  where  there  are  Co-plaintiffs, 
since  they  are  liable  to  pay  the  Costs ''. 

IMerely  living  abroad  has  been  holden  not  a 
sufficient  ground  for  the  motion,  but  that  the 
party  in  his  Affidavit  must  swear,  the  person  has 
left  the  Kingdom  since  the  filing  of  the  Bill,  and 
is  settled  abroad^;  but  this,  it  seems,  is  not  now 
the  Rule. 

If  an  Ambassadors  Servant  brings  a  Bill,  he, 
being  a  privileged  person,  must  give  security  to 
answer  Costs  "'. 


'  Colebrook  v.  Jones,  IDick.  '  2  Fowl.  Exch.  Prac.  370. 

154.  "   1    Dick.  282.    Walker  v. 

«  Anon.  lOVes.  287.  Craig  Eubterby.O  Ves,  012. 

against  Bolton,  2  Bro.   C.  C.  '  Anon.  2  Dick.  775.    Beck- 

009.    Stackpoole  v.     O'C'alli-  man    v.  Le  Granpje,    1   Anstr. 

ghan,  1  Ball  and  Beatty  560.  359.  Sed  vid.    Green  v.  Char- 

"Meliorucchy  v.Meliorucchv,  nock,  1  V^es.  Jun.  377. 

2  Ves.  24.   S.  C.   I  Dick.  147.  '"  Goodwin  v.  Archer,   2  P. 

and  see  Lonergan  v.  Rokeby,  2  Wuis.  402.  Mos.  17&. 
Dick.  799. 
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A  Plaintiff  only  going  abroad,  is  not  obliged 
to  give  Security  ibr  Costs";  he  must  be  resident 
abroad";  and  in  a  Case  where  the  Plaintiff",  afterthc 
filing  of  his  Bill;,  and  an  answer  b}'  the  Defendant, 
^vent  to  the  West  Indies^  for  tJic purpose  of  arrang'- 
iniy  his  affairs^  and '\nioYmcd  his  Solicitor  (as  the 
Solicitor  s\vore»)  that  he  intended  soon  to  return 
to  this  country,  where  he  left  his  Family,  the 
Chancellor  refused  to  order  security  to  be  given 
for  Costs''. 

Where  the  Plaintiff  was  to  be  sent  out  of  the 
Kingdom  under  the  Alien  Act,  security  for  Costs 
was  required''. 

A  Plaintiff,  out  of  the  Jurisdiction,  must  give 
security  for  Costs  to  the  extent  of  forty  pounds, 
but  not  where  there  are  Co-plaintiffs  resident  in 
England'';  nor  will  security  for  a  larger  Sum  be 
ordered,  on  the  ground  of  the  Plaintiff  being  in 
distressed  circumstances\  If,  however,  the  Plain- 
tiff ask  a  favour  of  the  Court,  some  terms  may 
be  imposed*;  but  it  seems  doubtful  whether  the 
Court  has  a  discretionary  authority  in  this  re- 
spect, without  referring  to  the  Master". 

If,  after  the  answer  is  put  in,  the  Plaintiff 
goes  abroad  vnth  an  intention  to  reside,  and  is 
domiciled    abroad,    security    for    costs    will  be 

"  Iloby  V.  Hitchcock,  5Ves.  '  Walker  v.  Eastcrby,  8  Ves. 

700.  G12. 

°  fireen    aij^siinst    Charnock,  "  Ogilvie  v.  Heanie,  1 1  Ves. 

3  Cio.  C.  C.  ;i71.  598. 

^  White  V.    (Jreatliead,     15  '    Gao;e  v.    I.ady    Strafford, 

Ves.  8.  2  Ves.  Sen.  557. 

'' SViIaz  V.   Hanson,    5  Vls.  "  OgiUie  v.  Hearne,  11  ¥es, 

201.  COO. 
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ordered'';  unless  by  subsequent  proceedings,  the 
Plaintiff's  lights  are  recognized  '\ 

Where  a  Deed  appeared  to  have  been  obtained 
by  Duress,  and  a  Bill  was  filed  to  have  it  delivered 
up,  the  Plaintiffs  in  a  Cross  Bill  had  Liberty  to 
bring  an  Action  ;  but  the  Plaintiff  was  ordered  to 
give  Security  for  the  Costs  ^. 

Though  a  Plaintiff  be  insolvent,  a  Defendant, 
it  seems,  cannot  oblige  him  to  give  Security  for 
Costs  y,  not  even  \^  he  becomes  Ba?ikriipi^;  but 
in  the  case  of  an  Insolvent  Ann/,  who  brings  a  Bill 
in  an  Infant's  name,  the  Defendant,  it  has  been 
said,  may  apply  to  the  Court  in  order  to  have  a 
solvent  Ami/  named  *. 

If  a  Bill  be  filed  and  dismissed  with  Costs  by 
default,  and  a  new  Bill  is  filed  for  the  same  Pur- 
pose, a  Motion  may  be  made  for  time  to  ans^ver, 
till  a  Month  after  payment  of  the  Costs  of  the 
previous  cause,  in  like  manner  as  it  is  at  Law''. 

If  an  Administrator  against  whom  a  Bill  is 
filed  by  Creditors  for  a  discovery  of  Assets,  is 
about  to  leave  the  Kingdom  to  go  to  a  Place, 
("though  it  be  his  place  of  abode)  out  of  the  reach 
of  the  Process  of  the  Court,  the  Court  will,  on 
Motion,  oblige  the  Defendant,   by  his  Clerk  iii 


'  Weeks    v.  Cole,  14  Ves.  =  Anon.  2  Anstr.  407. 

518.  ^  Turner     v.  Turner,    2  P. 

"  Gordon  v.  Plunket,  men-  Wms.  21)7.  S.  C.    Selec.  Cas. 

<,ioned    in   note  to  1  Ball  and  49.     1    Str.     708.     Scd    Vid. 

Be;itty,567.  Squirrel  v.  Squirrel,  in  note  1, 

"  Coleman  v.  Sarrell,    1  Bro.  to  that  case,  S.  C.  2  Dick.  7()4. 

55.  and    Anon,    1  Ves.  jun.   409. 

y   Squirrel    v.  Squirrel,    2  "  Pitkett  w  Loggou,  5Ves. 

If.  Wiiib.297.  ij.l.  702. 
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Court,  to  give^  a  Security,  to  be  approved  of  by 
the  Master,  to  abide  the  Decree  that  shall  be  made 
at  the  hearing  of  the  cause''. 

8.  Motion  to  amend  Plea, 

A  Defendant  cannot  withdraw  his  Plea  and 
put  in  another;  but  the  Court  will,  on  Motion, 
give  him  leave  to  amend  the  PIea^  This  is  always 
allowed  where  a  Plea  sufficient  in  substance,  but 
defective  in  form  '^. 

It  is  not  usual  to  refuse  leave  to  amend  a  Plea  ; 
but  the  Party  amending,  is  tied  down  to  a  very 
short  time'.  And,  it  seems,  on  a  Motion  to 
amend,  the  Court  expects  that  the  form  of  the 
Plea  intended  to  be  put  in  should  be  laid  before  the 
Court,  that  the  Court  may  see  whether  it  is  ma- 
terial that  the  cause  should  be  delayed  for  the 
purpose  of  admitting  the  amendment ^  Where 
the  Plea  is  double  and  inconsistent,  and  will  not 
admit  of  amendment,  leave  will  be  given  to  with- 
draw it,   and  plead  c?e  wovo^i 

When  a  plea  has  once  been  amended,  farther 
time  will  be  refused,  and  the  Defendants  will  be 
compelled  to  answer  immediately**. 

If  a  Plea   be  overruled  as   informal,   the   De». 


*•   Balcer     v.     Dumaresque,  '^  Nabob  of  A rcot  against  the 

2Atk.(3G.  East  India  Company,    3    Bro. 

'  Patterson  against  Slaugh-  C.  C.   800,  1.  and  see  2  Bro. 

ter,  An.bl.29.).  C.  C.  143. 

■*     Murt'w ether  v.    Mellish,  «  lb.  84. 

13  Ves.  439.  ''  Nal)ol>  of  the  Carnatic  v« 

*    Nobkissen     v.   Hastings,  East   Infiia  Company,    2  Ves, 

2Yes,  jun.  87.  jua.  371. 
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fendant  cannot,  without  leave  of  the  Court,  plead 
the  same  matter  again  more  formally  *. 

9-  Motion    to   stay    Proceedings     till   Cross  Bill 
aiisuered. 

If  after  a  Bill  filed,  a  Cross  Bill  is  filed  before 
an  Answer  is  put  in  to  the  original  Bill,  proceed- 
ings in  the  original  Bill  will  on  motion  be  stayed, 
till  the  Answer  comes  in  to  the  Cross  Bill";  and 
where  the  Answer  has  been  put  in.  Publication  in 
the  original  will  be  enlarged  to  a  fortnight  after  the 
Answer  to  the  Cross  Bill  comes  in^. 

10.  Motion  to   refer  Bill  for  Scandal  or  Imper-^ 
tiiience. 

An  Original ov  Amended  Bill,  may  on  motion 
be  referred  for  Impertinence ;  but  after  an  Answer  % 
or  even  after  an  order  for  time  to  answer,  the  De- 
fendant cannot  move  to  refer  the  Bill  for  Imper- 
iinencCy  though  he  may  obtain  a  reference  for 
Scandal^;  for  Scatidal  may  be  taken  advantage  of 
at  any  time  ^, 

If  a  Bill  is  scandalous,  it  is  impertinent  of 
course  ;  but  it  may  be  impertinent  without  being 
scandalous.  Nothing  relevant  is  scandalous;  and 


*   Freeland   v.   Johnson,     2  "^Abergareny  v.  Abergaveny, 

Anstr.  407.  2  P.  Wms.  31 1. 

"  Rainkisscuscat  v.  Barker,  **  Anonymous,    5  Ves.    G50. 

lAtk.  21.  2  Ves.   631.  Ferrar  v.   Ferrar, 

"  Creswick  V,    Creswick,    1  1  Dick.  773. 

Atk.291.  *   Fenhouiet  v.    Passavant, 

1  Ves.  24. 
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the  mrtjus  or   vimus  of  the  relevancy  is   not  ma- 
terial ^ 

Upon  a  Bill  being  rciurcd  bjforethe  time  for 
answering  is  out,  the  Plaintiff  Cdnnot  at  the  expi- 
ration of  the  time  move  for  an  Injunction,  as  of 
course,  for  want  of  an  answer;  but  is  in  the  same 
situation  as  if  the  time  for  answering  was  not  out, 
in  which  case  it  must  be  moved  upon  notice  and 
afhdavit  of  circumstances^. 

If  a  Bill  be  referred  for  Impertinence,  and  the 
Master  reports  it  pertinent,  the  Defendant  may 
except  generally,  without  specifying  the  parts  of 
the  Bill  which  are  impertinent''. 

If  the  Master  reports  that  the  Bill  \^  impertinent 
in  the  several  parts  of  the  same,  specified  in  the 
Report,  the  Defendant  is  entitled  immediately 
after  the  Report  made,  as  a  matter  of  course,  to 
move  that  the  Six  Clerk  with  whom  the  Bill,  is 
filed  may  attend  the  Master  therewith,  in  order 
that  the  Master  may  expunge  such  part  thereof  as 
he  has  reported  to  be  impertinent;  and  that  it 
may  be  referred  back  to  the  Master  to  tax  the 
Costs  of  the  reference,  and  that  the  Costs,  when 
taxed,  may  be  paid  by  the  Plaintiff'. 

I  \.  Motion  for  leave  to  withdraw  a  Demurrer. 
A  Defendant  will  on  motion  and  payment  of 


'  Fenhoukt     v.   I'assuvant,  '"   Mackworlli  v.   Biiggs,   2 

1  Vts.  2t.  Atk.  181. 

'    Neale   ac^^aiiist   AVutlefOu,  '  iMuicott  a?;ainbt   Halhead, 

I  Bro.  C.  C.  074.  4  Bro.  C.  C.  '2JJ. 
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Costs  to  be  taxed,  be  allowed  to  withdraw  a  De- 
murrer set  down  to  be  argued  ^. 

12.  Motion  for  a  Guardian  to  put  in  an  Answer. 

If  a  Defendant  be  infirm  in  body  and  mind,  and 
incapable  of  putting  in  an  Answer,  it  is  usual  to 
have  a  Guardian  appointed  to  put  in  the  Answer : 
an  order  on  motion  that  Defendant  may  put  in 
Answer  without  Oath  or  Signature,  not  beino-  a 
proper  mode  of  proceeding  '. 

If  an  Infant  Defendant  be  abroad,  he  cannot 
have  a  Guardian  assigned  to  put  in  his  Answer, 
(as  the  Infant's  appearance  in  Court  is  necessary 
for  that  purpose;)  but  a  Commission  must  go*". 
So,  if  an  Infant  be  too  ill  to  appear  in  Court,  a 
Commission  will  be  ordered". 

A  motion  for  leave  to  answer  by  Guardian,  must 
name  the  Guardian  ". 

Ideots  and  Lunatics  defend  by  their  Commit- 
tees, who  will,  on  application  to  the  Court,  be 
appointed  Guardians  for  that  purpose  ;  and  if  the 
Ideot  or  Lunatic  has  no  Committee,  or  the  Com- 
mittee has  an  Interest  opposite  to  that  of  the 
person  whose  property  is  entrusted  to  his  care, 
an  order  may  be  obtained  for  appointing  another 
person  as  Guardian  for  the  purpose  of  defending 
the  SuitP. 

^  Downes  v.  East  India  Com-  "  Duke  of  Marlborough    v. 

pany,  GVes.  586.  Duchess  of    Marlborough,    1 

'  Wilson  and  Grace,  14  Ves.  Dick.  71. 

1*2*  •  Brassington    v.    Brassing- 

"■  Tappen  v.Norman,  11  Ves.  ton,  2  Anstr.  309. 

563.   Sed  Vid.    Tongsma    y,  p  MitforU's  Pleadings,  95. 
Pfiel;9Veg.307. 
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13.  Motion  for  a  Reference  to  nee  if  Suit  is  for  the 

Bene/ii  of  an  Infant. 

If  a  Bill  be  filed  by  a  Prochein  Amy  on  behalf 
of  an  Infant,  a  Motion  may  be  made  for  a  reference 
to  a  Master  to  certify,  whether  the  Suit  was 
brought  for  the  benefit  of  the  Infant 'J.  And  if 
two  Suits  for  the  same  purpose  are  instituted  ia 
the  name  of  an  Infant,  by  different  persons  acting 
as  his  next  Friend,  the  Court  will  direct  an  In- 
quiry which  Suit  is  most  for  his  benefit;  and 
T^'here  that  fact  is  ascertained,  will  stay  proceed- 
ings in  one  of  the  Suits  \ 

14.  Motion  that  Answer  may  be  taken  without  Sig- 

nature. 

In  a  case  where  the  Defendant  went  abroad  in 
a  hurry  without  signing  his  Answer,  the  Chan- 
cellor on  a  Motion  for  that  purpose,  which  was 
consented  to,  ordered  the»Si.r  Cierh  to  receive  the 
Answer  without  a  Signature,  And  in  other  cases, 
on  a  special  application,  the  Answer  has  been 
ordered  to  be  taken  without  oath,  or  signature*. 

Demurrers. 

We  have  already  had  frequent  occasion  to  notice 
Demurrers,  nor  will  it  be  necessary  to  repeat 
%vhat  has  been  said,  but  the  subject  requires  a 
separate  Consideration. 

'^  Da  Costa   v.  Da  Costn,    3         '  Baylcy  v.  De  "Walkeirs,  10 

P.  Wins.  140.  Vcs.  441.  Hardiiif^  V.  Hardinjj, 

'  Si'ee    Mitford's   Plcadiutrs,  VI  Vcs.  109.  aud  see  6  Ves» 

27.  171. 
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Whenever  any  ground  of  defence  is  apparent  on 
the  Bill  itself,  cither  from  matter  contained  in  it, 
or  from  a  defect  in  its  frame,  or  in  the  case  made  by 
it,  the  proper  mode  of  defence  is   by  Demurrer '. 

A  Demurrer  must  be  signed  by  ('ounsel,  but  is 
wfthout  oath,  and  may  be  put  in  after  the  time  for 
answering  is  out,  and  at  any  time,  until  the  De- 
fendant is  affected  by  process  of  contempt  ^. 

A  Demurrer  is  always  in  bar,  and  goes  to  the 
merits  of  the  case  ^  It  must  be  founded  upon 
this  ;  that  taking  the  charges  in  the  Bill  to  be 
true*^,  it  is  an  absolute,  certain,  clear  proposition, 
that  the  Bill  would  be  dismissed,  with  costs  at 
the  hearing^:  and  though  the  Court  has  an 
idea,  that  if  the  cause  goes  on,  there  may  be  some 
ground  for  a  decree,  yet,  it  seems,  it  is  bound  to 
say,  whether  upon  the  facts,  as  stated  in  the  Bill, 
if  proved  or  confessed  at  the  hearing,  a  decree 
would  be  made^ 

If  a  Demurrer  is  put  in,  and  overruled,  it  is 
never  allowed  to  stand  for  an  answer". 

So,  a  Defendant  cannot  demur  and  pleads  or 
d«mur  and  answer^    to  the  same  matter,  for  the 


'  Mitford's  Pleadings,  99.  Thecontrary  doctrine  in  2  Yes. 

"     East      India      Company  247.  and  in  Free.  Ch.  589.  is 

against  Henchman,  ^  Bro.   C.  thougiitto  have  fallen  incauti- 

C.  372.  ouslv    from    tlie    Court.      See 

<=  Roberdean  v.  Rous,  1  Atk.  Mitf.  Plead.  137.  n.  (k.) 

543.  e  Anon.  3  Atk.  530. 

•^  SeeUtterson  v.  Mair,  2Ves.  '  Dormer  v.  Fortescue,  2  Atk. 

jun.  95.  283.  Jones  v.  Earl  of  Strafford, 

'  Brooke  v.  Hewitt,  3  Yes.  3  P.  Wms.  80. 

255.  "  3  P.  Wms.  80. 

'  Kemp  V.  Prior,  7  Yes.  245, 

VOL.  II.  Q 
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answer  will  overrule  the  Demurrer';  and  a  De- 
murrer to  relief  is  overruled  by  an  answer  to  the 
tliscovery  of  the  facts  "',  or  parts  of  the  Bill",  on 
\vhich  the  relief  is  prayed  ;  unless,  perhaps,  where 
the  Bill  is  for  the  performance  of  a  parol  agree- 
ment alledged  to  be  partly  performed,  but  the 
acts  of  performance,  as  stated  in  the  Bill,  appear 
not  to  be  such,  and  a  Plea  of  the  Statute  of 
Frauds,  and  an  answer  denying  the  alledged  acts 
of  part  performance,  is  put  in". 

A  Demurrer  must  express  the  several  causes 
of  Demurrer,  and  in  case  the  Demurrer  does  not 
rro  to  the  whole  Bill,  it  must  clearly  express  the 
particular  parts  of  the  Bill  demurred  to.  If  a 
Demurrer  is  general  to  the  whole  Bill,  and  there 
is  any  part,  either  as  to  the  relief,  or  the  discover}', 
to  which  the  Defendant  ought  to  put  in  an  an- 
swer, it  is  generally  considered  that  the  Demurrer, 
being  entire,  must  be  overruled.  But  there  are 
instances  of  allowing  a  Demurrer  in  part,  and  a 
Defendant  may  put  in  separate  Demurrers  to 
separate  and  distinct  parts  of  a  Bill,  for  separate 
and  distinct  causes.  For  the  same  ground  of 
Demurrer  frequently  will  not  api)ly  to  different 
parts  of  a  15ill,  though  the  whole  is  liable  to  a 
Demurrer  ;  and  in  this  case,  one  Demurrer  may 
be  overruled  upon  argument,  and  another  al- 
lowed P. 

A  Demurrer  admits  nil  those  facts  that  are  well 

'  Mitf.  Plead.  171.  "     Savage    v.     Smallbroke, 

"»  Roberts     v.     Clayton,   3     1  Vern.  00. 
Anstr  715.  *  Ia-wIs  v.  Clitlierow,  MS; 

P  Mitf.  Plead.  173. 
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pleaded'',  and  the  facts  alone,  without  the  con- 
clusion of  Law'.  Wliere  therefore  it  is  inexpe- 
dient to  admit  the  Facts  stated  in  the  Bill,  the 
Party  should  insist  by  his  answer  that  he  is  not 
bound  to  answer '. 

After  a  Demurrer  to  the  whole  Bill,  allowed, 
strictly  speaking,  the  Bill  is  out  of  Court,  as  was 
insisted,  though  unsuccessfully,  inaSuit  in  which 
Sir  Joseph  Jekt/ll  was  Defend^LYit^;  but  the  Defen- 
dant may,  afterwards,  with  the  leave  of  the  Court, 
put  in  a  Demurrer  to  pari  of  the  Bill ":  or,  he  may 
by  ayiswer  insist  that  he  is  not  obliged  to  answer^. 
This  is  an  advantage  a  Plaintiff  has  not  at  Law, 
for  there,  a  Demurrer,  if  Judgment  be  against 
him,  is  a  perpetual  bar". 

It  was,  after  great  consideration,  laid  down  as 
a  Rule  by  Lord  JViurlow'^^  that  a  Demurrer  if 
good  to  the  Relief  prayed  by  a  Bill,  is  good  also 
to  the  Discovert/,  sought  for  the  purpose  of  the 
Relief;  and  this,  Lord  Alvanley  termed,  "^  one 
of  the   wisest    rules  ever    established  ^ ."     The 


•^  East  India  Company  v. 
Henchman,  1  Ves.  Jun.  289. 

■■  Ford  V.  Peering,  1  Ves. 
Jun.  78.  Lord  Raym.  iJ^. 

•  See  Honeywood  v.  Selwin, 
3  Atk.  27G. 

•  Lord  Coningsby  v.  Sir 
Joseph  Jekyll,2  P.  Wms.  300; 
and  see  Bancroft  v.  Warden, 
2  Dick.  673. 

•  Baker  v.  Mellish,  11  Ves. 
68.  S.  C.  MS.  Mitford's  Plead- 
ings, p.  17. 

"  Dormer  v.  Fortescue,  2Atk. 
284.  Baker  v.  Mellish,  11  Ves. 
73,  4.  S.  C.  MS.  but  see  Dol- 


der  V.  Lord  Iluntingfield,  11 
Ves.  283. 

-^  2  Atk.  284. 

*  Foy  against  Perm,  2  Bro. 
C.  C.  280.  Price  against  James, 
2  Bro.  C.  C.  319.  Col  lis  v. 
Svvayne,  4  Bro.  C.  C  480;  and 
seeLokerv.  Roke,  3  Ves.  7. 
East  India  Company  v.  Neave, 
5  Ves.  185.  Mucclestone  v. 
Browne,  0  Ves.  (33.  r»arker  v. 
Dacie,  0  Ves.  C8().  Baker  v. 
Mellish,  10  Ves.  553. 

''  In  Ryves  v.  Ryves,  3  Ves, 
347. 
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Defendant,  however,  may  waive  the  benefit  of 
the  Rule  as  against  himself,  and  may  demur  to 
the  relief,  and  yet  answer  as  to  the  discovery  ';  but 
he  caimot  answer  tlie  discovery  in  part,  and  demur 
to  parf*:  nor  can  he  demur  to  a  discovery  only, 
and  not  to  the r^/ic/* prayed**. 

A  Demuner,  oretenus,  mustbe  to  that,  which  the 
Defendant  has  demurred  to  on  the  Record.  If 
the  cause  of  the  Demurrer  on  the  Record  is  not 
good,  he  may  at  the  bar,  assign  other  cause ;  but 
he  cannot  demur  ore  tcnus  upon  a  ground,  which 
lie  has  not  made  the  subject  of  Demurrer  on  the 
Record".  And  it  seems,  that  if  a  Demurrer  o?-c 
teyiiis  is  allowed,  it  is  without  costs,  because  the 
Demurrer  on  Record  was  aii/  ill  one,  and  the 
Plaintiif  was  not  to  blame  in  arguing  it''. 

A  speaking  Demurrer f  IS  a  Demurrer  containing 
argument  in  the  body  of  it,  and  is  bad  :  as  if  the 
Demurrer  say, "  in  or  about  the  year  1770,  which 
is  upwards  of  twentj/  years  before  the  Billjiled^** 
A  Demurrer  to  any  thing  but  what  appears  on 
the  face  of  the  Bill,  is  considered  as  a  speaking 
Demurrer  ^ 

A  Demurrer,  (unlike  a  Plea,)  cannot  be  good 

'  Hodgkinv.  I.ongden,  8  Vcs.  lips,  mentioned  in  Mr.  Raith- 

2.  Abruliam  V4Dod<^son,'2  Atk.  by's  note  to  1  Vein.. p.  78.  n.  1, 

157.  "^  Tourton   v.    Mower,  3  P. 

*    Abraham     v.  '  Dodgson,  Wnis.    371.    Vid.    Durant   v. 

2  Atk.  157.  Kednian,  1  Vern.  78. 

''    Morgan  ^against     Harris,  *  Esdell  v.  liuchauaa,  2  Vesw 

2  Rro.C.  C.  124.  jun.  83. 

''  l*itts  against  Short,  17  Vcs.  '  Brownsword  and  Edwards, 

213.  contra  iJroderip  v.  Phil-  2  Ves.  245. 
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m  part,  and  bad  in  parf^.  If,  therefore,  the 
Demurrer  extends  to  Relief  to  which  the  Party  is 
entitled,  it  will  be  bad,  though  there  is  some 
relief  prayed,  to  which  the  Plaintiff  is  not  en- 
titled''. 

Having  made  these  few  observations  on  De- 
murrers in  general,  we  shall  now  treat  of  the  several 
grounds  of  Demurrer-, 

Demurrers  maybe,  1.  For  want  of  Jurisdiction, 
eitherbecause  no  Equity  is  apparent  on  the  face 
of  the  Bill  entitling  the  Plaintiff  to  relief  in  Equi- 
ty, or  because  some  other  Court  of  Equity  has 
Jurisdiction.  2.  To  the  Person.  3.  On  account 
of  a  dcficienc}^  in  the  frame  of  the  Bill. 

1.  The  matters  over  which  a  Jurisdiction  is 
possessed  by  Courts  of  Equity,  have  been  copi- 
ousl}'  treated  of  in  the  preceding  parts  of  this 
work,  and  need  not  here  be  enlarged  upon  ':  and 
it  is  scarcely  necessary  to  observe  that  a  Bill 
stating  a  case,  in  which  a  Court  of  Equity  gives 
relief,  cannot  be  demurred  to  for  want  of  Equity  ; 
but  wherever  no  sufficient  ground  is  shewn  for  a 


*  Earl  of  SiiflPolk   v.   Green,  intention  of  republisliins:  this 

1  Atk.  451.  2  Atk.  3SS.  Ambl.  Treatise.  Since  the  last  edition 

170.  in  1787  tlieie  have  been  many 

*"  Todd  V.  Gee,  17  Ves.  280.  decisions  on  tlie  subject  of  hiri 

'See  a  very  masterly  view  of  work,  but  few  of  tliem  are  anv 

the  general  subjects  of  Equity  thint^  more  than  illustrulions  of 

Jurisdiction,    in  Mr.  ^Vlitford's  the  |)rinci|)les  there  hiid  down, 

(now  Lord  Hedesdale's)  Plead-  Such  a  Treatise,  so  admirable 

ings,  from  page  103  in  135.  The  both  in  mutter  and  stylej  ouj-h; 

J'Jobie Author hasannouucedhis  to  be  perpetuated  I 
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Court  of  Equity  to  interfere,  the  Defendant  may 
dciunr  for  want  of  Equity  in  the  Plaintiff's  case, 
tosuj3port  the  Jurisdiction  of  the  Court. 

If  the  case  made  by  the  Bill  be  cognizable  solely 
in  a  Court  of  Common  Law,  or  in  any  other  Court 
of  ordinary  Jurisdiction,  as  the  Court  of  Admi- 
ralty, or  a  Court  of  Prize ^,  a  Demurrer  will  lie* 

It  v»as  observed  by  Sir  Thomas  C/arAre',  that, 
"  in  Sir  John  Wardens  case  before  Lord  Talbot^ 
there  was  an  objection  for  want  of  Jurisdiction, 
and  that  the  matter  was  properly  triable  at  Law; 
but  it  being  disclosed  that  he  had  filed  a  cross  1^27/, 
the  Court  did  not  enter  into  that  objection,  but 
said  the  Defendant  had  given  a  Jurisdiction.'* 

Where  the  Wife  and  executrix  of  an  Attorney, 
filed  a  Bill  for  Money  due  for  business  done 
by  her  Husband,  as  the  Defendant's  Attorney,  a 
Demurrer  to  the  relief  was  allowed ;  as  a  remedy 
was  given  at  law  under  the  Statutes  of  2  Geo.  2. 
for  the  better  regulation  of  Attornies  and  Soli* 
citors*". 

So,  if  another  Court  of  Equity  has  the  proper 
Jurisdiction,  either  immediately,  or  by  way  of 
appeal,  the  Defendant  may  demur  to  the  Juris- 
diction of  the  Court  of  Chancery ;  but  Demurrers 
of  this  kind  are  very  rare  ;  for  the  want  of  Juris- 
diction can  hardly  appear  on  the  face  of  the  Bill, 


■^  See7Ves.  593.  "  Parry    v.  Owen,  3  Atk. 

'  In  Burgess  and  Wheate,    740. 
1  Bl.  Rep.  132. 
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at  least  so  conclusively  as  is  necessary  ",  to  form 
a  ground  of  demurrer. 

If  it  appear  on  the  face  of  the  Bill  that  the 
Defendant  has  no  interest  in  the  matters  in  ques- 
tion, a  discovery  from  him  is  unnecessary,  as  he 
might  be  examined  as  a  Witness,  and  a  demurrer 
will  lie.  This  Rule  and  the  exceptions,  have 
before  been  adverted  to°. 

Whether  a  Bankrupt,  who  may  be  examined 
as  a  Witness,  can  be  made  a  Part}^  to  a  Bill  merely 
for  a  Discovery,  appears  doubtful ;  but  that  he 
cannot  be  made  a  Party  to  a  Bill  seeking  relief, 
seems  clear  p. 

It  is  a  general  Rule,  before  alluded  to'',  that  a 
Defendant  is  not  obliged  by  a  discovery  to  sub- 
ject himself  to  a  Forfeiture,  or  any  thing  in  the 
nature  of  a  Forfeiture  \  If  therefore  goods  be 
bequeathed  to  a  woman  during  Widowhood,  she 
cannot  be  compelled  to  discover,  if  she  has  since 
married*. 

But  where  there  is  a  con(Uiio?ial\'\m\t^Uon  over 
oi^an  Estate,  a  Demurrer  will  not  lie  to  a  Bill  for 
a  discovery  whether  the  condition  has  been  per- 
formed ^ 

So,  a  Defendant  may  demur  to  so  much  of  a 
Bill,  as  seeks  a  discovery  whether  after  institu- 
tion, &c.  to  A.,  lie  was  not  presented  to  two  other 

"  Mitf.  Plead.  V3i.  '  Boteler  v.  Alllngton, 3Atk, 

°  See  Ante    1    vol.    p.  172  ;  457. 

and  see  Whitworth    v.   Davis,  '  Mouiiins  v.  iMonnins,  2  Ch, 

1  Ves.  and  Bea.   550.    7  Ves.  Rep.(;8. 

287.  »  Lucas   v.    Evans,  3  Atk, 

p  1  Ves.  and  Bea.  545.  259, 

I  Ante,  173. 
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livings,  and  instituted  ;  for  such  discovery  tends 
to  shew  an  avoidance  of  A. " 

A  Demurrer  lies  also  to  a  Bill  for  a  discovery 
of  an  assignment  of  a  lease  without  licence,  if  it 
does  not  expressly  waive  the  Forfeiture  \ 

Nor  will  the  Court  compel  a  Defendant  to 
discover  that,  which  if  he  answers  in  the  affirma- 
tive, will  subject  him  to  the  punishment  of  a 
crime  ;  for  it  is  not  material  that  if  he  answers  in 
the  negative,  it  will  be  no  harm  ".  If  the  an- 
swer only  tends  to  render  him  infamous,  he  is  not 
compelled  to  answer''. 

A  Defendant,  therefore,  may  demur  to  a  Bill 
calling  upon  him  to  make  an  answer  as  to  Facts 
which  amount  to  Maintenance^\  or  Usury  ^  ;  sub- 
ornation  of  Perjury'';  huy'iug  o{ pretensed  Rights 
within  the  32  Hen.  8'';  ill-treatment  of  Plaintiff, 
the  Wife  of  Defendant  *^,  or  Fornication^. 

So,  where  the  discovery  sought  vi^as  relative  to 
a  "  Fruit  Club,'*  of  which  the  Defendant  was  a 
Member,  the   object  of  which   club  (a  club  of 


"  Botelerv.  Allingtou,3Atk.  '  Earl  of  Suffolk   v.    Green, 

453.  1  Atk.  449.  S.  C.  2  Eq.  Abr. 

"    Lord  Uxbridge  v.  Stave-  79.    Chauncey   v.   Tahourdin, 

land,  2  Ves.  56.  2  Atk.  393. 

"    Eabt   India    Company  v,  ^  Baker  v.  Pritchard,  2  Atk. 

Campbell,  I  Ves.  247.  8  Ves.  387. 

405.  14  Ves.  59.  "  Sharp  v.  Carter,  3  P.  Wms. 

*  lb.  375. 

>\Vallisv,T)uke  of  Portland,  "   Hincks    v.    Nelthorpe,  1 

3  Ves.   494.    and  decree   con-  Vern,  204. 

firmed  in  House  of  Lords,  Vld.  ''Page  and   Neal,  1    Vern. 

8  vol.  Bro.  Pari.   Ca.   p.   IGl.  107.  sed  que. 
edited   by  Tomlins,   Sharp  v. 
Carter,  3  P.  Wins.  375. 
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Grocers)  was  to  purchase  all  imported  Fruit,  a 
Demurrer  to  the  discovery  was  allowed''. 

A  Demurrer  also,  will  lie  to  a  discovery  o^  acts 
of  Bankruptcy^  but  not  as  to  the  trading  **. 

But  an  Executor  cannot  protect  himself  against 
an  Account  sought  by  Creditors  and  Legatees, 
on  the  ground  that  the  transactions  were  such, 
(smuggling  transactions,  for  instance,)  that  no  Ac* 
count  could  have  been  maintained  against  the 
Testator  "=. 

2.  If  a  Plaintiff  is  not  entitled  to  sue  by  reason 
oi  diUy  personal  disahilitij ,  the  Defendant  may  de- 
mur. If,  therefore,  an  Infant,  or  a  married  Wo- 
man, an  Ideot,  or  a  Lunatic,exhibit  a  Bill,  and  this 
appears  on  the  face  of  the  Bill,  and  no  next  friend 
or  Commitee  is  named,  the  defendant  may  de- 
mur: and  this  ground  of  demurrer  extends  to  Bills 
for  a  discovery  merely^  as  well  as  to  Bills  for  re- 
lief; for  the  Defendant  in  a  Bill  for  a  discovery 
merely,  is,  as  before  observed,  entitled  to  Costs, 
and  would  be  injured  by  being  compelled  to  an- 
swer a  Bill  exhibited  by  Persons,  who  are  inca^ 
pable  of  paying  Costs  ^, 

Where  Plaintiffs  file  their  Bill  in  a  Corporate 
Character,  and  it  appears  on  the  face  of  the  Bill, 
that  they  are  not  entitled  to  sue  in  that  Charac- 
ter, a  Demurrer  will  lie*. 

3.  If  a  Bill   wants  proper  parties,  it  is  demur- 

»  Cousins  V.  Smith,  13Ves.  '  Joy   v.   Ciinipbell,  1  Sch^ 

542.  and  Lefr.  339. 

"    Chambers     and      others  '^  Mitf.  Plead.  136, 

against  Thompson,  4  Bio.  C.  C.  *  C  Yes.  733. 
434. 
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rable  (unless  the  Bill  be  for  a  discovery  merely ;) 
and  such  Demurrer  need  not  point  out  the  parties 
by  name  ;  but  it  is  sufficient,  if  the  objection 
points  out,  vvlio  the  individuals  are,  by  some  de- 
scription, enabling  the  Plaintiff  to  make  them 
parties  ^ 

We  have  already  stated,  who  are  the  necessary 
parties  to  Bills  ^'. 

If  a  riaintilT  amends  his  Bill,  and  states  a  mat- 
ter arisen,  subsequent  to  the  filing  of  the  Bill, 
which  consequently  ought  to  be  the  subject  of  a 
Supplemental  Bill,  or  a  Bill  of  Revivor,  a  Demur- 
rer lies**. 

If  a  Bill  be  brought  concerning  things  of  distinct 
natures,  against  several  persons,  or  against  one', 
it  is  demurrable"^;  but  not  [{combination  is  changed. 
unless  it  is  denied  by  the  Answer':  but  no  more 
than  Combination  should  be  answered,  or  the 
answer  would  overrule  the  Demurrer"".  Those 
cases  where  unconnected  parties  have  joined  in 
a  Suit,  are  where  there  is  one  common  Interest 
among  them  all,  centering  in  the  point  in  issue 
in  the  Cause ". 

If  an  Estate  is  sold  in  Lots  to  diflercnt  per- 
sons,  a  Plaintiff  cannot  include  them  all    in  one 


*  Attorney  Geiierul  v.  Jadi-  ''    Bark    and  Harris,  Hard. 

son,  11  Vfs.  -WO.  aiul  seelMit-  3o7. 

ford's  Pleadings  140.    In  Pyle  '    Powell    and     Ard{>rne,   1 

V.  Pyl<.',   0  Vcs.  781.    the  rule  Vern.      410.     ronfirmed       in 

was    not    considered    as    set-  Llovd  and    Rattrav,  in   Excli. 

tied.  19tii   Nov.    17&K"    Vid.    Mr. 

«  Ante,  p.  112.  etc.  Kaitliby's  note  to    tlie    above 

"  Mitf.  Plead.  109.  ca^-e  in"Vern. 

■    \\'ard  V.    Dnke   of    Nor-  "'   Hester     and    ^Ve3ton,     1 

tluiniberland,  2  Austr.  409.  Vern.  4();}. 

f  2  Anstr.  477. 
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Bill  for  a  specific  performance;  there  must  be  a 
distinct  Bill  upon  each  Contract". 

A  Vicar  and  a  Parson  cannot  join  in  one  Suit 
for  Tithes  P. 

So,  where  joint  and  separate  demands  cannot 
be  comprehended  in  one  Bill,  it  is  demurrable *i. 

If  the  Court  were  to  allow  a  Plaintiff  to  de- 
mand by  one  Bill  several  Matters  of  different  na- 
tures against  several  Defendants,  it  would  tend  to 
load  each  Defendant  with  an  unnecessary  burthen 
of  Costs,  by  swelling  the  pleadings  with  the 
state  of  the  several  claims  of  the  other  Defen- 
dants,   with  which  he  has  no  connexion  ^ 

Demurrers  to  Secondary  Bills,  or  as  they  are 
termed.  Bills  not  Original,  will  be  noticed,  when 
we  treat  of  those  Bills. 

Pleas. 

A  Plea  must  be  signed  by  a  Counsel,  and  set 
down  to  be  argued  within  eight  days  after  it  is 
filed  ;  otherwise,  it  is  considered  as  abandoned', 
and  the  Plaintiff  js  entitled  to  Costs. 

If  a  Defendant  submits  to  Answer,  he  cannot 
afterwards  put  in  a  Plea  ;  but  if  after  an  Answer, 
the  Plaintiff  amends  his  Bill,  the  Defendant  may, 
it  seems,  notwithstanding  his  former  Answer, 
put  in  a  Plea  to  the  amended  Bill*. 

If  a  Plea  is  replied  to,  it  is  thereby  admitted  to 
be  good,    if  it  be  true  ;  and  the   validity  of  the 

"  Rayner  V.  Julian,  2  Dick.         '  Mitf.  Plead.  147. 
677,  '   Jordan   against   Sawkins, 

"  Gwillim  472.  3  Bio.  C.  C.  372. 

"  Harrison  v.  Hog,  il  Ves.  '  Ritchie  v.  Aylwin,  15  Ves, 
jun,  323.  79. 
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Plea  cannot  be  controverted,  but  only  the  truth 
of  it,  as  he  proves  it,  or  the  Plaintiff  disproves  it". 
The  Replication  in  this  case  concludes  the  plead- 
ings ;  though  if  the  truth  of  the  plea  is  not  sup- 
ported, further  proceedings  may  be  had^.  Even 
after  the  Argument  of  a  plea,  and  allowance 
thereof  by  the  Court,  the  Plaintiff  may,  by  filing 
a  Replication  to  the  plca_,  oblige  the  Defendant  to 
prove  its  truth  '^. 

Where  the  Testator  had  pleaded  to  a  Bill,  and 
died  before  the  plea  was  argued,  the  Executor 
was  allowed  to  plead  de  novo  ". 

A  Bill  so  far  as  it  is  not  contradicted  by  the 
plea,  is  taken  to  be  true^. 

Pleas  must  be  good  in /on«,  and  in  substance. 

A  plea  may  be  good  in  part,  and  bad  in  part% 
in  which  it  differs  from  a  Demurrer,  which,  as 
we  have  seen,  must  be  good  for  the  whole,  or 
void  for  the  whole''.  But  if  one  part  of  the 
plea  be  inconsistent  v;ith  the  other,  it  will  be 
overruled''. 

If  a  plea  covers  too  much,  it  will  be  ordered  to 
stand  for  part,  and  be  overruled  as  to  part'",  or  will 

"  Parker  V.  Blvthmore,  Pro,  ^'  Pluuket  v.  Benson,  2  Atk. 

Ch.  5S.  S.  C.  2    Eq.  Abr.  79.  51. 

in  iMarg.  '  See  1  Dick.  249.  Nobkissou 

"  I\I  it  lord's   Pleadinc^s,     15.  v.  Hastinos,  4  Bro.   C.  C.  254. 

"  Turn,  and   Ven.    Pract.    I  8  Ves.  403.   11  Ves.  70. 

Vol.  349.  and  see  Gilb.    Kep.  *  Hoggins  v.  York  liuildings 

184.  Company,  2  Atk.  44. 

"  Micklethwuite  v.  Calverly,  "  4  Bro.  C.  C.  254. 

For.  '4,  "  Dormer  v.    Fortescuej,    % 

Atk.  284. 
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be  ordered  to  stand  for  an  Answer,  with  liberty  to 
except^.  The  words  "  withliberti/  to  except^'*  are 
added  in  these  cases,  to  prevent  the  establishing 
it  as  a  good  answer  %  as  it  otherwise  would  do^ 

A  plea  may  be  to  the  lohole  Bill,  or  to  part  only. 
A  plea,  therefore,  w^ith  an  exception,  may  be 
good,  but  a  plea  with  an  exception  generally  "  of 
what  is  not  answered,"  is  not  good,  for  in  such 
case  the  court  could  not  know  what  the  Plea 
covers,  without  looking  into  the  answer^  ;  but  if 
the  exception  is  clearly  stated,  it  is  unobjection- 
able ^. 

An  answer  overrules  a  Plea,  where  the  Defen- 
dant answers  the  same  things,  he  insists  upon  in 
his  Plea'. 

A  Demurrer,  as  v/e  have  seen'',  is  proper  where 
the  objection  to  the  Bill,  is  apparent  on  the  face 
of  the  Bill ;  but  a  Plea  or  answer  must  be  resort- 
ed to,  where  an  objection  exists,  that  is  not 
apparent,  on  the  face  of  the  Bill '.  A  Plea  must 
aver  facts  to  which  the  Plaintiff  may  reply,  and 
not  like  a  Demurrer,  rest  on  facts  in  the  Bill"". 

In  pleading,  it  has  been  said,  there  must  be 
the  same  strictness  as  at  Law". 


^  Jones  V,  Pengree,  6  Ves.  '  ClanrlclifirdandBuik,  Vio. 

580.  Abr.  Tit.  Chancer^'   (W.   A. ) 

*  Maitland  V.  Wilson,  3  Atk.  Ca.   1.  Blacket  v.   Ljihglands, 

SI'*-  lAnstr.  14. 

'  Sellon  V.  Lewcn,  -3  P.  Wms.  "^  Ante,  p,  225. 

-39.  ■   See  Mitford's    Pleadings, 

«  hee  Salkeld  v.  Science,   2  17G,  7. 

A>s.  107.  and  see  .3  Atk.  70.  ™  lb.  235. 

''    Howe  V.   Duppa,    1   Yes.  "  Story  v.  Lord  Windsor,  2 

andBea.  514.  Atk.  0-32. 
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The  defence  proper  for  a  Plea  must  be  such  as 
reduces  the  Cause  to  a  particular  point",  which 
AA  ill  bar  the  Plaintiff's  demand,  and  then  it  is  of 
use,  because  by  having  the  judgment  of  the  Court 
upon  that  point,  the  parties  arc  saved  the  ex- 
pence  of  an  examination  ''. 

A  Plea  does  not  deny  the  Equity,  but  brings 
forward  a  fact,  or  a  series  of  circumstances,  form- 
ing, in  their  combined  result,  some  one  fact  which 
displaces  the  Equity'".  Several  deeds  may  be 
put  in  issue  in  a  Plea,  if  they  draw  to  one  con- 
clusion ' .  The  use  of  a  Plea  being  to  save  ihne,  ex- 
])e?ice,  and  vexalion,  it  must  not  contain  two  dif- 
ferent and  distinct  points,  but  in  such  case  an  An- 
swer is  proper:  for  where  many  circumstances  go 
to  the  defence,  it  is  of  no  utility,  because  there 
must  be  an  examination  afterwards,  whether  those 
circumstances  be  true  or  false'  . 

A  Plea,  good  as  to  the  re//^  prayed  by  the  Bill, 
is  good  also  to  the  discovert/  ^ 

All  pleas,  as  they  suggest  a  fact,  so  that  fact,  if 
disputed,  maybe  generally  replied  to,  whether  the 
Plea  be  to  part  or  the  whole  of  the  Bill,  and  the  Plain- 
tiff may  examine  at  large",  and  go  to  a  hearing.    If 


•    Chapman     v.  Turner,     1  '  Anon.  2  Eq.  Abr.  176.  and 

Atk.  54.  see  1  Atk.  54.    and    I   Brown. 

P  Anon.  2  Eq.  Abr.  70.  C.  C.  404.  3  Anstr.  738. 

•^  Wliitbread  againbt  Brock-  '  Sutton  v.  Earl  of  Scar- 
hurst,  1  Bro.  C.  C.  417,  418.  borough,  9  Ves.  71.  Hodle  v. 
and  see  1  Atk.  54.  and  2  Bro.  Healej,!  Ves.  and  Bea.  539, 
C.C.  274.  and  Mitford's  Plead-  and  see  ante  1  Vol.  175. 
inc(s,  235.  and  see  Rowe  v.  "Ord  v.  lluddleston,  2Dick. 
Teed,  15  Ves.  370.  510. 

'  Leonard  v.  Leonard,  1  Ball 
and  Beatty  325. 
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the  party  does  not  provethe  fact,whichis  necessary 
to  support  the  Plea,  the  Plaintiff  does  not  lose  the 
Benefit  of  a  discovery,  but  the  Court  directs  an 
examination  on  interrogatories  to  supply  that*". 

If  a  Bill  oi  Revivor  be  filed  on  the  Marriage  of 
Plaintiff,  a  plea  to  this  Bill  may  be  filed,  stating 
facts,  a  Settlement^  for  instance,  which  requires  a 
Supplemental  Bill^" . 

Pleas  in  Equity  are  of  three  kinds,  and  are  either, 
1.  A  Plea  to  the  Jurisdiction  ;  2.  A  Plea  to  the 
Person  ;  or  3.  A  Plea  in  Bar  \ 

1.  A  Plea  to  the  Jurisdiction  must  shew  that 
the  Lands  lie,  that  the  matters  were  transacted, 
or  that  the  Part}^  lives  out  of  the  Power  of  the 
Court,  and  the  reach  of  its  Process,  as  out  of  the 
Kingdom,  for  instdncc,  or  in  a  Countf/ Palatitie, 
&c.  *•:  and  though  the  Defendant  does  not  plead 
to  the  Jurisdiction,  yet  if  a  defect  of  Jurisdiction 
appears  at  the  hearing,  the  Court  will  no  more 
make  a  decree,  than  where  a  plain  want  of  Equity 
appears  ^ 

It  has  been  truly  observed,  that  a  case  which  is 
not  really  such  as  will  give  a  Court  of  Equity 
Jurisdiction,  cannot  easily  be  so  disguised  in  a 
Bill,  as  to  avoid  a  Demurrer '^ 


'  Brownsuord  v.    Edwards,  Cas,  41.   Nels.  37,  GG.  Car.  CO. 

^Ves.  243.  there  cited. 

*  Merrewether  v.  Mellisb,  '^  Venn  v.  Lord  Baltimore, 
33  Ves.  435.  1  Ves.  447;  and    see  Green  v, 

*  1  Eq.  Abr.  37.  in  Marg.  Ruthertbrth,  1  Ves.  470.  sed 
Qrd  V.  Huddleston,  2  Dick.  %kl.  Trelawny  v.  Williams,  2 
510. 16  Vim.  Abr.  3G1.  Vcrn.  484. 

"  lb.  and  see  Mitford's  -^  Mitibrd's Pleadings,  180,1. 
Pleadings,   182.    and   1    Cha. 
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If  there  is  a  particular  Jurisdiction,  but  the 
parties  to  litigate  any  question  are  both  resident 
within  the  Jurisdiction  of  the  Court  of  Chancery, 
a  Plea  to  the  Jurisdiction  does  not  lie  :  as  upon  a 
Bill  concerning-  a  Mortgage  of  the  Island  o(  Sarke, 
both  Mortgagor  and  Mortgagee  residing  in  Eng^ 
land ", 

On  a  Plea  to  the  Jurisdiction  it  must  be  shewn 
what  other  Court  has  Jurisdiction  ^;  for  the 
Court  of  Chancery  being  a  superior  Court  of 
general  Jurisdiction,  nothing  will  be  considered 
out  of  its  Jurisdiction  which  is  not  shewn  tobeso^. 

The  Court  has  no  Jurisdiction  to  give  the  Pos- 
session of  Lands  at  St.  Christopher's:  a  Plea,  there- 
fore, to  the  Jurisdiction,  is  sustainable**. 

To  a  Bill  respecting  Chambers  belonging  to  a 
Society  in  an  Inn  of  Court,  a  Plea  that  the  Ben- 
chers have  Jurisdiction,  will  hold'. 

A  Plea  of  Privilege  of  a  Scholar  resident  at  an 
University^  may  be  pleaded,  and  need  not  be  on 
oath''.  But  a  Plea  of  Privilege  by  a  Defendant, 
Foreign  Opposcr  in  the  Exchequer,  it  was  held, 
must  be  on  oath  '. 

Officers  of  the  Exchequer  may  plead  their  Pri- 


*  Mitford's  Pleadings,  184.  1  Ves.  78.   4G4.  2  13ro.    C.  C. 

who  cites  1  Ves.  204.   4  lust.  240. 

213.  and  see  2  Vein.  404.  »  Mitford's   Pleadings,  183. 

'  Earl  of  Derby  v.  Duke  of  who  cites  1  Ves.  204. 

Athol,    1    Ves.   203.   and   see  •■  Koberdeau  v.  Rous,  1  Atk, 

1    Ves.  jun.    388.    Nabob    of  543. 

Carnatic  v.   East   India  Com-  '2Bro.  C.  C.  240. 

panv,  2  Ves.  jun.  371.  and  S.  ''    Pratt  and    laylor,   1  Ch^ 

C.  3  Bro.  C.  C.  301.  Strode  v.  Cas.  2;i7.  S.  P.  208. 

Little,  1  Vern.  58.  3  Atk.  CG2.  '    Gibson    v.  Whitacre,     1 

Veru.  83. 
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vilege  of  being  sued  there,   hut  not  if  one  of  tlie 
Defendants  has  no  such  J^rivilei^e'". 

A  Plea  to  the  Jurisdiction  will  not  lie,  to  a 
Bill  for  a  Discovery  merely  ;  for  thoui^di  the  Court 
may  not  have  Jurisdiction  to  give  Kelief,  it  may 
yet  entertain  a  Bill  for  a  discovery  in  aid  of  the 
court  which  can  give  relief,  if  the  same  discovery 
cannot  be  there  obtained  ;  as  if  the  Jurisdiction  be 
in  the  King  and  Council,  where  the  Defendant 
is  not  compellable  to  answer  upon  oath  ". 

To  an  Information,  a  Plea  may  be  put  in  that  a 
Visitor  capable  of  doing  complete  justice,  has 
Jurisdiction  to  decide  the  matters  in  question". 

2.  A  Plea  to  tJie  Person^  must  shew  that  the 
Party  is  disabled  to  sue,  and  is  in  the  nature  of  a 
plea  of  abatement  at  Law  ''. 

A  Pleaof  0«^/a?t;7'y,  therefore,  is  good,  (unless 
the  Plaintitf  sue  in  autre  droit  *i,  or  is  merely 
named  as  a  Relator  in  an  Information,  and  does  not 
therein  sustain  the  character  of  Plaintiff^)  but  it 
will  not  avail,  if  it  took  place  in  an  Action  in 
regard  to  the  same  duty  or  thing  for  which  Relief 
is  sought  by  the  Bill '. 

This  Plea,  it  has  been  held,  must  be  put  in  on 
oath^\  but  the  majority  of  the  decisions  seem  to 


•"  Fanshaw    v.  Fanshaw,     1  "^     Killigrew    v.    Killigrew, 

Vern.  246.  1  Vein. 

"  Mitford's  Pleadings,    184.  '  iMitf.  Plead.  ISO.  and  note 

and  see  ante  1  vol.  p.  161.  (1.)  Prcc.  Ch.  13. 

"  3    Atk.   662.   1  Ves.   78,  *   Phillips    v.    Gibbons,   18 

464,  474.   cited    in   Mitford's  Ves.  184. 

Pleadings,  185.  '  Panot  v.  Dow  den,  1  Vern. 

f  13  Ves.  437.  ST". 

VOL.    II.  R 


242  EQUITY    JI'RISTIICTION. 

the  contrary";  the    Outlawry  must    be    pleaded, 
sub  pcde  si'^itit  *. 

In  the  Exchequer,  a  Plea  of  outlawry  must  be 
set  down  by  the  Defendant  ;  but  the  practice  of 
the  Court  of  Chancery  is  different ". 

3.  A  Defendant  may  plead,  tiiat  the  Plaintiff 
has  been  attuinled  in  a  prcmunire  of  treason  or 
felony  ^,  or    of  an  offence  which  occasions    a  For» 

fciture^  as  manslaughter ;  but  a  plea  to  the  person, 
jn  respect  of  a  conviction  for  a  capital  ofl'ence, 
is  judged  of  with  equal  strictness  as  if  it  were  a 
plea  at  Common  Law'. 

A  Person  attainted,  cannot  be  heard  as  a  Suitor 
in  a  Court  of  Justice,  in  prosecution  of  a  Civil 
Right,  but  only  for  the  mere  purpose  of  reversing 
the  Attainder*. 

4.  A  Defendant  may  also  plead,  that  the  Plain- 
tiff is  not  the  person  he  pretends  to  be,  or  has  no 
right  to  the  character  he  assumes**. 

Jf,  for  instance,  a  Plaintiff  sues  as  Heir  or  Ad- 
ministrator, it  may  be  pleaded,  that  he  is  not 
Heir%  or  Administrator*^,  or  that  the  supposed 
Intestate  is  alive  '. 

"See  Pr:it^  iind  Tavlnr.  1  Ch.  *   See     Ex     parte     Hullock, 

Cas.  2:37.  S.  P.  258.  and  Took  14  Vo.s.  452.  1   Taunt.  82. 

V.  Took,  2  Vern.  108.  Harou's  "   See  Wyatt;,    F»ract.    Reg. 

Tracts.,     290.      Masters     and  370. 

Bruet,  2  Fiecm.    14:{.  '    Kinnersley     v,     Simpson, 

*  Attorney  General  v.  Heath,  For.  Rep.  85  ;  and  see  ante  p. 
Prec.  Ch.   I'L  164. 

*  Chapman  v.  Laosdown,  **  Win  and  Fletolier.l  Vern. 
2  Anstr.  554.  4T3. 

y  Mitford's  Pleadings,    185.         "  Ord  v.  Wilkinson,  Forest's 

*  Bulk  V.  Browne,  2  Atk.  Rep.  DO,  S.  C.  alhided  to  nn- 
899.  der  the  nnic    of  Ord  v.  Ilud- 
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6.  If  a  Bill  is  filed  in  the  irainc  of  any  pcnson 
incapable  of  instituting  a  Suit  alone  ;  us  an  Infant, 
a  married  Woman  ;  or  an  Idcot  or  Lunatic,  so 
found  by  inquisition ;  the  Defendant  may  plead 
the  Infancy,  the  Coverture,  or  the  inquisition  of 
Ideotc}^  or  Lunacy,  in  abatement  of  the  Suit^  If 
the  disability  in  these  cases  appears  on  the  face 
of  the  Bill,  a  demurrer  is  proper;  if  it  does  not, 
a  Plea  must  be  resorted  to. 

So,  the  Bankruptci/  of  the  Plaintiff",  or  an  as- 
signment under  the  Insolvent  Debtor's  Act,  mav 
be  pleaded,  if  the  subject  matter  of  the  Suit,  arose 
before  the  Bankruptcy  or  assignment''. 

6.  However  the  Law  may  originally  have  stood, 
it  is  now  settled,  that  alien  Friends -drc  entitled  to 
institute  Suits  in  the  King's  Courts  for  the  Ue- 
covery  of  their  rights '. 

A  Plea,  therefore,  that  the  Plaintiff  was  an 
Alie7i  born,  andan^/zV/i  Injidel,  is  not  good  to  a 
Bill,  for  a  persona/ demand'' ;  but  the  plea  of 
alienage  to  be  effective,  must  aver, that  the  Plaintiff 
is  an  alien  Enemy  '. 

Such  a  Plea  is  good  to  a  Bill  of  Discovery  only, 
as  well  as  to  Bills  praying  relief'". 

7.  The  Defendant  may  also  plead  that  the  Plain- 
tiff is  excommunicated,  which  must  be  certified  by 


dlestonc,   Mitfoid's  Pleadings,  '  DauirHbignv  v.    Davulloii, 

181).                                          '  2Anst.  4«)2. 

f  Mitf.  188.  who  cites  Pract.  ^  Uamskisseaseut  v.  Barker^ 

Reo   27«>.  1  Atk.  oO. 

«  Mitf.  Plead.  190.  '  Buik  v.  Brown,  2  Atk.  397. 

^  1  Aiislr.  101.  '"  Danghbigny  v.  Davullou, 

2Anstr.  402. 

R  2 
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the  Ordinar}',  sub  sigiilo  ;  and  the  plea  holds 
though  the  Plaintiff  sues  in  aulre  droit,  as  Exe- 
cutor or  Administrator.  This  plea,  like  the  plea 
of  Outlawry,  ceases  to  be  a  bar  when  the  disability 
is  removed  °. 

Pleas  in  Bar,  are  either  to  the  reliefer  the 
discovery.  Pleas  in  bar  to  Relief  arc,  I.  An  Act 
of  Parliament ;  2.  A  matter  of  Record  ;  3.  Mat- 
ters in  pais. 

I.  Any  Statute  which  is  a  bar  to  the  Plaintiff's 
demands  may  be  pleaded  with  the  averments  ne- 
cessary to  bring  the  case  of  the  Defendant  within 
the  Statute,  and  to  avoid  any  Equity  which  may 
be  set  up  against  the  Bar  created  by  the  Statute**. 
■  The  Statute  of  Limi/ations^\  m3.y  in  many  cases 
be  pleaded  to  an  Equitable  demand  ;  for  though 
the  words  of  it  do  not  apply  to  equitable  demands, 
yet  equity  adopts  it,  or  at  least,  takes  the  same 
limitation  in  cases,  that  are  analogous  to  those  in 
which  it  applies  at  Law'';  but  no  advantage  can  be 
taken  of  the  Statute,  unless  it  is  pfeaded,  ox 
insisted  on  by  the  answer^ 

There  is  no  Statute  of  Limitations  to  bar  a  legal 
Rent-charge.  In  Equity,  therefore,  such  a  bar  is 
never  permitted ^  But  from  length  of  time  pre- 
sumptions may  be  raised  which  may  exclude  the 
demand  after  long  acquiescence,  but  not  where  all 
presumption  of  Release  or  payment  is  excluded', 

"  Mitford's Pleadings,  180,7.         '  Prinze  v.  Hryliu,  4»:3. 
°  Mitlords   Pl.-adiiigs,   214.         MO  Ves.4()7.  hikJ  see  Collins 

"21  Jac.    1.  (.  10.  V.   (ioodhall,  2  Veru.  2;j5. 
1  Ib.Stackhouscv.Barnston,        '  10  Vcs.  400. 
10  Vt&.  400,  7. 
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The  Statute  of  Hen.  8.  concerns  only  Customari/ 
Rents  between  l.ord  unci  \  enant ". 

In  a  case  where  the  Testator  died  in  178^,  and 
probate  not  taken  out  till  1809,  the  Executor  was 
allowed  to  plead  the  Statute  of  Limitations  to  a 
Bill  filed,  because  the  Defendant  had  possessed 
the  personal  Estate,  and  therefore  might  have  been 
sued  as  Executor  de  son  tort  previous  to  1792 ''. 

A  Bill  depending  six  years  in  Chancery  is  not 
sufficient  to  take  the  debt  out  of  the  Statute  of 
Limitations'". 

The  Statute  of  Limitations  cannot,  in  most 
instances,  be  pleaded  in  bar  of  an  account '^;  nor 
is  it  pleadable  to  a  Bill  for  an  account  of  the  ar- 
rears of  an  Annuity  oi  Legacy^,  or  where  Money 
is  lent  or  delivered  in  Trust^. 

Where  there  is  a  Trust  of  Real  Estate  for  pay- 
ment of  debts,  it  has  been  held  to  revive  debts, 
"which  have  been  barred  by  the  Statute  of  Limita- 
tions, and  that  they  are  entitled  to  be  paid  as  well 
as otherCreditors;"though,*' says  Lord  Hardwicke^ 
*'  I  have  often  wondered  how  this  Rule  at  first  pre- 
vailed, and  Judges  have  always  grumbled  at  it 
though  it  is  now  established  in  Equity*.'' 

The  Statute  of  Limitations  may  hepleaded  to  a 


"  2  Vern.  23G.  1  Vern.  257.   Anon.  2  Freem, 

"^  Webster    V.    "Webster,  10  22.  Smalluian  v.  Lord  Hainil* 

Ves,  93.  8.  C.  MS.  ton,  2  Atk.  71. 

*  Anon.  2    Atk.   1.    contra         '  Warner  v.  Conduit,  Easter, 

Anon.  1  Vern.  73.  C  G.  2.  »73:3.  MS. 

"  Anon.    2   t'recra.    22.    see         *  I. aeon    v.    Bri^^gs,  3  Atk« 

ante  p.  78,9.  107;     and   see    Oughterloneiy 

y  Hi^L^ins   V.    Crawford,    2  a2;ainst    Lord     Powis,    Ambl. 

Yes,  jun.  072,  Parker  v.  Ash,  231 ;  and  see  ante  p.  482. 


•24(5  EQUITY    JOUISDICTIOX. 

Bill  hronght  to  redeem,  if  the  Mortgagee  has  been 
in  possession  twenty  years  ''  ;  or  it  may  be  demur' 
nd  to,  >vlicre  tlie  objection  appears  on  the  face 
of  the  niir. 

So,  a  Defendant  may  plead,  in  bar  to  a  ]5ill  for 
the  discovery  of  'I'itlus,  by  a  Lessee  of  the  Par- 
son, the  Stat.  13  Eliz.  c.  50.  s.  1 .  against  i\''oyi- 
residence'^. 

If  a  IJill  states  facts  amonnting  to  the  acknoic- 
/tY/ij/;/n// ot  a  debt  witliiii  the  six  yt^ars,  a  mere 
plea  of  the  Statute  is  insufficient*;  and  the  charges 
in  the  Bill  of  such  acknowledgment  must  be 
answered;  but  whether  b}^  way  of  averment  in 
the  plea,  as  well  as  in  the  answer,  has  been  doubt- 
ed ^  In  several  cases  it  has  been  held,  that  to  take 
a  case  out  of  the  Statute  there  must  not  only  be 
an  admission  of  the  debt,  but  an  express  promise 
to  pay  ";  but  the  more  modern  cases  seem  to  have 
overruled  that  doctrine  ''. 

The  Statute  of  Limitations,  though  pleadable  to 
the  debt,  is  not  as  to  the  discovery,  ichoi  tlic  debt 
teas  due  ' . 

Wliere  the  Bill  charges  a   Fraud,  ixud   that  the 


'■  Mltf.  rieail.2l.'J.  >vhocil<-8  avt'rrm-ut  and  an  answer.    See 

[i  Atk.  '225, <j.  and  the  r.utho-  «uj  this  subject   Anon,  'd   Atk. 

riticsth'  !<■  referred  to.  70. 

"  M'lti.  ri.'2l3;  :tnd  stearite  ^  Sec  what  i>  said  in  Lacon 

]  ^o\.   \>.  410,417.  V.  Briygs,  :{   Atk.  107. 

''  Uuilter    and   iMu^sendinc,  ''  Vea  v.  I'ouraker,    2  Burr. 

<iilb.  Kq.  Hep.  228,  lODD.     Cowp.    o48.     and    the 

'  Kailiie  v.  Sibbald,  15  Vc<.  rtcerit   casts  mt-ntiuncd  in  ar- 

lyf).  f^uinent  of   Baillie  v.   Sibbald, 

•IJajlev   Y.    Adauis  0   V(s,  la  Ves.  185. 

OSO.     In  "Miiford's  Pleadings,  '     Mi.ekworth     v.     Clifton, 

'Jl;j.  it  is  .•,ald  there  u)ust  be  an  2   Alk.  TjI. 
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Fraud  was  not  discovered  till  withio  six  years 
before  tlie filing  o{  the  IJill,  the  Statute  is  not  a  good 
Plea,  unless  the  D»?fendant  denies  the  fraud,  or 
avers  that  the  fraud,  if  any,  was  discovered  with- 
in six  years  before  the  filing  of  the  Bill ''. 

If  an  Executor,  or  Administrator,  or  a  Trustee 
for  an  Infant,  neglect  to  sue  within  srx  years,  the 
Statute  of  Limitations  binds  the  Infant'. 

A  Corporation  is  entitled  to  the  benefit  of  the 
Statute  of  Limitations,  in  the  same  manner  as 
private  persons"'. 

A  plea  of  the  Statute  of  Frauds  ",  in  answer  to 
a  Bill  for  the  Specific  Performance  of  an  agree- 
ment, has  before  been  adverted  to".  This  Sta- 
tute may  also  be  pleaded  to  a  Bill  for  the  dis- 
covery and  execution  of  a  Trusty  with  an  aver- 
ment that  there  was  no  declaration  of  the  Trust 
in  writing'',  unless  it  be  a  secret  Trust,  in  fraud 
of  an  Act  of  Parliament ''. 

A  Plea  of  the  Statute  32  Hen.  8.  c.  9.  against 
selling  pretensed  or  controverted  titles,  with  an 
averment  that  the  Defendant  ''  had  not  been  in 
possession  within  a  year  before  the  Lease  or 
Mortgage  alledged  by  the  Bill  to  have  been  made," 
has  been  holden  good'. 

2.  A  Decree   signed   and  enrolled  %   or  order  of 

*  Mitf.  Plead.  212.  ing,  259.   anc!  the   case  there 

•  Wyeh  V.  K;ist  India  CoDi-  cited  uf  Hitchins  v,  T.auder,  in 
pany,:i  P.  Wms,  309.  Cliaii.  2:3  July,  1807. 

■"11).  *  That  it  must  be  enrolled, 

°  21)  Car.  2.  c.  3.  see  Anon.  3  Atk.  809.  Kiasey 

"  Antf,  1  vol.  :U>o.  v.  Kinsev,  2Ves.  577.  but  see 

P^litf.  Plead.  210.  Prettvniau    v.     Piettvinun,     1 

"Sec  ante,  I  vol.  240.  Vera.' 310. 
[  Cooper's  Trtatise  of  Plead- 
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the  Court  may  be  pleaded,  by  which  the  rights  of 
the  parties  have  already  been  determined. 

If  a  cause  is  not  heard  on  the  merits  and  the 
circumstances  discussed,  but  is  dismissed  on  the 
hearing,  for  want  of  the  Plaintiff's  appearance, 
such  decree,  it  seems,  could  not  be  pleaded-;  for 
such  dismission  is  not  res  judicata,  an  absolute 
determination  in  the  Court,  that  the  Plaintiff 
had  no  title'.     Thou''h   a   Bill  be    dismissed  on 

o 

the  merits,  yet  if  by  the  PlaintiiPs  gaining  the 
legal  Estate,  the  defendant  is  compelled  to  file  an 
original  Bill  as  plaintiff,  the  decree  of  dismission 
cannot  be  pleaded  *. 

If  a  Pill  seeks  to  set  aside  a  decree  for  Fraud, 
and  the  imputed  circumstances  of  Fraud  are 
denied  by  the  Answer,  the  decree  may  be  plead- 
ed \ 

A  plea  o^  a  sentence  \n  the  Ecclesiastical  Court, 
ex  ciirecto,  in  a  matter  properly  cognizable  there, 
appears  to  be  conclusive,  where  the  same  mat- 
ter comes  in  question  collaterally  in  a  Court  of 
Erjuity  '• 

A  Flea  of  a  former  Decree  for  the  payment  of 
Tithes,  where  a  ^Nlodus,  and  the  Lands  alledged 
to  be  covered  by  it,  were  imperfectly  stated,  so  that 
the  Court  could  not  direct  an  issue,  was  held  not 


y  Pickett V.  Lcggon,  14  Ves.  ^'    lJra»ii-h  v.    Gtr,     Ambl. 

03-2.                       '  229.  ante  1  Vol.  ]>.  2;i7,  i.nd 

"^Brandlyn   v.  Or-l,    I   Atk.  bce  >iitf.  Plead.  I'JT.   Luid  llie 

jj71.  and  set-  Mitf.  IMead.  190.  cases  tlii^rr  citi-d. 

who  cites    I  \  ens.  :]10.  1  Bio.  '  MtaiUiws  against  Dii(<.htiS 

P.  C.  *2hL  of  Kiiiy>foi),  Aiabl.  7u<>, 

^  Sawyer  v,  l31ct^no,2  Verp, 
C29. 
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to  bfea  bar  to  a  Bill  brought  for  establishing  the 
Modus  •*. 

In  support  of  a  Plea  of  a  former  Decree^  it  is 
necessary  to  set  forth  so  much  of  the  first  Bill 
and  Answer,  as  will  shew  the  same  point  was 
then  in  issue'. 

A  judgment  in  a  Court  of  ordinary  Jurisdictiork 
which  has  finally  determined  the  Rights  of  the 
Parties,  may,  in  general,  be  pleaded  in  bar  of  a 
Suit  in  Equity  ^;  but  a  Plea  of  a  foreign  sentence 
in  a  Commissary  Court  in  France,  relating  to  the 
same  matters,  for  which  the  Bill  was  brought 
here,  was  overruled  ;  for  the  Court  which  gives 
sentence  must  have  Jurisdiction  to  determine 
the  rights  of  the  parties ». 

If  there  is  any  charge  of  Fraud,  or  other  cir- 
cumstances shewn  as  ground  for  relief,  the  judg- 
ment^ or  sentence  cannot  be  pleaded,  unless  the 
Fraud,  or  other  circumstance,  in  the  Judgment 
sought  to  be  impeached,  be  denied,  and  thus 
put  in  issue  by  the  Plea,  and  the  Plea  supported 
by   a  full  answer  to  the  charge  in  the  Bill '. 

3.  A  Plea^  of  a  former  Suit  depending  for  the 
same  cause,  unless  it  was  brought  in  a  different 
right'',  is  a  good  Plea,  and  need  not  be  on  oath'; 

^  Collins  V.   Gough,  7  Bro.  ^  Gage  v.  Bulkeley,  3  Atk. 

P.  C.  94.  Toml.  Edit.  214. 

•  Child  V.     Gibson,  2  Atk.  ^  See  as  to  relief  in  cases  of 

CO.').  fraudulent  verdicts  and  judg^- 

'Mitf.  Plead.  204.    and  the  ments,  ante  Vol.  1.236. 
case  of  Sydney  stillng  himself  '  Mitf.  Plead.  205.  and    see 
Karl  of  Leicester  against  Perry,  12  Ves.  205. 
in   Ch.  23d  July  1783,    there  "  Huggins    v.  York    Build- 
stated.  S.  C.  1  Bro.  C,  C.  315.  ings  Couipanv,  2  Atk.  44. 
3  Atk.  223.  '  UrVm  v.  iludson,  1   Vern. 

332. 
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but  such  Plea  is  not  set  down*;  and  the  Plain- 
tiff is  bound  to  procure  a  reference  to  the  Mas- 
ter, and  a  report  within  a  Month  after  the  Plea 
Is  filed,  otherwise,  at  the  instance  of  the  Defen- 
dant, the  Bill  will  be  dismissed".  No  Suit  is 
considered  as  depending,  till  the  Defendants  have 
appeared,  or  been  served  to  appear". 

The  pendency  of  a  Suit  at  Common  Law  can- 
not be  pleaded  in  bar  of  a  Suit  in  Equity  p. 

A  Plea  of  a  Suit  dcpendinpj  in  the  Court  of 
Chancery  oi'  Ireland,  for  the  same  matter,  is  not 
a  good  Plea''. 

After  a  Bill  brought  in  the  Exchequer  to  fore- 
close, the  Defendants  may  bring  a  Bill  in  Chan- 
cery to  redeem,  and  the  pendency  of  the  former 
Suit  not  pleadable'. 

It  seems,  that  a  like  Suit  in  the  Court  of 
Chancery  in  Jamaica,  may  be  pleaded  to  a  Suit 
in  this  Country,  if  it  be  set  out  with  certainty, 
as  to  the  year  and  term  in  which  it  was  insti- 
tuted '. 

If  a  creditor  comes  in  before  a  Master  under 
a  Decree,  he  is  qwisi  a  party  to  that  Suit;  and  if 
he  brings  a  new  Bill,  a  Plea  o(  d  former  Suit  dc 
pending  will  hold*. 


^  See    Urlin  v.    Hudson,    1  '  Lord   Dillon  v.  Alvares,  4 

VcM-n.  332.  Anoti.   1  V'cs.  jun,  Ves.  357. 

484  ;  and  st'e3  lito.  L\  i'.  544.  '  Eaii  of  Newbury  v.  Wren, 

"  liaker  v.  Bird,  2  Vcs.  jun.  1  Vern.  220. 

C72.  •  Foster  v.  Wassail,  3  Atk. 

"  Moor    and   Welsh  Co[jpcr  580. 

Company,  1  Eq.  Abr.  3'.>.  *  Neve   v.   Weston,  3  Atk. 

'  3  \\     WnH,    200.     cited  507. 
Mittbrd's  Pleadings  200. 
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A  Plea  of  u  Fine  and  Non-claim  with  proper 
averments,  maybe  pleaded  in  bar  of  a  Suit',  la 
such  a  plea,  a  direct  positive  averment  ofseizinis 
necessary,  and  it  must  not  be  alledged  argumenta- 
tively,  as  "  that  the  Party  being  in  possession  and 
receipt  of  the  Rents,  and  thereby  seized  of  the 
Rents,  &c.  ^"  The  same  strictness  is  required  in 
pleading  a  fine  in  Equity,  as  at  Law. 

A  Fine  levied  pending  a  suit  in  Equity,  has  not 
been  allowed  to  prejudice  the  legal  Title''. 

A  plea  of  a  Conveyance^  Fine  and  Non-claim  to 
a  Bill,  impeaching  the  conveyance,  for  want  of  a 
valuable  consideration,  is  a  good  plea,  and  is  not 
considered  as  multifarious  ^. 

It  is  not  necessary  to  enter  into  the  general 
learning  as  to  Fines,  or  into  the  distinctions  re- 
specting Fines  good  at  Law,  but  not  binding  in 
Equity^.  The  doctrine  as  to  fines  founded  in 
Fraud,  and  fines  levied  by  one  who  has  notice  of 
a  Trust  ^,  has  before  been  observed  upon.  It  is 
sufficient  here,  to  observe  that  a  fine  effective  in 
Law  and  Equity,  may  be  pleaded. 

A  Recovery  duly  suffered  with  the  deed  to  lead 


*  Mltf.  Plead.  201.  80.  and  tlie  observation  in  note 

^  Dobson  V.  Leadbeater,  13  (a.)  to  13  Ves.  234. 

Ves.     230.     whicb     overruled  *■  Hopkins  v.  Hond,    1   Sch. 

3  Bro.   C.   C.  80.  aiid   1  \Vs.  and  l.iilr.  432.  Pinke  v.  Thorny- 

136.    Page  v.    Lever,   2   Ves.  croft,  4  Bro.  P.  C.  92.  2d  edit. 

Jan.  450.   Story   v.    ^Vindsor,  "*    Doble   against    Cridland, 

2  Atk.  030,  033.  In  some  cases  2  Bro.  C.  C.  274. 

sucb  strictness  does  not  seemto  "  See   ante  1    vol.  211,212. 

have  been  thouti;l)t  necessarv,  as  to  Fines. 

See  Butler  and^Every,   1  Ves.  'Ante,   1  Vol.   p.  211,  212. 

Jun,  130.  and  S.  C- 4.   3  Bro.  and  2  Vol.  \.inst. 
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the   uses,  may  be  pleaded,  to  a  claim  under  an 
entail  destroyed  by  such  Recovery  ^. 

The  o-eneral  doctrine  as  to  legal  and  equitable 
Recoveries  **,  is  sometimes  treated  of  under  this 
head  by  writers  on  Equity  pleading,  but  not  ne- 
cessarily so,  nor  will  it  here  be  considered. 

A  Plea  of  an  award\  is  not  only  good  to  the 
merits  of  the  case,  but  to  the  discovery  \  unless 
Fraud  or  concealment  be  charged  \  in  which  case, 
the  Defendant  should  not  only  plead  the  award, 
but  should  also  by  answer  deny  the  imputation 
of  Fraud  ■". 

A  Plea  to  a  Bill  of  discovery,  that  by  Articles, 
all  disputes  were  agreed  to  he  referred,  is  insuffi- 
cient". 

A  Release,  a  Compro7nise%  or  a  Stated  Account, 
maybe  pleaded  in  bar  ;  but  if  a  Bill  be  filed  to  set 
aside  an  agreement  and  a  release,  charging  impo- 
sition and  duress,  it  is  not  sufficient  to  plead  the 


8  Mitf.  Plead.  203.  who  cites  59.  and  Edmundson  v.  Hartley, 

Salkfld  V.  8alkeld,  1703. before  ih.p.97.  See  Champion  against 

Lord      Northin^ton,       Brown  Wenhani,  Ambl.  245.  on  this 

as2;aiust  Williainsou,  Trin.17'22.  subject. 

"•^  As  to  equitable  Recoveries,  "  Mitchell  v.  Harris,   2  V^es. 

See.  ante,  1  vol.  p.  3G1.  Jim.  129.  S.  C.  4  Bro.   C.  C. 

'  See  ante  1  vol.  CC.  on  this  'ill.  Hill  v.   Hollibter,   1  Wils, 

subject.  129.  Street  v.  Kigby,  GVes.  815. 

"  Tittenson  v.  Peut,  3    Atk.  and  see    Waters  v.  Taylor,   15 

529,  and  see  Lingood  v.  Eade,  Ves.  p.  14  :  and  also  W'ilUngton 

2  Atk.  501.  V.    xMackintosii,  2   Atk.    509. 

1    South    Sea   Company    v.  These  cases  overrule  Halfhide 

Bumpstead,  2  Eq.  Ca.  Abr.  &0.  against  I'enning,    2  Bro.  C.  C. 

™  See  0  Ves.  599.  and  Gart-  336.  S.  C.  2  Dick.  702. 

side  V.  (Jartside,  3  Anstr.  73U.  "  Leonard  v.  Leonard;  1  Ball 

but  eeePopeand  Dish,  1  Anstr,  and  licatty,  328, 
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agreement  and    release,  but  the  Defendant  must 
also  by  answer,  deny  the  fraud  or  duress  p. 

In  a  plea  of  a  release,  the  Defendant  must  set 
out  the  consideration  upon  which  the  Release  was 
made^.  A  Plea  of  a  Release  or  a  stated  account, 
to  a  13111  for  an  account,  has  before''  been  ob- 
served upon. 

A  P\ea  o^  want  of  parties,  may  be  pleaded  in  bar 
to  a  Bill,  and  goes  to  the  whole  Bill,  to  the  disco- 
very and  relief'.  We  have  already  fully  treated  of 
the  necessary  parties  to  Bills.  If  the  want  of 
parties  appear  on  the  face  of  the  Bill,  it  is  c/e- 
murrable  ;  if  not,  it  is  the  proper  subject  of  a  plea. 
But  it  is  observable,  that  neither  a  Demurrer  or 
plea  will  liefor  wantof  Parties^  to  a  Bill  merely  of 
Discovery'. 

Upon  arguing  a  Plea  of  this  kind,  the  Court, 
insteadof  allowing  it,  has  given  the  Plaintiff  leave 
to  amend  the  Bill  upon  payment  of  costs". 

Pleas  in  bar  of  a  Discovery  are,  1.  That  the 
Discovery  may  subject  the  Defendant  to  a  penalty, 
or  will  be  a  breach  of  confidence  ;  2.  That  De- 
fendant is  a  Purchaser  for  a  valuable  consideration; 
3.  That  Defendant  has  no  interest  in  the  subject 
of  the  suit. 

1.  The  doctrine  as  to   discovering  what  may 


J"   Freeland   v,    Johnson,   1  and  Mortgagee,  see  ante  1  vol. 

Anstr.    27o  ;  and   see  (i   Yes.  428, 

68(5.  ^Fliiiiket  V.  Penson,  2  Atk, 

•i  Mitf.  Plead.  209.  51. 

'  Ante   1  vol.   p.   80.   As  to  '  Milf.  163,221. 

gccounts  between    ftlortgagor  "lb. 221, 
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subject  the  Party  to  a  penalty  has  before  been 
considered y,  nor  is  it  necessary  to  enlarge  much 
further  on  the  subject.  Disclosures  which  would 
be  a  breach  of  confidence,  have  also  been  ad- 
verted to ". 

A  Defendant  has  a  right  to  insist  that  he  is  not 
to  be  compelled  to  answer  not  only  the  broad  and 
leadincr  fact,  but  any  fact  the  answer  to  which 
may  furnish  a  step  in  a  prosecution,  if  any  per- 
son should  choose  to  indict  him. 

If  a  Bill  states  the  marriage  of  the  Defendant 
with  a  particular  woman,  he  may  plead  that  she  is 
his  sister;  and  may  refuse  to  state  any  thing  more, 
or  speak  as  to  any  one  fact  forming  a  link  in  the 
chain'''.  So,  where  there  had  been  a  transfer  of 
stock,  under  an  agreement  to  satisfy  the  defi- 
ciencN' in  the  accounts  of  a  Banker's  Clerk,  this 
was  considered  as  amounting  to  the  otfence,  of  a 
com})osition  of  Felony  to  prevent  a  prosecution  ; 
and  that  the  Defendant  might  by  Plea,  protect 
himself  from  a  discovery^'. 

But  the  allegation  by  a  Defendant,  that  an  an- 
swer may  subject  him  to  a  supposed  crime,  does 
not  prevent  relief  in  Equity  :  and  therefore  in  a 
case  of  Vaurij  or  For  (yen/,  if  proof  can  be  made  of 
it,  the  Court  will  let  the  cause  proceed  to  an 
hearing;:,  and  direct  an  Issue,  though  it  will  not 
oblige  the  Party  to  give  a  discovery  \ 

^Ante,  1  vol.  173.  ^  14  Vos.  p.  50. 

*  Ante,  I  vol.  174.  '  Brownsword  and  £)d\vards, 

*  CUu•i(l^e    and    Iloare,    14  2  Vcs.  240. 
Ves.  p.  fir).    IJrowiisv.ord  and 

Edwards,  2  Vcs.  240. 
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A  Plea  of  Purchaser  for  a  valuable  considera- 
tion, is  good  as  a  plea  in  bar,  and  protects  the  De- 
fendant from  giving  an  answer  to  a  Title  set  np 
by  the  Plaintiff*;  but  a  plea  of  a  bare  title  only, 
without  setting  forth  any  consideration,  will  not''. 
This  plea  is  put  in  uj)onoath*^. 

A  Defendant  pleading  a  purchase  for  a  valnahle 
consideration  without  notice,  must,  if  the  convey- 
ance  purports  an  immediate  transfer  of  the  pos- 
session*^, aver,  that  the  Vendor  was  seized  in  Fee, 
or  pretended  to  be  seized*",  and  was  in  possession*^; 
which  is  satisfied  by  the  possession  of  his  Te- 
nant ^.  And  the  purchase  JNloney  must  be  ac- 
tually paid,  (not  merely  secured  to  be  paid  '',)  for 
otherwise,    the  Purchaser  would  not  be  hurt. 

If  a  Tenant  in  Tail  in  possession  under  a  Mar- 
riage Settlement  files  a  Bill  for  a  discovery,  and  the 
delivery  of  Title  Deeds,  the  Defendant  may  plead 
a  Mortgage  by  the  Tenant  for  Life,  alledging  him- 
self to  be  seized  in  fee,  and  in  possession  of  the 
premises  and  Deeds,  as  apparent  owner, 

A  Purchaser  denying  notice  need  only  set 
forth  the  purchase  deed,  and  plead  his  purchase 
in  bar  to  the  discovery  of  the  title  deeds'. 

^    See  ante  1    vol.  p.   159,  '  Wallwyn  v.  Lee,  9  Ves.  32. 

170.     Hart     v.     Middlelmrst,  Trevanniou  and  Mosse,  1  Vern. 

3  Atk.377.  Fltzoeiald  t.  l-au-  24(5. 

conbrid^e,  Fitzg.  207.  8     Daniels    v.   Davison,    16 

"  Brereton  v.  Camtl,  2  Atk.  Ves.  252. 

241.  "3  Atj^  -04  .  .jj,^  g^,g  3  p^ 

'    Marshall  v.   Frank,  Prec.  Wms.    307.    and    Harrison  v. 

Ch.  481.  Southcote,    1    Atk.  .538.  Story 

•'S  I'.  Wms.  281.  v.  Lord  Windsor,  2  Atk.Oao'. 

«  Mitf.  Plead.   21.5.  2   Atk.         '  Abhtou  v.  Ashton,  3  Atk. 

630  ;  and  see  Head  r.  Fi;erton,  302. 
3  P.  Wms.  281.  Attorney  (Jen. 
V.  Backhowse,  MS. 
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If  a  Bill  states  facts,  from  which  notice  of  the 
Plaintiff's  claim  is  inferred,  it  is  not  sufficient 
merely  to  plead  a  purchase  without  notice  actual 
or  constructive  ;  <\ud  the  Defendant  must  also  by 
answer  deny  the  facts  from  which  notice  is  in- 
ferred '';  but  he  is  not  compellable  to  make  a 
farther  answer  as  to  all  the  circumstances  of  the 
case,  that  are  to  blot  and  rip  up  his  title™. 

And  the  Defendant  must  swear  that  he  had  no 
notice,  at  or  before  the  execution  of  the  deed  ", 
though  notice  is  not  charged  in  the  Bill".  And, 
it  seems,  denying  notice  without  adding  "at  any 
time  before,  &c/'  is  suificient  p.  It  seems  best  to 
deny  notice  both  by  plea  and  answer''. 

A  Subpoena  served,  and  a  Bill  filed,  (but  not  a 
subpoena  alone]  is  considered  as  lis  pendens  against 
all  persons'.  A  decree  is  not  implied  notice  to  a 
purchaser,  after  the  cause  is  ended'';  for  it  is  the 
pendency  of  the  suit  that  creates  notice  :  but 
where  it  is  only  a  decree  to  account,  and  not  such 
an  one  as  puts  a  conclusion  to  the  matters  in 
question,  that  is  still  such  a  suit,  as  affects  people 
with  notice  of  what  is  doing. 

Where  a  Purchaser  cannot  make  out  his  title. 


"  Radford  v.  Wilson,  3  Atk.  °  Jones  and   Thomas,  3    P, 

815.  Jarrard  V.  Saunders,  2  Vcs.  Wms.  243. 

Jun.  187.  S.  C.   4  Bro.  C.  C.  ^  lb. 

322.  1  NoteF  to  3  P.  Urns.  244. 

■"  4   Bro.   C.  C.  408.  Kellsal  Mitf.  I'lead.  216. 

V.  Bennett,  I   Atk.  522  ;   and  '  Anon.  1  Vern.  318. 

see  til.  Answer.  =  8ed  Vi'd.  1  Vern.  409, 

"  Fitzgerald  v.  Burke,  2  A  tk. 
307. 
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but  tbroiigli  a  deed  which  leads  to  a  fact,  he  will 
be  affected  with  notice  of  that  fact '. 

Notice  to  the  Agents  is  notice  to  the  Principal '^i 
but  notice  will  not  be  presumed  merely  from  the 
circumstanceof  Title  Deeds  laid  before  a  Counsel 
or  Attorney,  or  any  thing  that  could  not  be  sup- 
posed to  make  an  impression  on  the  memory^. 

Registration  in  Middlesex,  of  an  Equitable 
Mortgage,  is  not  presumptive  notice  of  itself  to  a 
subsequent  Legal  Mortgagee,  without  actual 
notice ''. 

A  Purchaser  with  notice,  from  one  who  pur- 
chased without  notice,  may  plead  his  purchase''; 
but  where  a  Purchaser  with  notice^  aliened  to 
one  who  had  no  notice,  though  the  Court  would 
not  affect  the  Purchaser  without  notice,  yet  it 
being  a  Fraud,  the  Vendor  (the  Purchaser  with 
notice)  was  decreed  to  make  satisfaction  to  the 
Plaintiffy. 

A  Plea  of  a  Purchase  for  a  valuable  considera- 

'  Mertins  v.  JolliflFc  and  Joliffe,  Ambl.  312.  This  pro- 
others,  Anibl.  312.  Moor  v.  position  has  been  questioned"; 
Bennett,  2  Ch.  Cases,  24{>.  and  it   has  been  urged  that  a 

"Sheldon  against  Cox,  Atnbl.  Vendor  with  notice,  could  not 

620.     Maddox      v.     Maddox,  pass   any    diflerent  interest  in 

1  Ves.  62.  the  Estate,  tlian  what  lie  hiin- 

'Ashley  v.    Buillicj  2   Ves.  self  possessed,  and  passes  sub- 

370.  ject  to  the  Equities  atVecting; 

"  Morecock  against  Dickins,  it  ;  and  so,  according  to  my 

Ambl.  078.    Cheval   and    Ki-  notes,  Lord  Eldon  intimated, 

choUs,  Str.   604.    See   on  this  in  iViackreth  v.  Symonds,  MS. 

subject   Bushell    v.     Bushell,  and  upon  other  occasions  ;  and 

1  Sch.  and  I.efr.  92,  103,    and  see    Grounds  and  Rudiments 

see  137,  157.  of     Law    and     Equity,    275. 

*  Lowther  v.  Carleton,  For.  There  are,    however,  cases,  in 

1S7.  which  the  doctrine  in  Ambler 

i   lb.   188,    9i    Mertins    v.  is  countenanced,   see  Hurrisoa 

VOLc  IIo  S 
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tion,  is  not  good,  to  a  Bill  for  Dower  ^.  How  far 
an  assignment  of  a  term  will  secure  such  a  Pur- 
chaser, has  before  been  considered^.  If  a  Widow 
is  Defendant  to  a  Suit  by  a  person  claiming  under 
her  husband,  to  discover  her  title  to  Lands  of 
which  she  is  in  possession,  as  her  Jointure,  she 
may  plead  her  Settlement  in  bar  to  any  discovery, 
unless  the  PlaintitT offers,  and  is  able  to  confirm 
her  Jointure  ;  but  a  plea  of  this  nature  must  set 
forth  the  Settlement,  and  the  Lands  comprized  in 
it,  with  sufficient  certainty  ^ 

A  Man  cannot  defend  himself  as  a  Purchaser 
for  a  valuable  consideration  under  Articles  only  ; 
there  must  be  a  conveyance  to  support  such  pica  ; 
if  he  is  injured,  he  must,  in  such  case,  sue  at  Law 
upon  the  articles  "^. 

Notice  of  a  Bargain  and  Sale  not  enrolled  ';  of 
a  deed  not  registered*^;  or  of  a  Judgment  not 
docquetted  ^,  will  affect  a  Purchaser ''. 

V.  Forth,  Prec.  Ch.  51.  Brand-  must  have  misunderstood  Lord 

lyn  V.  Ord,l  Atk.  571.  Ferrars  Eldon. 
V.  Cherry,  2  Vern.  384.  Low-         '  See  ante,  [).  104. 
ther  V.    Carlctoii,   Barn.   358.         '^  Williams   against   Lambe, 

S.  C.  For.  187.  2  Atk.  1:39,242.  3  Bro.  C.  C.  264. 
AFitf.    Plead.     218.    Sweet   v.         "  Ante,  I  vol.  p.  400,  etc. 
S'outhcote,  2   Bro.  C.   C.  60.         '^  Mitf.  Phad.  219. 
ISch.  and  Lefr.  370.  '  Brandlyn  v.  Ord,  1  Atk. 

If  a  person   purchases  of  a  572  ;  and  see  Hart  v.  ]\]iddle-> 

Trustee     without    notice,    he  hurst,  3  Atk,   377.    and  Fitz- 

rlearly  holds  discharf^ed  of  the  Emerald  v.  Fanconbritlge,  Fitzg-. 

Trust,  (see  ante  p.  104.)  which  0.  207.  EchlifFe  v.  IJaldwin,  10 

would   not  be  the  case,  if  the  Ws.  207. 
^'endor's  notice  of  a  Trust  af-         *  3  Atk.  051,  2. 
fected  a  Purchaser  without  no-         ^  See  ante,  I  vol.  p.  260. 
tice.     The  authorities    are   so         *  Davis  v.   Strathmore,    IG 

numerous  and   concurrent  on  Ves.  410. 
this  subject,    that  1     fear,  1         "  Sanders  on  Uses,  1  vol.  p, 

255. 
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It  has  often  been  decided,  that  a  person,  taking 
a  Security,  or  an  Estate,  in  consideration  of  a 
debt  previously  existing,  is  equally  a  Purchaser 
for  a  valuable  consideration,  as  upon  an  advance 
of  Money  at  the  same  time.  The  only  distinction 
is,  that  in  the  ohe  case,  the  advance  being  made, 
and  the  conveyance  executed  at  different  periods, 
notice  must  be  denied  as  to  both '. 

A  purchase  for  a  valuable  consideration  bona 
fide  paid,  has  been  held  a  good  defence,  though 
the  consideration  was  much  less  than  the  real 
value  ^. 

A  claimant  under  a  Marriage  Settlement  with- 
out notice  of  prior  incumbrances,  will  not  be 
compelled  to  a  discovery'. 

If  a  Settlement  is  made  after  Marriage,  in  pur- 
suance of  an  Agreement  before  Marriage,  the 
Agreement,  and  the  Settlement  must  be  shewn"". 

Afiswer. 

If  no  Demurrer,  or  Plea,  or  Disclaimer  is  put 
in,  an  answer  must  be  given  ;  and  whatever  part 
of  the  Bill  is  not  covered  by  the  Demurrer,  Plea, 
or  Disclaimer,  must  be  answered,  unless  the  De- 
fendant disclaims  *,  i.e.  denies  on  oath,  he  hath  or 

'  See  Arg°.  Ex  parte  Knott,  Pari.  Cas.  8  vol.  p.  291.  Tom- 
1 1  Ves.  616.  lin's  edit.  Finch  9. 

*■  Bullock  against  Sadliere,  "*  Mitf.  Plead.  218,  219.  who 
Ambl,  764,  cites  1  Vern.  139. 

[  Williams    v.    lane,    Bro.         "  Mitf,  Plead.  244. 
S  2 
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claims  any  right  or  title  to  the  thing  demanded 
by  the  Plaintiff's  Bill.  A  defendant  may  demur 
to  one  part  of  a  Bill,  plead  to  another  part,  dis- 
claim as  to  another,  and  answer  as  to  another^. 
The  answer  must  be  signed  by  a  Counsel,  unless  it 
be  taken  before  Commissioners.  The  time  which 
a  Defendant  is  allowed,  to  answer,  has  before 
been  stated  ^ 

The  a?iswer,  whether  taken  before  the  Master, 
or  Commissioners,  must  be  signed  by  the  parties, 
and  sworn  to,  in  the  presence  of  the  Master,  or  the 
Commissioners,  before  whom  the  same  is  taken  ^, 
unless  the  Plaintiff  consents,  the  answer  should 
be  taken  without  oath*;  but  vmder  special  cir- 
cumstances, and  by  consent,  the  Six  Clerk  has 
been  directed  to  receive  the  Answer  to  a  Bill  of 
Foreclosure,  though  not  signed  by  the  Defen- 
dant^ 

If  an  Answer  be  prepared  for  five  Persons,  and 
only  three  appear  at  the  Office  to  swear  it,  it 
may  be  refused  ^. 

If  the  Answer  misnames  the  Plaintiff,  it  is  not 
considered  as  an  Answer,  and  will  be  ordered 
to  be  taken  off  the  file*'. 


*  Mitf.  Pk;id.  254.  «  See  ante,  p. 

'  Ante,  p.   208.  etc.  ^ v.  I/dke,6Ves.  171. 

'^   Vid.     Ord.    Curiae,  27tU  On  this    subject,  see  ante  p. 

April  1748.      See  this   again,  «    Harris   a<^ainst   Jaines,   3 

2    Atk.    90.     Vid.    3     Atk.  I3ro.  C.  C.  300. 

439.  a    case   anterior   to    the  ''11   Ves,  02,  3« 
order,    thout^h     subsequently 
reported. 
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A  Peer,  puts  in  his  Answer  upon  honour\  but 
his  Answer  to  interrogatories,  and  on  examina- 
tion as  a  witness,  must  be  upon  oath'.  A  Quaker 
has  been  allowed  to  put  in  his  answer  without 
oath  or  affirmation,  where  the  Bill  appeared  to 
be  frivolous  •".  A  Jew,  puts  in  his  Answer  on  the 
Pentateuch^ , 

A  Foreigner  may  put  in  an  Answer  in  his  own 
Language,  but  a  sworn  Translation  must  also  be 
filed  with  it"*.  A  Corporation  puts  in  an  answer 
without  Oath,   under  the  Corporation  Seal. 

An  Infant  puts  in  his  Answer  by  his  Guardian, 
but  it  is  not  evidence  against  him";  and  before 
he  comes  of  age,  he  may  apply  to  put  in  a  better 
answer,  where  he  might  not  be  able  to  come  at 
the  same  evidence'when  he  is  of  age  °. 

A  Lunatic,  against  whom  a  Commission  de  Lu- 
natico  inquirendo  has  issued,  puts  in  his  Answer 
by  his  Committee,  unless  he  is  interested  in  the 
Suit,  in  which  case  he  must  answer  by  Guar-* 
dian,  as  he  must  also,  where  no  Commission  of 
Lunacy  has*i«suedP. 

Any  person,  who  from  age,  infirmity,  idiotism, 
or  the  effects  of  sickness,  or  by  any  other  means, 

'  Sir  Thomas  Meers  v.  Lord  P.  Wms.  237.  Savage  v.  Car- 

Stourton,  1  P.  Wms.  146.  roll,  1  Ball  and  Beatty  553. 

"  Wood  V.  Story,  1  P.  Wms.  °  Bennet  v.  Lee,  2  Atk.  488, 

780.      '  532.  aad  Savage  v.  Carroll,  1 

'  Anon.  1  Vern.  263.  Ball  and    Beatty  548.    et  vid. 

^      Symonds     against     the  Richmond    v.    Taylor,     1   P. 

Countess  du   Barre,  3  Bro.  C.  Wms.  735. 

C.  263.  p   Turn,    and    Yen.   Pract. 

H  Wrottesley  y,  Rendish,  3  1  vol.  197. 
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is  rendered  incapable  of  manai^ing  his  own  af- 
fairs, may  liave  a  Guardian  assigned  to  him  for  the 
purpose  of  putting  in  his  Answer*'. 

If  a  Bill  be  filed  against  Baron  and  Feme,  the 
Feme  must  answer,  though  her  Answer  will  not 
be  evidence  against  her  Husbanc^  or  herself,  un- 
less, perhaps,  where  she  afterwards  become  dis- 
covert \ 

An  Answer  usually  begins,  by  a  reservation  to 
the  Defendant  of  all  advantage  which  may  be  taken 
by  exception  to  the  Bill  ;  a  form,  which  was  in- 
tended to  prevent  a  .conclusion  that  the  Defen- 
dant having  submitted  to  answer  the  Bill,  admit- 
ted every  thing  which  by  his  answer  he  did  not 
expressly  controvert,  and  especially  such  matters 
as  he  might  have  objected  to  by  Demurrer  or 
Plea.  The  Answers  to  the  several  matters  con- 
tained in  the  Bill,  together  with  such  additional 
matter,  as  may  be  necessary  for  the  Defendant  to 
shew  to  the  Court,  either  to  qualify  or  add  to  the 
case  made  by  the  Bill,  or  to  state  a  new  case  on 
his  own  behalf,  next  follow,  with  a  general  denial 
of  that  combination  which  is  usually  charged  in 
a  Bill'. 

The  general  traverse^  at  the  end  of  an  Answer, 
viz.  "  without  that^  that  any  other  matter  in  the 
Bill  contained  is  true^'  obtained  formerly,  when 
the  Defendant  used  oply  to  set  forth  his  Casp 
in  the  Answer,  without   answering  every   clause 

"  Turn,  and  Ven.  Pract.  1  '  Wrottesley  v.  Bendish,  3 
Vol.197.  P.Wms.  238. 

•  Mjtf.  Plead.  249. 
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in  the  Bill  ;  and  where  the  Bill  is  fully  answer- 
ed, the  general  traverse  is  rather  impertinent  than 
otherwise*,  thoughin  Practice  usually  introduced. 

In  the  case  of  an  Infant,  the  answer  is  express- 
ed to  be  made  by  his  Guardian  ;  and  the  general 
saving  at  the  beginning,  together  with  the  denial 
of  combination,  and  the  traverse  at  the  conclusion, 
are  omitted;  for  an  Infant  is  entitled  to  the  bene- 
fit of  every  exception  which  car-  be  taken  to  a 
Bill,  without  expressly  raakinj  it "", 

The  Attorney  General  may  in  his  discretion, 
put  in  an  answer,  or  refuse  to  answer,  nor  can 
process  of  contempt  go  against  him''.  The  usual 
answer  of  an  Attorney  General  is,  "that  he  is  a 
stranger  to  the  matters  and  things  contained  in  the 
Bill,  and  leaves  the  Plaintiff  to  make  out  the 
best  case  he  can."  If,  however,  the  Attorney 
General  refuses  to  answer,  the  PlaintitF  may  move 
that  che  Court  may  appoint  a  short  day  for  the  At- 
torney General  to  answer  the  Bill,  or  in  default 
thereof  that  it  should  be  taken  pro  co72fesso^^\ 
Where  the  Attorney  General  puts  in  the  common 
answer,  he  may  afterwards  move  to  withdraw  it, 
and  put  in  a  new  answer",  and  this,  ex  gratia,  is 
frequently  done  to  give  the  PlaintiflPaclue  to  what 
will  be  the  case  of  the  Attorney  General ;  but  no 
exceptions,  it  has  been  held,  can  be  taken  to  such 
answer,  or  to  any  answ  er  of  the  Attorney  General^. 

*  Anon.  2  P.  Wins.  87.  and  chequer  Pract.  p.  452.  and  see 

gee  Mitf.  Plead.  '-'49.  Barclav    v.    Russell,    12  Ves. 

%Muf.  Plt^ad.  25C.  729.  S!  C.  Dick.  7.30. 

'  Barclay  v.  Russell,  Dick.         *    Erringtoi    v.     Attorney 

730.  Davison  v.  Attorney  Ge-  Gen.   Bunb.  •  03. 
neral,  Excb.  1813.  ^  Davison  v.   Attorney   Ge- 

"  See  the   cases   mentioned  neral,  Excb.  30  June,  1813. 
by  Mr.    Fowler    in     his    Ex- 

VOL.    II.  S    4 
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A  defendant  may,  as  before  observed,  disclaim 
all  rii^ht  or  title  to  the   matter  in  demand  by  the 
riaintilfs  Bill,    or    by  any  part  of  it.     But  a  dis- 
claimer  can   scarcely  be  put    in  alone;  for  if  the 
Defendant    has  been  made  a  party  by   Mistake, 
having  never    had    an   Interest  in   the  matter  in 
question,  yet,  as  he  might  have  had  an   interest 
which    he   may   have  parted  with,   the  Plaintiff 
mav  require  an    answer    sufficient   to    ascertain 
whether  that  is  the  fact  or  not  ;  and  if  in  truth  it 
is  so,  an  answer  seems  necessary,   to  enable  the 
Plaintiff  to  make  the  proper  party,  instead  of  the 
Defendant  disclaiming'.      So,  if  Fraud  be  charg- 
ed,  a    disclaimer   alone  is    insufficient ;    and   an 
answer  must  be  given  to  the  imputed  Fraud*. 

Where  the  Defendant  disclaims,  the  Court 
will  in  general,  dismiss  the  Bill  against  him,  unless 
his  conduct  has  been  vexatious^';  but  it  is  said% 
if  the  Plaintiff  shews  a  probable  cause  for  exhi- 
biting the  Bill,  he  may,  by  Motion  or  Petition, 
pray  a  decree  against  the  Defendant,  upon  the 
ground  of  the  disclaimer''.  Where  the  Defendant 
disclaims,  unless  the  disclaimer  be  only  as  to 
part,  and  an  answer  to  the  rest  of  the  Bill,  the 
Plaintiff  should  not  reply':  if  he  does,  he  pays 
the  Costs.  The  defendant  cannot  get  rid  of  his  dis- 
claimer, without  a  strong  case,  upon  affidavit, 
shewing  ignorance  or  mistake  ^ 

If  a  party  has  a  right  to  relief,  he  has  a  right  to 

'  Mitf.  Plead.  253.  ^  Mitf.  Plead.  254. 

-  1  A  list,  47.  '  Harrison's  Ch.  Pract.  Newl. 

"  Cooper's  Eq.  Plead.    311.  Edit.  235.    3  Atk.  582.  Mitf. 

and  the  case  there  mentioned.  Plead.  2^35. 

•^  Harrison's  Ch.  Pract.  New-  [  7  Ves.  207. 
land's  Edit.  p.  235. 
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an  Answer  from  the  Defendant  to  every  allega- 
tion of  his  Bill,  the  admission  of  the  truth  of 
which,  or  the  proof  of  the  truth  of  which,  is  ne- 
cessary to  entitle  him  to  that   relief  "^ 

In  a  Suit  for  an  Account,  the  Answer  must 
not  merely  be  such  as  to  enable  the  Plaintiff  to 
obtain  an  account  in  the  Master's  Office;  but  the 
Defendant  is  bound  to  give  the  best  account  he 
can  by  the  Answer,  not  by  long  and  oppressive 
Schedules,  but  by  referring  to  books  and  ac- 
counts so  sufficiently,  as  to  make  them  part  of  the 
Answer  The  Plaintiff  has  a  right  to  compel  him 
by  his  Answer  to  say,  that  is  the  best  account  he 
can  give ''. 

But  if  in  a  suit  against  an  Executor  or  Admi- 
nistrator, he  denies  by  his  answer,  the  foundation 
of  the  Bill,  viz.  That  the  Plaintiff  is  not  the  next 
of  Kin,  in  which  right  he  sues^;  or  denies  that 
there  is  a  balance  of  accounts  against  the  Tes- 
tator's Estate ;  he  need  not  set  forth  an  account 
of  the  personal  Estate  by  way  of  Schedule  s.  But 
if  the  fact  does  not  lie  in  his  knowledge,  though 
he  denies  it,  yet  he  must  set  out  an  account  of 
Assets^. 

So,  where  a  Bill  for  an  account,  was  filed,  of  goods 
landed  at  a  certain  quay,  the  Plaintiff  claiming  a 

*  Cooth  V.  Jackson,  6  Ves,  '  Sweet  against  Young, 
37,8.  Ambl.  354. 

'  White  V.  Williams,  8  Ves.         «  Philips   v.  Carey,    4  Ves. 
193.    Leonard  v.    Leonard,   1     107.  sed  vid.  Mitf.  PI.  248. 
Ball  and  Beatty,  324.  ^  Ambl.  354.  and  see  Hard. 

188. 
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right  of  tollage  by  prescription,  the  Defendant  de- 
nied the  Plaintift*s  title,  and  refused  to  discover  the 
goods  ;  and  it  was  held  he  was  not  compellable, 
till  the  Plaintitriiad  established  his  right  at  Law", 

If  a  liill  be  brought  for  tithes  of  Conies  by  cus- 
tom, and  the  Defendant  by  answer,  denies  the 
custom,  he  need  not  set  forth  how  many  Conies 
he  killed  ^ 

It  is  broadly  laid  down,  in  some  books,  that  if  a 
Defendant  answersat  all,  he  must  answer  fully;  but 
this  has  been  a  subject  of  much  controversy'.  Lord 
J^ldon  termed  it,  "  a  distracted  point'"."  Lord 
Kenyan  "  and  Lord  Thurlow°  differed  on  the  sub- 
ject f*;  but  Lord  Rossli/n  observed,  that  Cook- 
son  V.  Ellison  is  mistaken,  though  Shepherd  v, 
Roberts  was  truly  reported.  Lord  Thurlow  after- 
"wards  changed  his  opinion  ''. 

In  one  case,  Lord  Commissioner  Eyre  said,  it 
had  been  constantly  the  practice  in  the  Court  of 
Exchequer,  upon  arguing  exceptions,  to  admit 
the  question  to  be  argued,  how  far  the  Party  was 
bound  to  answer  the  interrogatories  put  to  him  ; 
but  he  should  be  glad  to  take  advantage  of  the 
rule  that  Lord  Thurlow  had  laid  down  in  parti- 
cular cases,  and  to  apply  it  to  all,  that  wherever 

'  Nortlileii^h   v.     Luscorabe,         "  Cookson  v.  Ellison,  2  Bro. 

Ambl.  (Jl-2.  C.  C.  252.  Shepherd  v.Roberts, 

^   Kundall  V.    Head,    Hard.  3  Bro.  C.  C.  239. 
188.  ■■  Baker  v.    Mellish,  11  Ves, 

'  See  Dolder  v.  Lord   Hunt-  75. 
inj^field,  11  Ves.  293.  ^    Jerrard    v.     Saunders,    4 

'"  Shaw  V.  Cliiiig,  11    Ves.  Bro.  C,  C.  457.  but  see  Taylor 

S0:3.  y.  Millner,  11  Ves.  42.       * 

°  Jerrard  t.  Sounders,  3  Ves, 
jun.  254. 


CHANCERY   PRACTICE.  26T 

the  Party  is  not  obliged  to  answer  the  interroga- 
tories put,  he  must  take  advantage  of  it  by  Demur' 
Ter\  If  a  person  is  made  a  Defendant,  who  has  no 
interest  in  the  subject,  and  might  have  been  ex- 
amined as  a  Witness,  he  may,  as  we  have  seen, 
by  Plea,  (except  in  the  case  of  Corporations'*)  or 
Demurrer^,  as  the  case  may  require,  insist  that  he 
is  not  obliged  to  answer ;  but  if  he  does  answer, 
he  must,  it  seems,  answer  /w%";  but  where  a 
Defendant  by  answering  may  subject  himself  to  a 
pain ^ penalty^  ov  forfeiture'' :  in  such  case,  though 
he  might  by  a  plea  or  demurrer,  shelter  himself 
from  answering,  yet  if  he  does  answer  in  part, 
he  is  not,  as  in  the  instances  before  alluded  to, 
compellable  to  answer  fully^''.  So,  in  a  case  in 
the  Exchequer,  where  a  Defendant  was  a  pur^ 
chaser  for  a  valuable  consideration^  but  did  not 
plead  that  circumstance  as  he  might  have  done, 
but  insisted  upon  it  in  his  Answer  ;  Mr.  Baron 
Perrot  held,  that  he  should  not  be  obliged  to 
produce  his  Title  Deeds  ".     So,  if  a  defendant  does 

'    Selby     against  Selby,    4  p.  245.   and    the    cases  there 

Bro.  C.  C.  12.  cited.  Seealso  Williams  against 

^3  P.  Wms.  310.  3Bro.238.  Farrington,     3    Bro.  40.   and 

1  Ves.  jun.  202.  Wrottesley  v.   Bendish,     3  P. 

*  Cookson  V.  Ellison,  2  Bro.  Wms,    238.    and     what    Lord 

C.  C.  252.  '  Eldon  says  in  Taylor   v.  MiU 

"    See     before     mentioned  ner,    10  Ves.    450.  and  lord 
cases  ;  but  see  Newman  against  Manners  in    Leonard    v.  Leo- 
Godfrey,    2  Bro.  C.    C'  332.  nard,  325,  6. 
and  1  Anstr.  47.  "  Quoted   Arg.  in  Hall  and 

^  See  Paxton's   Case,  Select  Noyes,    3  Bro.    478.   and    see 

Cases,  &c.  p.  53.    Honey  wood  Leonard  v.  Leonard,  1  Ball  and 

V.  Selwyn,  2  Atk.  270.  Beatty  336» 

2  See   3Iitford's  Pleudings^ 
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not  plead  the  Statute  of  Limitations,    yet  that 
Statute,  it  seems,  may  be  insisted  upon  in  the  An- 
siccr,  and   the    same    advantage   derived,   as  if  it 
-iverc    pleaded y.     A    Solicitor  also,    may  by  his 
answer  to  a   Bill   against  him  and  his  clients,  re- 
fuse   to   discover  any   deeds  or  facts    confiden- 
tially  communicated   to   him^        If  a    Plaintiff 
state  himself  to  be  Hcir^  and  prays  a  discovery, 
it  has  been  sometimes  thought  that  the  defendant 
by  Answer,   denying  that  the  Plaintiff  is  Heir, 
need  not  make  any  further  discovery ;   and  some- 
times it   has  been   considered  otherwise,   as   the 
defendant  may  die,   and  the  discovery  be  lost*; 
nor  does  this    point  appear  to  be  clearly  settled. 
The    Rule,    after  all    the  fluctuation  of  opinion, 
appears  now    to  be,    that    a  Defendant     cannot 
by    answer    avail    himself  of  every    ground    of 
defence,   which    he    could  use   by   demurrer  or 
plea  ;  but   that  if  a   Discovery   sought  for  by  a 
Bill  be  improper,  a  demurrer  or  Pica,  or  what  is 
known  by  the  Name  of  a  negative  Flea,   may  be 
put  in,  or  a  short  answer,  shewing  that  no  further 
answer  ought  to  be  made  ;  but  a  Defendant  is  not 
allowed  by  an  Answer  to  give  a.  partial  discovery, 
more  especially,  if  the  Defendant  does  not  make 


'    Norton  v.    Tinville,  2  1*.  7'),  0.  That  Defendant  may  by 

Wins.  144.  answer  insist    that   l)e     is    not 

'■  Stratrord  v.  llo;^an,  2  Ball  heir,  see  tlie  cases  nientioued, 

:^ind  Beatty,  1()4.  ante  1  Vol.  p.  104. 

*  Baker  v.  Mellish.  11  Ves. 
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a  sufficient  averment,  as  a  ground  of  refusing  a 
further  Answer**. 

Although  the  Defendant,  by  his  Answer,  denies 
the  Title  of  the  Plaintiff,  yet  in  many  cases,  he 
must  make  a  discovery,  though  not  material  to 
the  Plaintiff's  Title;  and  though  the  Plaintiff,  if 
he  has  no  Title,  can  have  no  benefit  from  the 
discovery.  As  if  a  Bill  is  filed  for  Tythes,  pray- 
ing a  discovery  of  the  quantity  of  Land  in  the 
Defendant's  possession,  and  of  the  value  of  the 
Tythes  ;  though  the  defendant  insists  upon  a  Mo- 
dus, or  upon  an  exemption  from  Tithes,  or  ab- 
solutely denies  the  Plaintiff's  Title;  he  must 
yet  answer  as  to  the  quantity  of  Land  and  value 
of  the   Tithes*'. 

It  was  held,  that  if  a  partnership  be  alledged, 
and  an  account  prayed,  and  the  Defendant  de- 
nies the  partnership,  he  is  not  bound  to  set  forth 
an  account*";  but  this  doctrine  appears  to  be  over- 
ruled by  subsequent  decisions  ^ 

A  Defendant  is  bound  to  answer  specifically  to 
the  specific  Charges  in  the  Bill  ;  and  therefore 
where  a  Defendant  was  charged  by  the  Bill  with 
the  Receipt  of  particular  specified  Sums,  with 
many  circumstances  respecting  the  times  when 
receiv€d,d.nd  of  ivhoni,  and  on  what  account  ;  it  was 


"  See  Somerville  v.  Mackay,  *  See  Jacobs  v.  Goodman  in 

iO  Ves.  382.                             '  note  to  Hall  and  Noyes,  3  Bro. 

*  Mitf.  Plead.  248.  and  see  L\  C.  487. 

Gumley  V.    Fontleioy,  Bunb.  '  Row  v.  Teed,  15  Ves.  375- 

CO.  sed  vid.  Jones    v.  Pawlet,  and  see  Leonard  v.    Leonard. 

Gwillim's  Tythe  Cases,  1100,  1  Ball  and  13eatty,  323, 
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held  that  it  v/as  not  sufficient  for  the  Defendant 
to  say  generalhj,  thiit  he  had  in  a  Schedule 
set  forth  an  account  of  all  sums  received  by 
hims. 

The  Answer,  also,  must  not  be  argumenfative, 
but  there  must  be  a  positive  averment''. 

If  the  Answer  be  put  in  short  and  delusive,  and 
merely  to  save  an  attachment,  and  not  as  a  sub- 
stantial Answer,  the  Court  will  not  consider  it  as 
an  Answer,  but  order  it  to  be  taken  off  the  file  ; 
and  the  Court  will  at  once  decide  upon  such  an 
Answer  ;  or,  if  necessary,  it  will  refer  it  to  the 
Master,  to  see  whether  the  Answer  put  in,  be 
substantially  an  Answer'? 

A  Demurrer,  together  with  a  mere  denial  of 
combination  by  answer,  does  not  satisfy  the  under- 
taking not  to  demur  alone''. 

Where  a  discovery  is  sought  of  a  Correspon- 
dence,  if  the  Defendants     set  forth   Extracts  of 
Letters,  and  swear  that  those  are  the  only  parts 
of   the  correspondence   upon  the    subject,  it  is 
sufficient'. 

A  Defendant  will  be  held  to  an  offer  in  his 
Answer,  though   the  circumstances  of  the  case 


«  Hepburn  v.Durandjl  Bro.  Lethbridge,   9  Ves.  178.    and 

C.  C.  503.  4(5.3. 

•^  FauUler  v.'Stuart,  11  Ves.  "  Lee  against  Pascoe,  1  Bro. 

30.3,  C.  C.  78."^Iaii>(lovvn  v.  Elder- 

»    Smith  V.    Serle,     14  Ves.  ton,  8  Ves.  520. 

415.  overruling   Tomkin  and  '  Campbell  v.  French,  Anst, 

58.- 
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were  varied  from  wliat  the}'^  were  at  the  time 
the  Answer  was  put  in  "". 

The  doctrine,  as  to  the  production  of  Letters  or 
Deeds^  referred  to  in  an  Answer,  which  must  be 
moved  for,  will  be  stated  when  we  treat  of  Mo- 
tions after  Answer. 

If  an  Answer  is  insufficient,  Exceptions  may  be 
taken. 

When  the  Defendant  has  put  in  his  answer, 
the  Plaintitf  must  determine,  at  his  own  risk, 
on  what  points  he  shall  t^ke  exceptions:  and  if  ex- 
ceptions are  filed,  it  is  then  for  the  Defendant  to 
consider,  whether  he  has  sufficiently  answered 
as  to  all  or  any,  and  which  of  those  points  of  the 
Answer  that  are  excepted  to,  and  may  submit  to 
answer  all,  or  some,  or  may  argue  the  question, 
upon  the  sufficiency  of  the  x\nsvver,  first  before 
the  Master,  and  afterwards  on  Exceptions  to  his 
Report,  before  the  Chancellor". 

If  an  Answer  be  filed  in  Term,  the  Plaintiff  must 
put  in  his  Exceptions  the  same  Term,  or  within 
eight  days  after ;  but  if  the  Answer  be  filed  in  the 
Vacation,  the  Defendant  has  eight  days  after  the 
commencement  of  the  ensuing  Term  to  put  in 
exceptions  ;  and  by  the  consent  of  the  Defendant, 
or  by  Motion  or  Petition,  he  is,  as  of  course, 
entitled  to  two  Terms,  and  the  Vacation  be- 
fore the  third,  within  which  he  may  file  excep- 
tions^ nunc  pro  ttmc'';    and  after    that,  may  have 


""   Holford    V.      Burnell,    1         "  Thomas    v.    Llewellyn,    6 
Vern:  448.  Yes.  823.  Vid.  3  Atk.  19. 

"  11  Ves.  577.  and  190. 
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further  time  upon  special  cause "";  except,  where 
the  Bill  is  a  mere  Bill  of  discovert/,  in  which  case, 
it  seems,  the  Plaintiff  is  only  entitled  to  the  first 
eight  days  of  the  Term,  within  which  to  file  his 
exceptions''. 

The  Defendant  has  eight  days  from  the  delivery 
t)f  the  exceptions,  to  consider  whether  he  will 
put  in  a  further  answer  ^ 

In  the  Exchequer,  if  the  Defendant  submits  to 
answer  exceptions,  he  must  give  notice  to  the 
other  party,  before  he  can  file  his  amended  An- 
swer;  but  the  practice  is  different  in  the  Court 
of  Chancery  *. 

In  general,  if  a  Plaintiff  amends*  his  Bill,  after 
an  Answer  is  put  in,  he  cannot  except  to  such 
Answer  ;  but  if  the  amendment  be  merely  that  of 
adding  a  Defendant,  this  does  not  preclude  the 
Plaintiff  from  excepting  to  the  Answer  S 

So,  the  amendment  of  a  Bill,  after  an  Answer, 
by  introducing  a  prayer  for  an  Injunction,  has 
been  permitted,  without  prejudice  to  exceptions". 

Exceptions  must  be  signed  by  Counsel. 

No  exceptions  lie  to  the  Answer  of  the  At- 
iorneij  General"^  or  of  an  Infant^, 


P  Anon.    3  Atk.   10.   Cood-         '  Taylor  v.  Wrench,   9  Ves. 

inge  V.    Woodhams,    14    Ves.  315. 
530.  "  Savory  v.  Dver,  Ambl.  70, 

■I  Hewart  v.  Semple,  5  Vei.  Jacob  v.  Hall,  12  Ves.  458. 
86.  '  Davitoii  V.  Attorney  Gene- 

'     Harrison's      Ch.     Pract.  ral,  Exch.    1814. 
Newl.  Edit.  |).  197.  "  See  1  Ves..Iun.494.  4  Bro. 

"  Anon.  I  Anstr.  86.  C  C.  250.  Lucas  V.  Lucas,  13 

Ves,  274.  S,  C,  MS, 
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Whilst  a  Demurrer"  or  a  Plea '  is  depending, 
fio  Exceptions  can  be  taken  to  an  Answer  \ 

If  Exceptions  are  taken  pending  a  Demurrer 
to  discovery,  this  operates  as  an  admission  of  the 
Demurrer ;  but  the  Court  will  permit  the  party 
to  withdraw  his  exceptions  on  the  payment  of 
Costs*. 

Where  there  is  an  Answer  to  part,  and  a  Plea 
to  th-e  residue,  the  Plaintiff  cannot  except  to 
the  Answer  till  the  Plea  is  argued,  or  an  order 
obtained  that  it  shall  stand  for  an  Answer,  with 
liberty  to  except''. 

If  exceptions  are  taken  to  an  insufficient  An- 
swer, and  the  Defendant  insufficiently  answers 
the  exceptions,  the  Answer  must  then  be  refer- 
red back  upon  the  old  exceptions  %  for  the  Plain- 
tiff cannot  add  to  the  exceptions  ^ 

Where  an  original  Bill  has  been  filed,  and  ex- 
ceptions have  been  taken  to  the  Answer,  and  the 
Plaintiff  moves  to  amend,  if  he  excepts  upon  the 
Answer  to  the  original  and  amended  Bill,  as  in- 
sufficient, he  must  go  before  the  Master  upon  the 
old  exceptions  as  they  apply  to  the  original  Bill, 
and  upon  new  exceptions,  as  to  the  new  matter  in- 
troduced by  the  amendments  ;  and  the  utmost  he 
can  have,  is  the  Master's  Judgment  upon  the 
Answer   to   the  amendments   with   reference   to 

='  London  Assurance  v.  East  *  Boyd  v.  Mills,  13  Ves.  85. 

India  Company,   3  P.    Wms.  Mitf.  Plead,  p.  232. 

326.  "  Darnel  against  Reyny,    1 

y  Copeland  asrainst  Wheeler,  Veen.  344. 

4  Bro.  C.  C.  25'6.  "^  Partridge  v.  Haycraft,  11 

^  Baker  v.  Pritchard,  2  Atk.  Ves.  575. 

390.  !  lb.  577,  580. 
VOL.  II.                                T 
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such  part  of  the  original  Bill  as  apply  to  thorn. 
If  the  original  words  apply  to  the  amendments,  the 
Master  considering  whether  the  Answer  is  suf- 
ficient as  to  the  amendments,  must  take  into  his 
consideration  every  thing  in  the  amended  Bill, 
that  gives  a  construction  to  the  amendments*. 

Ifan  Answer  is  put  in,  and  upon  exceptions  it 
is  reported  insufficient,  the  Defendant,  it  has  been 
held,  may  still  insist  on  the  same  matter  by  his 
second  Ansvver*^;  and  if  on  exceptions,  to  such 
second  Answer,  it  is  again  reported  insufficient, 
the  Defendant  may  except  to  such  Report,  and 
bring  the  matter  before  the  Court :  for  where  there 
are  several  exceptions,  as  the  matter  has  not  under- 
gone the  judgment  of  the  Court,  they  may  go  into 
it ;  but  says  Lord  Hardu:icke^  "  If  it  icas  a  single 
exception^  perhaps,  it  would  be  another  matter  ^" 

This  position,  it  seems,  is  not  now  tenable  ;  for 
formerly,  it  was  usual  when  one  exception  to  an 
Answer  was  allowed  by  the  Master,  he  reported 
the  Answer  insufficient,  generally,  without  enter- 
ing into  the  consideration  of  the  remaining  excep- 
tions ;  but  it  is  now  determined,  that  the  Mas- 
ter's Judgment  must  be  given  on  each  excep- 
tion''. 

Where  exceptions  were  taken  to  an  Answer, 
and  the  Answer  was  reported  insufficient,  and  the 
Plaintiff  amended  his  Bill,  and  took  a  great  many 
exceptions  to  the  Answer  to  the  amended  Bill, 


•lb.  581.  « lb. 

'  I'inch   V.  Finch,    2  Ves.         ''  Kowe  v.  Gudgeon,  1  Ves. 
491.  andBea.333. 
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the  Chancellor,  on  Motion,  referred  the  second 
set'Of  exceptions  to  the  same  Master*. 

Beplicalions,  and  Rejoinders. 

A  Replication,  is  the  Plaintiff's  answer  or  reply 
to  the  Defendant's  plea  or  answer  *. 

Where  the  Defendant  by  his  answer  admits  the 
Plaintiff's  case,  or  sufficiently  so,  as  to  render 
the  examination  of  Witnesses  unnecessary,  a 
Replication  need  not  be  filed'';  unless  in  the  case 
of  an  Infant,  who,  as  his  answer  cannot  be  read 
against  him,  can  admit  nothing,  and  the  Plaintiff, 
therefore,  must  prove  his  case  '. 

Special  Replications,  were  formerly  put  in,  but 
they  are  now  disused*^. 

If  the  Plaintiff  conceives  from  any  matter  offered 
by  the  Defendant's  plea  or  answer,  that  his  Bill 
is  not  properly  adapted  to  his  case,  he  may  on 
motion  obtain  leave  to  amend  his  Bill,  and  suit  it 
to  his  case,  as  he  shall  be  advised  ^ 

Rejoinders  are  now,  generally,  disused,  but  the 
Plaintiff,  after  Replication,  must  serve  the  Defen- 
dant with  a  SubpcEna,  requiring  him  to  appear  to 
rejoin  ;  unless  he  will  appear  gratis.  The  effect 
of  this  process  is  merely  to  put  the  cause  com- 
pletely at  issue  between  the  Parties  ;  for  imme- 


'  Pratt  V.  Tessier,  1  Bro.  C.  chair,  mentioned  in  note  A.  to 

C.  39,  3  P.  Wins.  237 ;    and   see  on 

•  Mitf.  Plead.  255.  this   subject   Bacon's    Tracts, 

*■  Pract.  Reg.  Wyatt's  Edit.  291. 

p.374.  Barker  v.Wyld,  IVern.  ^    Noseworthy    v.    Bassett, 

140.  1  Vern.  351.  Mitf.  Treat.  256. 

•^  Legard  v.  Sheffield,  2  Atk.  ^  See   Mitf.  Plead.  256.  and 

377.  contra  Thurston  v.-  De-  see  post,  286.  etc. 
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diately  after  the  Defendant  has  appeared  to  re- 
join gratis  ;  or  after  the  return  of  a  Subpoena  to 
rejoin,  served  on  the  Defendant,  and  which  by 
order,  obtained  of  course,  is  now  usually  made 
returnable  immediately  and  served  on  the  Defen- 
dant's Clerk  in  Court,  the  Parties  may  proceed  to 
the  examination  of  Witnesses  to  support  the 
facts  alledged  by  the  pleadings.  Where,  by  mis- 
take, a  Replication  has  not  been  filed,  and  yet 
Witnesses  have  been  examined,  the  Court  has 
permitted  the  Replication  to  be  filed  mmc  pro 
iunc^. 

Where  there  is  a  plea  and  answer,  and  the 
Plaintiflf  replies,  the  Replication  must  be  to  the 
answer  and  also  to  the  plea^. 

A  Plaintiff  may,  after  Replication,  obtain  an 
order  of  course,  to  withdraw  his  Replication,  and 
amend  the  BilP;  but  the  Court  will  not  give  leave 
to  withdraw  a  Replication.,  unless  it  is  added,  that 
the  Plaintiff  may  thereby  be  enabled  to  amend  his 
Bill' ;  and  in  such  case,  the  Plaintiff  must  not  only 
shew  the  materiality  of  the  amendment,  but  also, 
"why  the  matter  to  be  introduced  by  the  amend- 
ment was  not  stated  before'". 

Sometimes,  liberty  to  amend  is  given,  without 
withdrawing  the  Replication'. 

An  Order  to  withdraw  a  Rejoinders  and  rejoin 


'Mltf.  Plead.  257.  'Potts  v.  Reynolds,  3  Atk. 

*  Niccol  V.  Wiseman,  2Vern.     505. 
46.  "    Longman    v.      Calliford, 

"  Rogers  v.  Gore,    17  Ves.    3  Anstr.  807. 

130.  »  Andrte  v. 2  Dick. 

7C8. 
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de  novoy  may  be  obtained  f^r  the  purpose  of  giving 
notice  of  an  intention  to  dispute  an  Act  of  Bank- 
ruptcy, under  the  Stat.  49  Geo.  3.  c.  121,  by 
analogy  to  the  practice  at  Law,  permitting  a  plea 
to  be  withdrawn  ;  but  there  must  be  an  Affi- 
davit as  is  the  practice  in  the  Exchequer,  stating 
the  Deponent*s  information  and  belief,  that  it  is 
essential  to  the  justiceof  thecase"". 

Motions   after  Demurrer,    Plea,    or   Answer,  and 
before  Decree. 

The  general  doctrine  as  to  Motions,  has  before 
been  observed  upon".  Those  most  commonly 
resorted  to  in  this  stage  of  a  suit  are, 

1.    Motion  to  refer  for  Scandal  or  Impertinence, 

If  an  answer  contains  any  thing  scandalous, 
the  Court  will  on  a  Motion  of  course,  refer  it  to 
the  Master.  The  Court  sends  it  to  the  Master 
immediately,  from  the  impossibility  of  the  Court 
to  enquire,  itself,  in  the  first  instance,  and  from 
considerations  of  delicacy  of  character". 

In  these  cases  the  Court  always  shews  an 
anxiety  to  keep  the  record  pure ;  and  the  Court, 
it  seems,  even  without  a  Motion,  and  on  the  ap- 
plication of  a  Person,  not  a  party  to  the  Record, 
wotild  interfere  P. 

But  if  the  matter  of  an  answer  be  relevant^ 
whatever  be  the  nature  of  it,  it  is  not  scandalous  ; 

">  Berks  v.  Wigan,  1  Ves.  *"  Coffin  v.  Ccoper»  G  Ve5. 
jind  Bea.  221.  515. 

^  Ante,  p.  170.  etc.  I  Ibid^  514. 
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and  nothing  is  considered  as  irrelevant,  that  may 
have  an  influence  upon  the  Suit,  attending  to  the 
nature  of  it*i. 

A  Defendant  may  obtain  a  Reference  for  scan- 
dal contained  in  the  answer  of  a  Co-defendant'. 

Though  the  answer  be  referred  for  insufficiency, 
it  may  afterwards  be  referred  for  scandal*. 

If  an  answer  is  referred  for  scandal,  and  reported 
scandalous,  and  the  scandal  is  expunged  from  the 
Record,  the  Party  cannot  afterwards  except  to 
the  Report,  because  it  does  not  appear  on  the 
Record,  what  the  scandal  was,  and  the  Parties  were 
faulty,  in  not  excepting  sooner  *. 

So,  if  an  answer  contain  impertinence^  a  motion 
maybe  made  to  refer  it, so  that  it  may  bcexpunged. 

It  has  been  said  there  is  no  established  Rule  of 
the  Court  within  what  time  an  answer  may  be 
referred  for  Impertinence"^;  but  after  the  answer 
has  been  replied  to,  or  after  the  Plaintiff  has  un- 
dertaken to  speed  the  cause,  it  cannot,  it  seems, 
be  referred  for  impertinence ", 

Impertinence,  however,  has  been  ordered  to  be 
expunged,  even  at  the  hearing  of  the  cause ''. 

If  an  answer  be  considered  as  fm/)€r/mew/,andalso 
insufficient^  an  application  should  first  be  made 
to  refer  the  answer  for  impertinence,  and  a  Report 

iLord  St.  John  V.   Lady  St.  land,   p.   193.    who  cites  2  P. 

John,  11   Ves.  5;]9.  Coffin  v.  Wnis.  181. 
Cooper,  C  Ves.  514.  "   Kinworthy   against  Allen, 

'  Coffin  V.   Cooper,  G  Ves.  1   Bro,  C.  C  400.  overrulini; 

144.  what  is  said  2  Ves.  031. 

•    Ellison  V.  Burgess,  men-         "  See  Barnes  v.  Saxby,  cited 

tioned  in  note  to  2  P.   Wins,  in  Mr.  Newland's  edit,  of  Har- 

312;  and  see  6  Ves.  453.  risoii'sCh.   Pract.  1<J2. 

'  llarrisou's  Pract,  edit.  Nov-        ]^  Anou.  2  lic^,  Ca.  Abr,  C8. 
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should  be  obtained,  before  the  motion  to  refer  for 
insufficiency  ;  for  one  Master  may  consider  that 
as  impertinent,  which  another  Master  mi2;ht  think 
necessary,  and  which  supplied  the  deficiency  *  ; 
and  it  has  been  held,  a  reference  for  impertinence 
is  waived,  by  a  reference  for  insufficiency^.  After 
a  reference  for  insufficiency,  the  answer  cannot 
be  referred  for  impertinence  ^ 

A  schedule  to  an  answer  containing  a  Bill  of 
costs  at  length,  and  observations  with  reference  to 
a  Bill  formerly  delivered  for  the  same  business, 
was  considered  as  impertinent,  though  the  Bill 
called  upon  the  Defendant  to  set  forth  how  he 
computed  and  made  out  his  demand,  with  all  the 
particulars  relating  thereto,  with  interrogatories 
pointed  to  the  particular  items,  and  to  a  minute 
comparison  of  the  two  bills.  The  Defendant 
ought  to  have  referred  to  the  former  Bill  of  costs  ^, 

If,  in  an  answer  to  an  amended,  Bill,  i\\e  De- 
fendant puts  in  a  complete  answer  over  again, 
instead  of  referring  to  his  former  answer,  it  may 
be  referred  foi  impertinence''  ;  and  if  upon  such 
reference,  such  parts  of  the  answer  are  reported 
to  be  impertinent,  they  will  be  struck  outaS  such, 
with  costs ". 

If  the  Plaintiff  refers  the  answer  for  scandal 
and  impertinence,  and  the  Master  finds  the  an- 
swer  is   neither  scandalous   nor  impertinent,  the 


"  Thomas  v. >,  14  Ves.  *  Alsager  v.  Johnson,  4  Ves. 

537.  ia  note.  217. 

^  Pellew  V.  ' — -— ,   6  Ves.  "  Hildyard  v.  Cressy,3  Atk» 

450.  303. 

f  lb.  458.  •  Mitf.  Plead.  253. 
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Plaintiffin  his  exceptions  to  the  Master's  Rcporf, 
must  shew,  wherein,  in  what  line  or  page,  and 
how  tar  the  matter  is  scandalous,  or  impertinent, 
so  that  such  part  of  the  answer  may  be  expunged 
by  the  Master:  and  it  is  not  sufficient  to  say, 
generall}^  that  the  answer  is  scandalous  and  im- 
pertinent •*. 

A  Motion  to  refer  Depositions  for  scandal,  may 
be  made  as  of  course,  without  notice';  but,  it 
seems,  the  Deponent  cannot  be  made  to  pay  the 
costs  of  scandalous  or  impertinent  depositions, 
since  it  was  the  Commissioner's  fault  to  take  down 
such  Deposition ^ 

3.  Motion  that  Plaintiff  may  elect  to  sue  at  Law 
or  in  Equity. 

It  is  a  Rule  that,  after  an  answer  has  been  put 
in,  and  the  Plaintiff  proceeds  at  Law,  the  De- 
fendant may  by  a  motion  of  course^  require  him 
to  electa  in  which  Court  he  will  sue'';  but  before 
an  answer,  the  Plaintiff*  cannot  be  put  to  his 
election'. 

After  the  order  to  make  an  Election  is  served 
on  the  Plaintiff's  Clerk  in  Court,  he  has  eight 
days  to  shew  cause  against  making  his  Election  ; 

^  Craven   v.   Wright,   2  P.  Garish  v. Donovan,   2    Atk. 

VVms.  182.  lOG. 

«    Eastham    v.    Liddell,   12  "   Mocher   v.    Reed,   1   Ball 

Ves.  201.  Irish  v.  Uooke,  men-  and  Beatty,319  ;  and  see  Jonei 

tioned  in  Price  V.  Shaw,  2  Dick.  v.  Lord   Staftbrd,  3  P.  Wnis. 

733.  90.    Anon.     1    Ves.    jun.    9K 

'Anor.2  P.  Wms.  40»;aud  cited  in  note  to  Mi tf.  Pleads 

see    Cocks    v,     Worthington,  in^s,  200. 

2  Atk.  235.  '  Jones  V.   Earl  of  Strafford, 

•  Anon.  1   Ves.  jun.   91.  3  P.   Wms.  90.  Tillotson  v. 

Canson,  1  Vern,  103. 
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if  he  elects  to  proceed  at  Law,  his  Bill  in  Ilquity 
will  stand  dismissed  with  costs.  If  he  elects  to 
proceed  in  Equity,  an  Injunction  issues  to  stay 
his  proceeding's  at  Law  ^. 

It  has  been  said  to  have  been  held  that  where 
a  Man  is  put  to  his  election,  whether  to  proceed 
at  Law  or  in   Equity,  if  the  bill    be  for  Land, 
and  to  have  an  account  of  the   mesne  profits,   he 
may  elect  to  proceed  in   an  ejectment  at  Law  for 
the  possession^  and  in   Equity,  u-pon  the  account ; 
because  at  Law  he  can  recover  damages  for  mesne 
profits,  from  the  time  only  of  the  entry  laid  in  the 
declaration  ';  but  this  seems  laid  down  too  gene- 
rally;  for  if  a  Manbrings  an  Ejectment  Bill  for  pos- 
session, and  an  account  of  Rents  and  Profits,  where 
there  is  no   mixture    of  Equity,   the    Court  will 
oblige  the  Plaintiff  to  make  his  Election  to  pro- 
ceed in  Equity  or  at  Law,  and  if  at  Law,  he  must 
proceed  for  the  whole  there:   unless,  perhaps,  in 
the  instance  of  a  Bill  by  an  Infant,  in  which  case 
the  Court  might    elect  him   to  proceed  at  Law  ; 
and  retain  the  Bill  for  the  mesne  Profits '". 

But  though  it  is  a  general  Rule  that  when  a 
Party  is  suing  in  Equity  he  shall  not  be  allowed 
to  sue  at  Law  for  the  same  thing ;  yet  the  case 
of  a  Mortgagee  is  an  exception  to  this  Rule  ;  he 
having  a  right  to  proceed  in  Equity  and  at  Law  at 
the  same  time'';  nor  will  the   Court     stop    the 

^  Harrison's  Ch.  Pract.  "  Schoole  v.  Sail,  1  Sch.  and 
Newl.  edit.  31G.  Lefr.  170.  Burnell  v.    Martin, 

•  Anon.  I  Vern.  105,  2  Dougl.  417, 

^  See  Dormer  v.   fortescue, 
3  Atk.  129. 
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Proceedings  at  Law  unless  the  Defendant  brings 
in  the  Money ". 

If  the  Plaintiffstrikesoutof  his  Bill  the  prayer 
for  relief,  and  confines  the  Dill  to  a  discovery 
only,  he  will  not  be  put  to  his  Election  p. 

And  where  the  representative  of  an  Intestate 
is  seeking  to  give  a  preference,  by  confessing 
Judgments,  the  Court  will  give  the  Plaintiff 
leave  to  proceed  at  Law  to  recover  Judgment, 
with  a  Cessct  Executio^  and  yet  suffer  him  to 
proceed  in  Equity,  for  a  discovery  and  account 
of  assets  "J. 

A  dismission  of  a  Bill,  upon  an  Election  to 
proceed  at  Law,  is  not  peremptory  ;  and  if  the 
Plaintiff  fails  at  Law,  he  may  bring  a  new  Bill'. 

3.  Motion  on  Bills  for  specijic  Performance  to  see  if 
a  good  Title  can  be  made. 

After  an  answer  submitting  to  perform  a  con- 
tract for  a  purchase  if  a  good  title  can  be  made, 
a  reference  to  the  Master  will  on  motion  be 
directed,  to  inquire,  whether  a  good  title  can 
be  made,  and  whether  it  appears  upon  the  abstract 
that  a  good  title  could  be  made  *;  but  such  re- 
ferences are  limited  to  cases  where  the  Title  only 
is  disputed  ;  and  therefore  where  the  question 
between  the  Parties  was  whether  upon  a  contract 
for  the  sale  of  a  Lease,  the  Vendor  must  be  con- 

"     Rees      and      Parkinson,  '  Countess  of  Plymouth   V. 

2  Anstr.  497,  Bladon,  2  Vern.  32. 

''  Fitzgerald    v.   Succomb,  '  Wright  v.  Bond,  11  VeS» 

2  Atk.  85.  39. 

■^  Barker     v.    Dumaresque, 
2  Atk.  119.  S.   C,  Barn.  277. 
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sidered  as  having  undertaken  to  produce  the 
Lessor's  Title,  the  order,  it  was  held,  could  not 
be  made*.  If  the  answer,  upon  reasons  6o/«(/ or 
frivolous,  insists  the  Agreement  ought  not  to  be 
executed,  there,  unless  the  objection  is  removed 
by  consent,  no  reference  will  be  made  ". 

Upon  a  Bill  for  an  account,  it  was  held  that  the 
Defendant  could  not,  upon  motion,  immediately 
after  the  putting  in  of  the  answer,  have  a  reference 
to  the  Master  to  take  the  account'. 

4.  Motion  to  dissolve  Injunction, 

Where  an  Injunction  has  been  obtained  till 
answer,  or  further  order,  upon  the  coming  in  of 
the  answer,  it  is  amotion  of  course,  for  an  order 
nisi  to  dissolve  the  Injunction  ;  an-d  an  order  will 
be  made  that  the  Injunction  shall  be  dissolved, 
unless  the  Plaintiff  shall,  on  a  day  mentioned  in 
the  order,  shew  good  cause  to  the  contrary.  If 
no  cause  is  shewn,  the  Injunction  is  then  on 
Motion  dissolved.  If  some  only  of  the  Defen- 
dants have  answered,  the  Injunction  will  be 
dissolved  only  as  to    those  that  have  answered  ''. 

On  a  Motion  to  dissolve  an  Injunction  nisi,  at 
the  last  sea!  after  Trinity  Term,  the  Plaintiff  can- 
not have  time  till  the  next  day  of  motions,  upon 
the  usual  undertaking  to  shew  cause  on  the 
merits,  as  that  would,  in  effect,  be  continuing  the 


*  Gompertz  v. ,  12  Ves.  ^  Eldridge  v.  Porter,  14  Ves, 

17.  139. 

"  Blyth  V.  Elmhirst,   1  Ves,  "  Joseph    v,    Doubleday,    1 

and  Ben,  3 ;  and  see  Patou  v.  Ves.  and  Bea.  497. 
Rogers,  ib.  ^62, 
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Injunction  to  the  seal  before  Michaelmas  Term  t 
but,  in  such  case,  the  Court  permitted  cause  to  be 
shewn  during  the  petitions". 

The  Phiintiff  may  shew  for  cause  against  dis- 
solving the  Injunction,  either,  that  he  has  filed 
objections  to  the  answer  *,  or,  merits  confessed  in 
the  answer,  sufficient  to  entitle  the  Plaintiff  to 
the  continuance  of  the  Injunction.  If  exceptions 
are  shewn  as  cause,  the  Plaintiff  will  be  compelled 
to  obtain  the  Master's  Report  on  his  exceptions 
within  a  very  short  time,  (the  old  rule  was  four 
days*,  but  generally  a  week  is  allowed,)  or  the 
Injunction  will  be  dissolved.  If  the  Master 
reports  the  answer  sufficient,  that  will  also  operate 
to  dissolve  the  Injunction  without  any  further 
motion,  though  that  is  different  in  the  Exche- 
quer'';  but  the  Plaintiff  may  take  exceptions  to 
the  Report,  on  which  he  must  immediately  obtain 
the  opinion  of  the  Court.  If  the  Master  reports 
the  answer  insufficient,  the  Injunction  will  be  con- 
tinued till  the  exceptions  are  answered,  which 
being  done,  the  Defendant  must  move  again  to 
dissolve  the  Injunction,  and  the  same  cause  may 
be  again  shewn  by  the  Plaintiff  for  its  continu- 
ance ''. 

If  the  Master  reports  the  answer  insufficient,and 
the  Report  is  excepted  to,  and  the  exception  is 
argued   before  the  Master   of  the  Rolls,  and  aU 


"     Robinson    v.     "Wardell,  '  1  Ves.  and  Bea.  505. 

5  Vea.  5r)'2.  *y  Anstr. '255. 

y  CJoodingc    V.   Woodham,  M  Turn,  and  Veu,  248i 
14  Ves.  5a0. 
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lowed,  the  Injunction  is  dissolved,  nor  can  it  be 
revived  on  the  ground  of  an  appeal  from  his  deci- 
sion *", 

If  the  answer  denies  all  the  circumstances  upon 
which  the  Equity  is  founded,  the  universal  prac- 
tice as  to  the  purpose  of  dissolving  or  not  reviving 
the  Injunction,  is,  to  give  credit  to  the  answer; 
and  that  is  carried  so  far,  that  unless  in  a  few 
instances,  such  as  in  cases  of  waste,  and  the 
infringement  of  Patents,  though  five  hundred  Affi- 
davits were  filed  not  only  by  the  Plaintiff,  but  by 
as  many  Witnesses,  not  one  could  be  read  to  pre- 
vent dissolving  the  Injunction^. 

The  exceptions  have  been  extended  to  other 
cases,  but  Lord  Eld  on  disapproved  of  it^. 

Though  even  an  indictment  for  Perjury  upon 
the  answer  has  been  found  by  the  Grand  Jury, 
still  the  answer  has  been  allowed  to  maintain  its 
ground,  and  an  Injunction  was  held  not  to  be 
thereby  revived  ^ 

Replying  to  an  answer  and  serving  a  Subpoena 
to  rejoin,  and  giving  Rules  to  produce  Witnesses, 
will  not  prevent  a  Defendant  from  moving  upon 
his  answer  to  dissolve  an  Injunction^. 

If  an  answer  be  referred  for  Impertinence,  it  is 


*  Scott  V.  Mackintosh,  1  Ves.  man,  Arabl.  99.  but  see  Somer- 

and  Bea.  504.  ville  v.  Mackler,  3  Anst.  658. 

^   See  Isaac   v.     Hampage,  •=  Berkley  v.  Brymer,  9  Ves. 

1  Ves.  Jun.  427.  S.  C.  3  Bro.  356;  and  see  Hanson  v.  Gar- 
C.  C.  463. Strathmorev.  Bowes,  diner,  7  Ves.  311. 

2  Dick.  673.  and  the  cases  there  ^  Clapham  v.  White,  8  Ves. 
mentioned    by    the    Register,  35. 

Gibbs  V.  Cole,  3  P.  Wms.  254.  ^  Molineux  v.  Luard,  2  Dick. 

4nd  also  Potter  against  Chap-  CS4. 
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good   cause    against    dissolving    of  an    Injunc- 
tion ^ 

Upon  shewing:  cause  against  dissolving  an  In- 
iunction  upon  the  coming  in  of  the  answer,  in  a 
caseof  an  alledged  piracy  of  a  Work,  it  will  be 
referred  to  the  Master  to  see,  whether  they  are  the 
same  compilation'. 

If  the  answer  denies  any  intention  of  com- 
mitting waste,  the  Injunction  will  be  dissolved ''; 
but  it  is  not  a  sufficient  inducement  to  the  Court 
to  dissolve  an  Injunction  for  staying  waste,  that 
the  Defendant  in  his  answer  swears  he  has  not 
committed  any  Waste  since  thejiling  of  the  Bill : 
for  as  he  admits  he  has  done  waste  before,  the 
Court  will  presume  he  may  do  further  waste'. 

Where  an  Injunction  was  obtained,  and  a  Com- 
mission to  examine  Witnesses  in  India,  and  the 
Commission  had  been  obtained  two  years,  and 
not  returned,  the  Injunction  was  on  motion  dis- 
solved ■". 

5.  Motions  for  Amendment  of  Pleadings. 

If  the  Plaintiff  conceives,  from  any  matter  of- 
fered by  the  Defendant's  Plea  or  Answer,  that 
his  Bill  is  not  properly  adapted  to  his  case,  he 
may  obtain  leave  to  umend  his  Bill,  and  suit  it 
to  his  case*. 

An  amended   Bill   is  considered  as  an  original 

'^  Fisher  V,  Bayiey,   12  Vps.  ''Strathmore  v.  Bones,2Bro. 

18.  S.  V.    Goodiniie  v.    Wood-  C.  C.  88. 

l»rmis,  14  Ves.  5;34.  roiitra  I\M-  ^  Anon,  3  Atk.  485. 

iierv.  Goldinp:,  2  Dick.  (72.  *"  Penny  v.   Edgar,   1  Anst. 

'    Carnan    a;;ainst     liov,  Ics,  276. 

2  Bro.  C.  C.   84.   v.  •  Mitf.  Plead.  256. 

Lcadbc4tcr,  4  Ves.  G61. 
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BilP;  but  new  Subpoenas  are  not  necessary  %  un- 
less, perhaps,  where  there  is  a  new  engrossment 
of  the  Bill ;  for  where  there  is  not  a  new  engross- 
ment, the  Plaintiff  undertakes  to  amend  the 
Defendant's  copy,  and  that  gives  him  notice'*. 
And  where  the  Bill  is  amended  after  Answer,  by 
adding  a  Defendant,  the  original  Defendant  can- 
not answer  the  amended  Bill,  nor  consequently, 
have  any  order  for  time  to  answer '^i  and,  it  seems, 
that  by  amending  the  Bill,  the  Defendant  is  no 
longer  bound  by  submissions  intheAnswer*^. 

It  is  said  that  Defendant  may,  without  notice, 
move  to  amend  his  answer  in  a  small  matter ;  but 
if  it  be  ill  a  material  point,  he  must  give  notice 
of  the  Motion:  and  though  it  be  in  a  material 
point,  and  after  issue  joined,  the  Court  will,  on 
an  affidavit  of  surprise  and  payment  of  Costs,  al- 
low of  an  amendment  ^, 

In  one  case,  it  is  said,  that  after  a  third  order 
of  amendment,  a  defendant  will  be  allowed  taxed 
Costs'*;  but  in  other  cases,  it  is  held,  that  though 
the  Plaintiflf  amends  several  times  after  Answer, 


•"  Lord   Abins^don  v.  Butter  also  Vernon  v.  Vawdry,  2Atk. 

and  another,  rVes.jun.  210.  199. 

Angerstein     and    Clarke,  ib.  ^  Gill  v.  Matthews,  3  Anstr, 

p.  250.  and  see  Hail  v.  Camp,  879. 

Bagshaw  v.    Batson,    1    Diclc.  '  Lord  Abingdon  v.  Butter, 

108.  113.  1  Ves.  jun.  2U).  but  see  Spur- 

'   lb.  1  Ves.  jun.   250.  and  rier  v.  Fitzgerald,  6  Ves.  548. 

see  Skeffington  v.  ,  4  ^  1  Eq.  Cas.  Abr.  p.    29.  in 

Ves.  66.  mavg.  Chute  v.  Lady  Dacre,  1 

^  See  Hail  v.  Camp,  I  Dick.  Cha.  Ca.   29.     but   see   Har- 

199.  and  see  Arg.  in  Carleton  court  v.  Sherrard,  2  Vern.  433. 

V.  Menzies,  10  Ves.  443.  i^ee  ^   Weedou  t.  Fell,    2  Atk. 

123. 
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yet  he  shall  not  pay  taxed  Costs,  but  only  forty 
Shillings  ',   gutless  there  is  particular  oppression  ''. 

After  an  Answer  to  a  Bill  of  Discovery  only, 
a  Motion  as  of  course,  to  amend  the  Bill,  bv 
adding  apraijerfor  Reliefs  was  refused  with  Costs'. 
Such  an  amendment  might,  perhaps,  upon  a  spe- 
cial application,  be  allowed  ;  but  even  in  those 
special  cases,  Lord  Eldon  seemed  to  think,  it 
would  be  better  to  direct  the  Plaintiff  to  pay  the 
Costs,  and  bring  a  new  Bill :  and  if  in  that  case 
any  use  is  to  be  made  of  the  discovery  given  by 
the  first  Answer,  to  let  it  be  read  as  an  Answer 
to  a  Bill  of  Discovery,  as  evidence;  not  as  part  of 
the  Defence,  or  admission,  upon  which  the  Bill 
proceeds'". 

After  a  Demurrer  or  a  Plea^  which  is  not  set 
down,  an  amendment  may  be  made  of  the  Bill  on 
payment  of  twenty  Shillings  Costs",  and  the 
Plea  is  not  thereby  allowed";  and  after  a  Plea  is 
set  down,  it  may  be  amended  on  payment  of 
twenty  Shillings  Costs,  and  five  Pounds  for  the 
Plea  :  so,  a  Demurrer  may  be  amended  ;  but  after 
a  Demurrer  is  set  down  and  argued,  the  Bill  can- 
not be  amended  P. 

After  Witnesses  are  examined,  the  Rill  cannot 
be  amended'',  unless  the  Plaintiff  withdraws  his 
Picplication '. 

'  Dppfgs    r.    Colebiooke,  1  "1  Ves.  jun.  448. 

Atk.yOH.  "21)101.441. 

*■  Earl  of  Masserene  afrainst  p   2  F.  W  ins.    300.  1  Dick. 

Lyndon,  2  Bio.  C.  C.  291.  67.  cited  llarnson's  Ch.  Pract. 

'  Butterwortli  v.  Dailev,   15  Newl.  Edit.  p.  02. 

Vrs.  :3o8.                           *  "  Mitf.  Plead.  250. 

»  II..  3G3.  1  1  Atk.  51.  1  Ves.  jun.  142. 
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After  a  cause  is  set  down,  unless  in  the  case  of 
an  Infant',  an  amendment  is  only  permitted  for 
the  purpose  of  making  parties;  and  no  neio  charges 
can  be  introduced,orany  material  fact  put  in  issue, 
which  ivas  not  so  in  the  cause  before;  for  such 
a  purpose,  a  Supplemental  BUI  is  necessary  S 

But  a  JNIistake  merely  clerical  may  be  amend- 
ed, even  after  a  cause  is  brought  on  to  be  heard. 
As  where  on  a  Bill  filed  by  some  Parishioners, 
the  usual  VV'ords,  on  "  behalf  of  themselves  and  all 
other  the  Parishioners,*'  were,  by  mistake,  omitted, 
and  an  objection  was  made  on  that  ground,  the 
Chancellor  thought  he  might  allow  the  amend- 
ment, even  in  that  stage  of  the  cause";  and  a 
greater  indulgence  than  that  has  been  allowed  ; 
such  as  an  Amendment,  by  striking  out  the  names 
of  several  Plaintiffs  named  in  the  Bill,  and  also 
part  of  the  prayer  of  the  Bill,  between  the  hearing 
of  the  cause,  and  the  giving  of  the  Judgment". 

So,  after  a  Decree,  an  amendment  making  an 
Administrator  a  party,  has  been  permitted.  If 
any  thing  in  the  decree  affected  him  by  way  of 
order  to  pay,  the  amendment  would  not  have 
been  permitted,  but  being,  merely  that  he  might 
be  a  Witness  to  what  was  done,  it  was  allowed '^ 
If  a  new  Examination  is  necessary,  a  Supplemen- 
tal Bill  must  be  filed  ". 

'    Pritchard    v.    Quinchant,  '  Wollands  v.  CrowcTier,  12 

A  ml j1.  149.  Ves.  174.    and  see    also  Palk 

'    Goodwin  v.    Goodwin,    3  v.  Clinton,  ib.  6(5. 

Atk.   370.     and  see    Jones  v.  "  Fox  v.   Mackreth,  1  Yes, 

Jones,  3  Atk.  111.  jun.  69. 

"  Attorney  General  v.  New-  ""   Jones   v,    Jones,    3  Atk. 

combe,  14  Ves.  p.  6,  110. 
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Whether  an  Answer  may  be  amended  or  not, 
is  very  much  in  tlie  discretion  ot"  the  Court  ^. 

Where  a  Defendant  has  mistaken  a  fact,  or  a 
date,  the  Court  has  given  him  leave  to  amend 
his  Answer,  and  has  also,  under  particular  cir- 
cumstances, allowed  him  to  add  a  new  fact\ 

Where  a  Defendant,  an  Executor,  had,  by  mis' 
lake  in  his  answer,  admitted  Assets,  an  amend- 
ment has  been  admitted*. 

The  Rule,  however,  now  seems  to  he,  not  to 
permit  an  amendment  of  the  Answer  where  there 
has  been  a  mistake,  but  that  the  Defendant  must 
move  to  put  in  a  Supplemental  Answer  *",  and  ac- 
company the  Motion  with  an  ajjldavit,  in  which 
he  must  swear,  that  when  he  put  in  the  Answer, 
he  did  not  know  the  circumstances  upon  which  he 
applies,  or  any  other  circumstances,  upon  which 
he  ought  to  have  stated  the  fact  otherwise'';  or 
that  when  he  swore  to  his  original  Answer,  he 
meant  to  swear  in  the  sense,  which  he  now  de- 
sires to  be  at  liberty  to  swear  to'^ 

An  amendment  of  an  Answer  will  not  be  per- 
mitted after  an  Indictment  for  perjury  preferred, 
or  threatened,  in  order  to  avoid  the  Indictment^ 

y  Woodgatev.  Fuller,  Barn.  Harris  v.  Duubeiiey,  3    Anstr. 

50.             '  717.  ;ui<l  see  2  Anstr.  44:3, 

»    Wharton    v.  Wharton,    2  "  Wtlls   v.    Woo<l,  10   Ves. 

Atk.  294.  Paterson  v.   Shiuj^h-  401.  and  see  Jennings  v.  Mer- 

ter,  Anihl.  292.  Alpha  v.  Fay-  ton  CoUet^r,     8  Ves.    79.    and 

man.  1  Dick.  IW.  also  Doldt-r   v.    Bank  of    Eng- 

»  Vonng  and  Walter,  9  Ves.  land,  10  Ves.  285. 

305.    Dolder  V.   Bank  of  Kn<;--  '  l.ivesey  v.  Wilson,  18  Ves. 

land,  lOVes.  284.  andDagley  158. 

and  Oump,    1  Dick.   85.  sed  '  Earl  Verney   against Mac- 

vid.  Rawlins  v.   Powell,    1    P.  namara,   I  Bro.'C.  C.  419.  see 

AVms.    29().    Spnrrier   v.  Fitz-  contra    Woodgate    v.    Fuller, 

gerald,  0  Ves.  550.  Barn.  50. 

*  It  is  80  iu  the  Exchequer, 
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Ah  Answer  has  been  allowed  to  be  amended, 
even  after  a  hearing  and  a  Decree,  on  an  affidavit 
of  the  Solicitor  and  his  Clerk,  that  the  mistake 
was  in  the  insrrossincr  the  Answer  from  the  draft, 
the  draft  being  produced  ^ 

An  Infant  has  been  permitted  to  amend  his 
Ansvver,  after  the  cause  has  been  brought  on  to 
be  heard  ^. 

If  Executors  on  a  Suit  against  them  admit 
Assets,  the  Plaintiff  may  set  down  the  cause 
upon  the  Bill  and  Answer,  and  have  a  personal 
decree  aoainst  the  Defendants  for  their  de- 
mands''.  By  the  admission  of  Assets,  Executors 
make  themselves  liable  for  what  may  be  found 
due  on  the  account  in  respect  of  Interest^  but,  an 
admission  of  assets  by  an  Executor's  answer 
is  waived  by  the  Plaintiff's  going  on  to  an  account 
of  assets,  and  procuring  a  Receiver  to  be  ap- 
pointed "^ ;  but  an  admission  of  assets  by  one 
Executor  does  not  prevent  the  Plaintiff  proceed- 
ins:  aoainst  the  other  Executor'. 

Though  a  case  may  be  made  which  will  enable 
the  Court  to  relieve  the  Executor  from  his  admis- 
sion of  assets  ;  yet  it  must  be  a  very  strong  case '". 

A«  if  the  money    is  in  a   Banker's  hands   who 


^2P,  Wms.  427.  ^   Wall     against     Bushby, 

*  Fawkner  v.  Watts,  1  Atk.  1  Bro.  C.  C.  484. 

405.  '  Moretoa  v.  Turville,  2  P. 

^  Wall  against  Busby,!  Bro.  Wms.  145. 

C.  C.  488.  "'    Roberts     and     Roberts, 

*  Tew    V.    Lord   Winterton,  mentioned  Arg".  1  Bro.  C,  C. 
cited  4Ves.  006  ;   andseeFos-  487, 

ter  V.  Foster,  2  Bro.  C.  C.  619. 
Horsley  y,  Chalouer,  1  Yes.  85. 

U  2 
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fails.  To  obviate  an  admission  of  assets,  a  mis- 
take must  be  proved,  and  that  the  circumstance  on 
which  he  built  his  admission,  fiiiled". 

After  a  g'eneral  admission  of  Assets,  a  Defen- 
dant has  been  permitted  to  amend  her  answer  by 
admitting  assets  to  pa}'  the  Plaintiff* sdebts,  if  the 
same  did  not  exceed  .^400  ". 

T>ibcrty  has  been  given  to  the  Defendant  after 
publication,  to  amend  his  answer  by  striking  out 
the  admission  of  the  PlaintitPs  pedigree  p;  but 
the  Court  will  not  allow  a  ])efendant  to  amend  an 
answer  by  striking  out  of  it  the  admission  of  a 
fact,  where  he  does  not  swear  he  was  surprised 
into  the  admission,  or  ill  advised  in  setting  it 
forth. 

An  admission  of  a  point  of  Law,  or  of  a  conse- 
quence in  Law,  or  a  consequence  in  Equity,  does 
not  bind  the  Party,  because  the  Court  is  to  judge 
of  the  Lawi. 

The  ansv/er  of  a  Feme  Covert  will  not  bind  her 
as  to  her  Inheritance,  or  her  Husband'. 

If  an  answer  misnames  the  Plaintiff,  it  is  to  be 
considered  as  no  answer,  nor  is  the  Defendant 
bound  by  it.  In  such  case  there  are  many  in- 
stances of  permitting  answers  to  be  taken  off  the 
file  and    resworn  ;  but  whore  the  Defendant   has 


"  Ilorslej-v.  Chidouer,  1  Ves.  ^    Kii)o;scote     v.     Bainslcy, 

85.  hut  see  Rol>crts  v.  Roberts,  1  Dirk.  4^5. 

2  Dick.  573.  where  Executor  *•    I'earce    v.    Crove,  3  Atk» 

held  to  his  aduiissioii  of  assets  523.  S.  C.  Ambler  05. 

Ilioiit^h   Estate   turns   out  in-  "■  Evans  v.  Cogan,2P.  Wms, 

sufficient.  451. 

'■  Dat^ley  v.   Crump,  2  Bro,  « 
C.  C.  (iiy.iu  noteS.  C. 
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discovered  that  there  is  contained  in  it  what  is 
false,  innocently,  according  to  his  representation, 
disputed  however  by  the  FlaintifF,  the  Court  will 
not  order  him  to  do  an  Act  that  may  expose  him 
to  an  indictment  for  Perjury,  but  will  direct  the 
paper  writing,  purporting  to  be  an  answer,  to  be 
taken  ofFthe  file^ 

A  Disclaimer  by  answer  cannot  be  got  rid  of 
without  a  strong  case  upon  affidavit  ^ 

If  an  Executor  charge  himself  by  his  answer, 
he  cannot  discharge  himself  before  the  Master, 
by  his  Affidavit  of  the  payment  of  different  sums 
to  the  Testator  in  his  Life  ".  If  a  Man  admits  by 
his  answer  he  has  received  certain  sums  which  he 
had  paid,  &c.  the  discharge  following  immedi- 
ately in  the  same  sentence,  that  will  do'';  but  if 
he  says,  that  upon  a  particular  day  he  received  a 
sum  of  Money,  and  upon  a  subsequent  day  he 
paid  it  over,  that  cannot  be  used  in  his  discharge '''. 

When  an  answer  is  amended,  it  must,  in  the 
case  of  a  common  Defendant,  be  resworn  ;  and  in 
the  case  of  a  Peer,  must  again  be  attested  upon 
Honor  :  and  this,  even  though  the  amendment  be 
only  in  the  Title  of  the  answer''. 

Ifa  Bill  be  filed,  and  an  answer  put  in,  and  ex- 
ceptions are  taken  to  the  answer  and  allowed,  the 
Plaintiff  before  the  answer  to  the  exceptions  is 
put  in,  may  amend  his  Bill,  and  move  to  have  the 

^  Griffiths  V.  Woo<l,  11  Ves.  "  lb.  405. 

62,  3.  ^  Tliompson    v.  Lambe,   7 

'  Setou  V.  Slade,  7  Ves.  267.  Ves.  588. 

"  Ridi^eway  v.Darvvui,7Tes.  "^  Peacock  v,  Duke  cf  Bed« 

404.  ford,  IS  Ves.  ISO, 
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exceptions  and  amendments  answered  at  the  same 
time^;  and  if  an  lnjun(;tion  was  obtained  on  the 
filing  of  the  Bill,  it  will  be  continued  till  the 
answer  to  the  amended  Bill  '.  But  Lord  IJurd- 
wicke  thought  the  Court  has  rather  gone  too  far 
in  allowing  the  amendment  of  Bills  on  these  oc- 
casions': and  it  has  been  held,  that  if  {he.  order 
to  amend  is  not  served  before  the  Defendant  an- 
swers the  exceptions,  the  Defendant  is  not  obliged 
to  answer  the  amendments  ^ . 

Amendments  of  Demurrers",  and  o{ Picas,  where 
there  has  been  a  clear  mistake,  have  been  per- 
mitted'^. 

A  mistake  in  the  title  of  an  order  has  been  or- 
dered to  be  amended,  though  to  charge  a  surety 
who  gave  a  recognizance  to  abide  the  order  of 
hearing  ^ 

But  where  the  Plaintiff's  Christian  name  was 
mistaken  in  the  title  of  the  interrogatories,  and  the 
Depositions  could  not  therefore  be  read,  the  Court 
would  not  permit  the  title  to  be  amended,  though 
most  of  the  Witnesses  since  their  examination 
were  gone  to  sea^  This  case  is  elsewhere  re- 
ported ^;  and  Mr.  Pooleij  (the  reputed  author  of 
the  AVork**)    adds   at  the  end  of  the  case,  *'  but 

'See long  v.  Piirton,2  Atk.         "  2  Bro.  C.  C.  143.   13  Ves. 
218.     I'artiifl^re  v.     llaycraft,     435. 

I  \  Ve.s.  575,  577.  '  Sjiearing  v.  J  ynn,  2  Vern, 

'  Muyue  V.  Hocliin,  1    0ick.  370. 
255.  ^  White  v.  Taylor,  2  Vern. 

•  Ancn.  3Atk.  512.  435. 

"  Ktioxv.  Sinimonds,  1  Vos.  *  1  Fq.  Cas.  Abr,  TjO. 

inn.  88.   Betliiieji  v.  Bateman,         ''  See  1   Srh.  and  Lefr.  Rep, 

I I  itk.  '290.   11  Ves.  578.  209.  in  note. 
•^  11  Yes.  70. 
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qiidre ;  for  this  seems  only  a  mistake  of  the  clerk, 
whose  errors  are  frequently  amended,  the  better 
to  carry  on  the  Justice  of  the  Court." 

Dcposilions  may  be  amended,  on  a  clear  mis- 
take '. 

6.  AJotion  to  dismiss  Bill. 

If  three  terms  elapse,  without  any  proceeding 
in  the  suit,  an  order  may  be  obtained,  to  dismiss 
the  Bill,  for  want  of  prosecution  ;  and  this  is  a 
motion  of  course,  and  consequently,  does  not 
require  notice'':  and  the  order  of  dismission  will 
be  good,  though  on  the  face  of  it,  it  appears  that 
the  six  clerks'  certificate  is  dated  subsequent  to 
the  order'. 

It  was  formerly  usual  to  give  notice  of  the 
motion,  and  upon  the  Plaintiff  undertaking  to 
speed  the  cause,  no  order  of  dismission  was  made™; 
but  now  it  is  not  considered  as  necessary  that  a 
note  should  be  handed  over  by  the  Defendant's 
Clerk  in  Court,  previous  to  a  motion  made  before 
replication  ",  for  the  dismissal  of  a  Bill,  for  want 
of  prosecution":  and  from  this  correction  of  the 
practice,  it  seems,  that  the  motion  cannot  be  op- 
posed ;  and  the  Plaintiff,  therefore,   it  has   been 


•  2  Pick.  677.  "  See  Browne  v.  Bj'iie,  IVes, 

''  De  Graves  v.  Lane,  15  Ves.  and  i>eame«,  p.  3!0.  Attorney 

291.  Cieneral  v.  Finch,  1  ^  es.  and 

'  Wills  V.  Pugh,  10  Ves.  402.  Bea.  ;>()8. 

IVI'Mahon   v.  Sisson,   12    Ves.  "  Naylor  and  Taylor,  16  Ves. 

41)5.  127.  Jackson  V.  Pinnell,  ih.  p. 

™   S'ee   Lyon     v.    Pumbell,  205.  Attorney  General  v.  Finchj 

11  Ves,  (308.  1  Ves.  and  Ika.  oGS, 
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thouj^ht,  has  not  as  formerly  ^,  an  opportunity  of 
undertaking  to  speed  the  cause,  a  practice  much 
comphiined  of,  as  affording  means  of  delay  ''. 

Where  upon  a  motion  to  dismiss,  it  is  not 
granted,  the  Plaintiff  undertaking  to  speed  the 
cause,  it  seems  understood  that  the  Plaintiff 
according  to  the  antient  practice  %  has  the  term 
and  the  vacation  to  proceed'. 

The  Defendant's  becominj,"  a  Bankrupt  does 
uot  disable  him  from  movim^  to  dismiss ^ 

Where  a  Bill  is  filed  merely  for  a  discovery,  and 
prays  no  relief,  a  motion  cannot  be  made  to 
dismiss  for  want  of  prosecution  ;  but  an  order 
should  be  prayed  for,  upon  the  Plaintiff,  to  pay  to 
the  Defendant  the  costs  of  suit,  to  be  taxed  by  the 
Master  \ 

A  Party  is  entitled  to  give,  and  abandon,  three 
notices  of  motion  for  the  dismission  of  a  Bill  for 
want  of  prosecution  ;  but  he  cannot  give  2.  fourth 
notice,  unless  he  has  paid  the  costs  of  the  three 
previous  notices''. 

If  after  notice  of  a  motion  for  the  dismissal  of 
a  Bill,  the  Plaintiff  applies  by  Petition  to  the 
Rolls,  and  obtains  an  order  to  amend,  on  the  day. 
On  which  the  motion  would  have  been  made,  if 


^  As  to  the  former  practice,  '  Findlay  v.  Wood,   1    Ves. 

seeBligh  v. ,  13  Ves.  455,  and  Rea.  409. 

and  the  cases  referred    to   iu  '  Monteith  v.  Taylor,  9  Vei. 

note.  CI  5. 

•^See  Mr.  Vesey's  note  to  Nay-  "  Woodcock  v.  King,  1  Atk. 

lor  ami  Taylor,   10  Ves.   127;  286. 

and  see  1  Ves.  and  Bca.  370.  '^   Anderson     and     Palmer, 

'    Manglemaii    v.     Prosser,  14  Ves,  151. 
3  Bro.  C.  C.  191. 
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the  seal  had  not  been  continued,  this  is  regular'"; 
but  an  order  to  amend  not  served  or  drawn  up, 
doos  not  prevent  a  motion  to  dismiss  the  Bdl  for 
want  of  prosecution  ''. 

If  a  iieplication  to  an  answer  be  filed  before  a 
motion  to  dismiss,  an  order  for  that  purpose  can- 
not be  obtained^. 

An  order  obtained  for  the  dismissal  of  a  Bill, 
iTiav,  upon  special  circumstances^  and  payment  of 
costs,  be  discharged  on  motion^. 

In  a  c  se  %  where  the  Defendant  had  destroyed 
the  subject  of  the  suit^  and  absconded,  it  was  de- 
termined, on  a  motion  for  that  purpose,  that  he 
should  find  security  for  costs,  otherwise  the  Plain- 
tiff should  be  permitted  to  dismiss  his  own  Bill, 
but  without  costs. 

One  Defendant  may  move  to  dismiss,  though 
the  other  Defendant  stands  out  process  of  con- 
tempt, and  it  is  of  no  use  to  go  to  a  hearing 
without  him. 

A  Plaintiff  can  in  no  case,  dismiss  his  Bill 
without  costs '',  to  be  tased%  unless  it  be  with 
consent '^;  not  even  where  the  Defendant  becomes 
a  Bankrupt  ^. 


"  Wliite  and   Hall,  14  Ves.  *"  Dixon  v.  Parks,  1  Ves.  jun. 

208.  402. 

"  Anonymous,  7  Ves.  222.  "^  Anon,  1  Vern.  116.  Anon, 

y  Anonymous,  14  Ves.  492.  2  P.  Wms.  387. 

'  See  Jackson    and  Purnel!,  ^  Anon.    I   Ves.   jun.    140. 

IG  Ves.    204.    and    Baker   v.  Fidelle  against  Evans,  1  Bro. 

Mellish,  11  Ves.  72  ;  and  see  C.  C.  2G7. 

Attorney    General    v.    Finch,  ""  Rutherford    v.   Miller,  2 

J  Ve«.  and  Bea.  370.  Anstr.  458, 

*  Knox  V.  Browne,  3   Bro. 
C,  C.  18u. 
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A  Plaintifi' (without  notice  to,  or  the  consent 
of  a  Co-iMainti(F)  may  move  to  dismiss  his  Bill, 
so  far  as  he  is  concerned,  with  costs  ^ 

If  a  general  demurrer  be  put  in,  which  is  not 
argued,  and  no  proceedings  afterwards,  the  De- 
fendant cannot  have  the  Bill  dismissed  for  want  of 
prosecution,  as  he  had  equally  a  power  to  move 
in  the  cause  ^. 

No  ortlcr  can  be  made,  upon  a  Bill  that  is  dis- 
missed, for  that  would  be  decreeing  relief''. 

If  the  Plaintiff  produces  the  order  for  a  Sub- 
poena to  rejoin,  and  an  AfliJavit  of  some  of  the 
parties  being  out  of  the  kingdom,  the  Court  will 
not  dismiss  his  bill  for  want  of  prosecution  ;  and 
though  a  Bill  has  been  dismissed  for  want  of  such 
order  and  affidavit,  yet  upon  producing  them 
afterwards,  and  payment  of  costs  out  of  pocket, 
the  Court  has  retained  it;  but  on  a  motion  to 
retain  the  Bill,  the  Plaintiff  must  shew  that  the 
order  for  the  Subpoena  to  rejoin  was  dated  before 
the  notice  to  dismiss'. 

It  has  been  held,  \.h^i2t.  Defendant  cannotmove 
to  dismiss  a  Bill  after  publication  is  completely 
past"*.  But  ?i  Plainfi If' nvdv  in  any  stage  of  the 
cause  apply  to  dismiss  his  Bill  upon  payment  of 
costs  ;  even  after  an  issue  has  been  directed  ;  but 
not  after  a  Decree^  or  where  an  issue  has  been 
tried  and  decided  in  favor  of  the  Defendant'. 

'Lanj2;(lale  v.  I.angdale,  13  'Anonymous,  2  Atk.  C04. 
Vrs.  107.  "    ISkij)  v.  Warner,  3   Atk. 

K  Anonymous,   2   Ws.  jun,  5r)8. 
287.  '  Carrington  v.  Holly,  1  Dick. 

•■  Bonnet    College    against  280. 
Carey,  3  iiro.  C.  C.  390. 


CHANCERY    PRACTICE.  299 

7.  Motion  for  Production  of  Deeds,  8^'c. 

If  Deeds,  Letters,  or  other  Writings  are  re- 
ferred to  in  an  answer,  the  same  will  on  the  Plain- 
tiff's motion,  be  ordered  to  be  left  with  the  De- 
fendant's Clerk  in  Court,  for  the  inspection  of  the 
Plaintiff,  his  Solicitor  or  Agent  "". 

Whenever  a  Deed  is  made  part  of  the  answer, 
and  the  contents  are,  in  a  great  measure,  set  forth, 
and  the  instrument  is  referred  to  for  the  truth  of 
what  is  set  forth,  the  production  will  be  or- 
dered"; but  where  the  answer  admits  the  execution 
of  an  Agreement,  and  craves  leave  to  refer  to  it 
when  produced,  but  there  is  no  admission  that  it 
is  in  the  possession  or  power  of  the  Defendant, 
a  production  will  not  be  ordered  ". 

If  iin  Heir  in  Tail  files  a  Bill  ^g^'wist  Devisees^ 
and  they  by  way  of  schedule  set  forth  an  abstract 
of  several  settlements  in  their  possession,  the 
Court  will  not  order  an  inspection  of  all  the 
Deeds,  but  only  of  such  deeds,  in  the  possession 
of  the  Defendants,  as  created  an  Estate  in  Tail 
general  p. 

Where  the  Defendant  alluded  by  his  answer 
to  a  Deed,  not  impeached  by  the  Bill,  as  for 
instance,  a  release  of  all  claims  whatsoever,  "as 
in  the  said  indenture  will  appear,"  and  claiming 
the  same  benefit  as  if  he  had  pleaded  \i^  Lord 
jEldon  said,"  he  must  produce  that  instrument  at 

""  3  P.  Wms.  364.   11  Ves.  «  Darwin  v.  Clarke,  8  Ves. 

42.  158. 

"  Atkins  V.  Wright,  14  Ves.  p  Lorfl  Shaftsbury  and  Ar- 

214 ;  and  see  Herbert  v.  Dean  rowsmith,  4  Vea.  C6, 
and  Chapter  of  Wesimin&ter, 
i  V,  Wius.  775, 
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the  hearing  of  the  cause;  but  his  answer  means 
only,  that  in  this  stage  he  does  not  put  his  defence 
on  a  plea  with  Profert,  stating  merely  that  there  is 
such  an  instrument,  which  is  to  be  his  defence, 
if  he  shall  produce  it ;  not  otherwise  ^Z' 

If  a  Defendant  submits  to  produce  a  Deed,  he 
will  be  obliged  to  do  so,  before  the  hearing,  if  the 
Court  thinks  fit  ■■ ;  but  a  qualified  submission  to 
produce  a  Deed,  "  if  the  Court  shall  require  it,'* 
does  not  fix  the  Defendant,  and  deprive  him  of 
the  discretion  of  the  Court,  as  to  the  Propriety  of 
the  production '. 

AVhere  a  Bill  seeks  a  discovery  of  Deeds  a?2rZ 
Relief,  the  Court  will  not,  upon  motion,  aid  the 
Plaintiff  in  proceeding  at  Law,  by  ordering  a 
production  of  Deeds,  &c.  at  the  trial  of  an  eject- 
ment, that  being  relief  the  Party  is  entitled  to 
only  on  ^  Decretal  Order ^\  but  it  would  be 
ordered  to  be  produced  before  the  Clerk  in  Court". 

If  the  Bill  prayed  only  for  a  Discovery^  and  not 
for  relief,  the  Deeds,  it  seems,  would  be  ordered 
to  be  produced'. 

The  Court  will  not  order  that  the  Defendant 
may  inspect  a  Deed  proved  in  the  cause,  and  re- 
ferred to  by  the  deposition  as  being  part  thereof, 
unless  the  same  is  set  forth  at  length  "  ;   for  the 


"    lb.    p.   211.    etc.  tnit  see  Ves,   2S8.  Hjlton  v.  Morgan, 

Gardiner  5) gainst  Mason,4  Bro.  (i  Ves.  293  ;  and  see  Abtoii  v. 

C.  C.  470.  Aston,  3  Atk.  ;302. 

'   Stanhope    v.   Roberts,   2  "  3  Alk.  302. 

Atk.  214.  "  llylton  v.  IMorgan,  G  Ves, 

'■  Atkins  V.  Wright,  14  Vc«.  294. 

213.  "  Houson  V.  Earl  Winning- 

»  Aston   Y.  Lord  Exeter,  0  ton,  3  W  Wn\s.  3&, 
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Defendant  before  the  hearing  is  not  to  see  the 
strength  of  the  cause,  or  any  Deed  to  pick  holes 
in  it". 

So,  if  Letters  are  referred  to  by  the  Plaintiff's 
Deposition  as  exhihils^  the  Defendant  is  not  en- 
titled to  an  inspection  of  them  y. 

The  Court  will  not  order  Deeds  to  be  delivered 
out  of  Court,  to  a  Devisee,  unless  the  Heir  is 
before  the  Court". 

When  the  Heir  at  Law  by  his  answer  to  a  Bill 
brought  to  establish  a  Will,  admits  it  to  be  duly 
executed,  he  is  not  entitled  to  the  inspection  of 
the  Title  Deeds  and  Writings  belonging  to  the 
Estate;  but  if  by  his  answer,  he  insists  upon 
some  old  entail  which  has  not  been  barred  by  a 
Recovery,  or  controverts  the  legality  of  the  Will, 
or  the  execution  of  it,  or  insists  that  only  a  part 
of  the  real  Estate  is  devised  away,  he  is  entitled 
to  such  inspection-'. 

A  Peeress  will  be  ordered  to  produce  deeds 
confessed  in  her  answer  on  Honor  only,  and  not 
on  oath  ''. 

It  is  not  sufficient  that  the  Party  swears  that 
he  has  no  books,  Evidences,  &c.  to  his  knowledge^ 
concerning  tiie  matters  in  question  but  those 
produced  ;  but  he  must  swear  without  the  intro- 
duction of  the  word&io /u's  knowledge''. 

*  Davers  V.  Davers,    9.    P,         "^  Duke  of  IlamiltonV.  Lady 

Wms.  410.  S.  C.  2  Str.  764.  Gerrard,   Prec.    Ch.    92.  and 

y  Wilev    V.   Pistor,  7  Ves.  case  there  cited.    Sed  vid.   Sir 

411.         "  \Vm.  Jones,  152.  Salk.  5!2. 

'  Anon.  1  Ves.  Jun.  29.  *=  Mayor  of  Hartford  v.  Poor 

»  Potter    V.    Potter^  3  Atk.  of    Hartford,    Vin.  Abr.    tit, 

719.  Chan.  [S.  a,  pi,  10.) 
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A  Will  referred  to  in  the  Defendant's  answer, 
but  not  offered  to  be  produced^  was,  on  motion^ 
ordered  to  be  produced'^. 

If  a  Defendant  to  a  Bill,  seeking  the  discovery 
of  a  correspondence,  sets  forth  by  his  answer, 
extracts  of  letters,  and  swears  they  are  the  only 
parts  of  the  correspondence  upon  the  subject,  it 
is  sufficient ':  and  a  Defendant,  it  seems,  cannot 
be  compelled  to  produce  conjidential  letters^ ;  nor 
\\\\\  the  Court  compel  an  Attorney  to  produce 
papers  of  his  Client ". 

Where,  in  the  answer,  a  reference  is  made  to 
extracts  from  Books  of  account,  the  Defendant  on 
production  of  them,  may  seal  up  those  parts  of 
the  Books,  which  he  swears  to  be  immaterial ''. 

If  an  order  be  made  that  Defendant  should  pro-* 
duce  before  the  Master,  all  books,  papers,  &c.  and 
the  Master  is  satisfied  with  the  production  that  is 
made,  but  the  Plaintiff  is  not,  he  may  apply  td 
the  Court  for  an  order  that  the  Master  should 
teceive  farther  interrogatories  for  the  examinatioa 
of  the  Defendant';  nor  is  it  previously  necessary 
for  the  Master  to  be  called  upon  to  certify  his 
satisfaction''. 

Where  the  object  of  a  Bill  is  to  set  aside  a  Deed, 
the  Court  has   the  power  of  so  dealing  with  the 

^  Bird  V.  Harrison,  15  Ves.  ^  I  Anstr.  59. 

408.  '    White   V.    Lupton,    quot. 

'  1  Anstr.  58.  12  Ves.  392. 

'^LordCraiistownv.  Johnson,  ^  Cottou  v.  Harvey,  12  Ves* 

3  Ves.  179.  091. 

8  Wrijjht  V.  Mayer,  G  Ves. 
280. 
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Instrument,  as  to  be  reasonably  sure  of  having  it 
produced  upon  all  occasions,  where  its  production 
maybe  necessary.  Such  Deed  must  therefore  be 
produced  for  the  purpose  of  being  proved  before 
the  Examiner,  if  necessary  for  the  discovery  of 
its  contents  ;  and  must  be  produced  at  the  hear- 
ing if  necessary :  but  the  Court  does  not  take  the 
custody  of  it  in  the  interval,  without  a  special 
case\  Where,  therefore,  a  Motion  was  made  that 
the  draft  of  a  title  deed  might  be  deposited  with 
the  Master,  upon  an  Affidavit,  that  the  Settlement 
prepared  in  pursuance  of  the  draft,  varied  from 
it;  the  Plaintiff  being  entitled  to  the  Estate  ac- 
cording to  the  draft,  the  Defendant  according  to 
the  Deed  ;  and  the  object  of  the  Bill  being  to 
reform  the  Deed,  and  the  answer  stating  the  sub- 
stance of  the  draft  falsely  ;  the  Chancellor  ordered 
the  Deed  to  be  placed  in  the  custody  of  the 
Master «". 

The  course  of  proceeding  for  not  producing 
deeds  before  the  Master  pursuant  to  a  decretal 
order,  is  to  apply  in  the  first  instance  for  an  order 
upon  the  Master's  certificate,  that  the  party  do 
produce,  &c.  in  four  days,  or  that  the  Serjeant  do 
apprehend  the  Defendant,  and  bring  him  into 
Court  to  answer  his  contempt  ;  and  if  default  is 
made,  another  order  must  be  obtained  to  make 
the  former  one  absolute,  upon  the  Master's  Cer- 


'  Beckford  and  ■Wilman,  16        °  Addison  ▼.    Walker,    16 
Yes.  438o  Ves.  440. 
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tificate,  of  the  same  date  with  the  order  ".  Shouicl 
the  Party  be  taken,  he  is  brought  into  Court,  and 
tnrfied  over  to  the  Fleet,  and  thereupon  the  Court 
will  of  course  grant  a  sequestration.  So,  if  lUe  Ser- 
jeant at  arms  return  Non  est  Inventus.,  the  Court 
will,  upon  such  return,  grant  a  Sequestration'' . 

8.  Motionfor  Payment  of  Money  into  Court. 

AVherc  it  appears  by  the  Defendant's  AnsrceVi 
or  upon  his  Examination  before  the  Master,  or  by 
the  Master's /?£^/>»o;7  %  that  Money  is  due,  a  motion 
may  be  made  for  payment  of  the  Money  into 
Court''.  But  the  Court  will  not  order  a  balance 
iipon  charge  and  discharge  in  the  Ma&ter's  Of- 
fice to  be  paid  in,  before  the  Master  has  made  his 
Report '', 

In  the  case  of  an  Executor  admitting  to  have 
property  of  the  Testator  in  his  hands,  it  was  for- 
merly thought  necessary  for  the  Plaintiff  to  shew 
that,  the  Executor  had  abused  his  Trust,  or  that 
the  Fund  was  in  danger  from  his  insolvent  circum» 
stances;  but  that,  it  seems,  is  not  now  necessary ''; 
and  in  ail  cases  not  only  upon  an  affidavit  of  the 
insolvency  of  the  Executor,  but  where  there  is  an 
admission  by  him  of  a  balance  in  his  hands,  after 
payment  of  Debts,  he  will  be  ordered  to  pay  the 


"  Carleton  v.  S.nilli,  14  Ves.  "  Quarrel  and  Beckfoi-d,"14 

180.  Ves.  178. 

°  See   Register's   Statement  "  Fox    against   Macreth,    3 

of  Pract.  2  Dick.  093.  etc.  Bro.  C.  C.  40. 

*  Gordon  v,  Rothby,  3  Ves.  ^  Strange  against   Harris,  3 

G73.  Bro.  C.  C.  305. 
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Money  into  Court*';  and  Lord  El  Jon  has  fre- 
quently stated  the  Rule  stiil  more  broadly,  and 
ordered  into  Court  all  Monies  ackn'.nvledged  by 
an  Executor's  Answer  to  be  in  ins  hands,  except 
what  might  be  necessary  to  be  immediately  ap- 
plied. 

It"  the  Answer  contains  a  Schedule  not  cast  up, 
the  Sum  may  be  cast,  and  on  an  affidavit  of  the 
amount  of  what  so  aj)pears  due,  a  motion  may  be 
made  for  payment  of  the  Money  into  Courts 

But  where  the  Defendant  by  his  examination 
does  not  admit  that  any  thing  is  due,  the  Plain- 
tiff is  not  allowed  to  calculate  the  items  of  the 
Schedules,  and  without  reference  to  the  Prin- 
ciples on  which  the  account  is  to  be  taken,  move 
to  have  what  appears  on  such  calculation  paid 
in^ 

The  motion  is  founded  on  the  admission  of  the 
Party  ;  and  therefore  it  is  not  sufficient  to  cast  up 
Books,  brought  into  the  Master's  Office,  unless 
connected  with  an  admission  by  the  Defendant, 
so  as  to  make  those  Books  as  much  a  part  of  his 
examination,  as  the  Scliedules  are  part  of  the 
Answer.  Uall  the  Books  of  a  Partnership  are 
referred  to  in  the  Answer,  a  motion  cannot  be 
jnade  for  payment  of  Money  appearing  to  be  due 
on  the  Cash  Book  and  Ledger  only  ''. 

Money  in  the  Funds  belonging  to  Wards  of  the 

•  IJlake  V.  Blake,  2  Sch.  and         s  lb.  18  0 
Tefr.   20.  Uutherlbrd  V.  Duvv-         "  Mills  v.    Ilandson,   8  Ve8« 
son,  2  Ball  and  Beatty  17.  G8,  91. 

'  Qiiar  el  V.   Beckford,    14 
Ves.  178. 

VOL,    II,  X 
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Court,  cannot,  it  lias  been  held,  be  transferred 
into  the  name  of  the  Accountant  General,  to  the 
credit  of  the  cause,  until  the  account  is  taken  by 
a  Master  and  his  Report  made '. 

If  the  Vendor  resists  a  motion  by  the  Pur- 
rliascr,  for  payment  into  Court,  of  the  deposit, 
in  the  hands  of  the  Vendor's  Agent,  he  will  be 
charged  with  a  loss  occasioned  by  the  Agent's 
failure ''. 

A  Purchaser  of  an  Estate,  in  possession,  against 
whom  a  Hill  for  a  specific  performance  had  been 
filed,  and  an  Answer  put  in,  insisting  that  the 
IMaintiiT  was  an  alien,  was  ordered  to  pay  in  the 
purchase  Money,  or  give  up  the  possession  of  the 
Estate'. 

If  Money  is  not  paid  into  Court,  pursuant  to 
an  order  for  that  purpose,  a  motion,  after  notice, 
ma}'  be  made,  that  the  Defendant  shall  pay  it  in 
within  a  limited  time"',  usually  a  week  or  ten 
da^'s  ;  and  if  the  order  made  on  such  motion, is  not 
complied  with,  a  writ  of  execution  issues",  un- 
less the  order  for  payment  of  the  Money  i» 
matte  against  a  Person  who  is  not  a  party  to  the 
suit,  in  which  case  it  is  the  practice,  first  to  get 
an  order  for  payment  on  a  given  day,  and  if  he 
does  not  pay,  then  another  order  is  obtained,  that 
lie  shall  pay  by  another  day,  or  stand  Lomniiitcd", 


'  Bencraft   against  Rich,    1  -  3  Bro.  C.  C.  372. 

Bro.  C.  C.  5n.  "   Higgins  v.   ■  ■     -  •  8  Ves, 

''  I'Vnton  V.  Browne,  14  Ves.  S81. 

144.  "Anonymous,  14  Ves.  207. 

'  Clarke  v,  V>'ilson,   15  Ves. 
317. 
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If  on  a  Bill  filed  by  a  Legatee,  the  Executor 
admits  Assets,  a  Motion,  it  seems,  miy  be  made, 
to  transfer  to  the  amount  of  the  Legacy  into  the 
three  per  Cents,  in  the  name  of  the  Accountant 
General,  to  that  account ''. 

On  a  Bill  filed  by  a  Trustee  to  have  accounts 
taken,  &c.  a  Motion  may  be  made  by  a  Legatee 
that  part  of  his  Legacy  may  be  paid  to  him,  with- 
out prejudice  to  the  question,  out  of  what  Fund 
the  Legacy  is  to  be  paid,  there  being  a  clear  sur- 
plus, the  Trustees,  and  all  other  competent 
Parties  consenting,  and  no  opposition  on  the  part 
of  the  Infants  *!. 

8.  To  take  Bill  and  Answer  off  the  File, 

If  a  Suit  be  ended  by  compromise,  the  Bill  and 
Answer  will,  by  consent,  on  motion,  be  ordered 
to  be  taken  off  the  File  '. 

9.  For  a  Commission  to  examine  Witnesses,  ^c. 
If  the  Plaintiff  files  his  replication  in  term,  he 
may  sue  out  a  Subpoena  against  the  Defendant  to 
rejoin,  returnablein  Term,  but  this  rarely  happens^ 
unless  the  Defendant  lives  in  town,  and  may  be 
easily  served  with  the  Subpoena  :  the  more  usual 
way  is  to  apply  by  motion  or  petition,  which  is  of 
course,  for  a  Subpoena  to  rejoin,  returnable  imme- 
diately, and  that  service  on  the  Defendant's  Clerk 
in    Court    may   be   deemed   good    service  ;  and, 

p  PuUen  V.  Smith,  5  Ves.  '  Trernaine  v.  Treoiaine,  1 
23.  Vern.  Ib9. 

•^  Pearce  v.   Baron,  12  Ves. 
459, 

X  2 
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if  it  is  a  country  cause,  the  motion  or  petition 
also  prays  that  the  Plaintiff  may  be  at  liberty  to 
tiike  out  a  Commispion  for  the  examination  of 
M'itnesses,  and  that  the  Defendant  may  join  and 
strike  Commissioners  names  in  four  days  after 
notice  of  the  same,  or,  that  in  default,  the  Plain- 
tiff may  have  a  commission  to  examine  Witnes- 
ses, directed  to  his  own  Commissioners'. 

The  mode  of  joining  in  commission  is  this  :  he 
who  has  the  carriage  of  the  Commission,  names  a 
Commissioner,  then  the  other  party  names  one, 
and  so  alternately,  till  each  has  named  four,  and 
afterwards  each  party  strikes  out  two  of  the  names 
of  the  Commissioners  named  by  his  adversary,  and 
the  remaining:  four  are  the  Commissioners'. 

Where  Witnesses  reside  within  twenty  miles 
of  London,  they  are  examined  by  an  Examiner 
appointed  for  that  purpose,  and  no  Commission 
is  necessary ".  Examiners,  it  seems,  have  no  au- 
thority to  take  depositions  in  the  Country''. 

A  Commission  for  the  Examination  of  Witnes- 
ses returnable  sine  dilatione^  must  be  executed 
before  the  second  return  of  the  next  Term,  after 
the  Commission  issues,  and  if  executed  after,  it 
is  void,  and  the  depositions  will  be  suppressed  ", 

The  fust  application  for  a  Commission,  and  the 
carriage  of  it,  is  the  privilege  of  the   Plaintiff,  but 


'  See   Harrison's  Ch,  Pract.  Pract.   85.    ia   note.     IJut   see 

^(■ul.  Ivd.  242.  Oi<It'is  ill  Chancery  109. 

'  .Set-ib.  2-M.  '  Friiiikland  v.  Frankland,  1 

"      Harrison's    Ch.      Pract.  Dick.  231. 

Newl.    Kdit.    p.   250,  2r;0.   in  "  Jones  v.  Mitchell,  2  Vern. 

note.      1  Vol.  Turn,  and  Vcn.  \\)1. 
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tlie  Defendant,  if  he  thinks  proper,  may  move  for  a 
commission,  and  in  some  cases,  the  Defendant 
may  obtain  a  commission  for  the  examination  of 
his  own  Witnesses  only,  and  have  tiie  carriage 
of  it,  as  where  the  Plaintiff  will  not  go  on  to 
commission,  or  the  Witnesses  live  distant  from 
the  Plaintiff's  Witnesses,  or  are  beyond  Sea,  or 
the  Plaintiff  has  no  Witnesses  ;  but  the  Plain tifT 
may  join  in  such  commission,  and  cross-examine 
the  Defendant's  Witnesses  on  the  Plaintiff's  in- 
terrogatories, or  examine  other  Witnesses  on  such 
commission''. 

He  who  has  the  carriage  of  the  Commission, 
must  give  fourteen  days  notice  under  his  Com- 
missioners' hands,  of  the  time  and  place  where 
the  commission  will  be  executed,  and  such  notice 
must  be  given  to  all  the  Defendants,  who  join 
in  such  commission  ^ . 

If  there  be  any  irregularity  in  the  execution 
^f  the  commission,  the  depositions  will  be  sup- 
pressed. 

A  Plaintiff  may  serve  ani/  iwo  of  the  Defen- 
dant's commissioners,  with  the  notice  of  the  exe- 
cution of  it,  and  not  such  two  as  the  Defendant 
chooses  ^ 

If  a  Witness  who  has  been  served  with  a  Sub- 
pccna  ad  testificandum^  refuses  to  attend,  he  will 
be  ordered  to  do  so,   and  be  sworn  in  four  Days 


"  See   Harrison's  Ch.  Pract.         '  lb.  246. 
Ne«l.  Edit.  p.  215,  (j.  I  Anon.  3  Atk.  033. 
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and  be  oxamiiicd,  or  stand  committed';  but  he  i? 
not  bound  to  attend  upon  a  mere  summons  of  the 
commissioners,  without  the  service  of  a  Sub' 
panel  ^. 

Ha  corporation  would  examine  any  of  their 
Members  as  Witnesses,  they  must  first  disfran- 
chise them.  The  method  of  disfranchising  is, 
bv  an  Information  in  the  nature  of  a  Quo  War' 
ranto,  against  the  IMember,  who  confesses  the  in- 
formation, on  which  the  Plaintiifobtainsjudgment 
to  disfranchise ^ 

Interrosfatories  for  the  examination  of  Witnes- 
ses  must  be  signed  by  Counsel. 

The  interrogatories  administered  to  Witnesses 
are  all  strung  together,  and  the  Party,  by  his 
Agent,  points  out  the  particular  interrogatories 
or  parts  of  interrogatories  to  which  he  wishes  the 
Witness  to  be  examined.  The  reason  why  the 
interrogatories  are  all  put  together,  is,  that  some 
Witnesses  may  be  called  to  speak  to  one  part,  some 
to  another,  and  some  may  be   examined  to  all''. 

The  commissioners,  it  seems,  have  power  to 
refuse,  what  in  their  opinion  does  not  amount  to 
legal  evidence,  and  a  Witness  cannot  demur  to  be- 
ing examined  because  the  question  is  not  peril- 
nent  to  the  Matter  in  issue*;  but  it  seems,  that  a 


»  Ohman  v.  Fltzroy,  1  Dick.     Colchester  r. ,  1   P. 

60.  and  the  other  cases  there  "Wins.  59G. 

mentioned;  Henegal  v.Evance,  ^    Whitelocke   v.  Baker,  13 

12Ves.  201.  Ves.  515. 

"  Wardle    v.  Dent,   1  Dick.  '  Ashton  v.  Ashton,  1  Vern. 

334.  1()5, 

^  Mayor   and   Aldermen  of 
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Witness  may  demur  to  his  being  examined  as  a 
Witness,  if  he  is  a  party  interested*^;  but  such  de- 
murrers are  held  to  very  strict  rules  ^.  If  the 
Demurrer  be  overruled,  the  Court  may  be  moved 
for  costs,  but  a  Siihpana  cannot  be  taken  out 
for  them, 

A  Witness  may  object  to  answering  Ques- 
tions which  have  a  direct  tendency  to  criminate 
him,  or  render  him  liable  to  disabilities  and  pe- 
cuniary penalties''. 

The  East  India  Company  in  all  shipping  agree- 
ments oblige  persons  to  covenant,  that  they  will 
discover  transactions,  though  the  Answer  may 
subject  the  parties  to  penalties  or  disabilities  ;  but 
that  applies  only  to  a  suit  by  the  East  India 
Company^  and  not  to  any  other  person '. 

Counsel^  Solicitors,  and  Attornies  are  privileged 
from  being  examined  in  respect  of  matters  which 
came  to  their  knowledge  after  they  icere  retained^ i 
but  a  Steward  or  servant  has  no  such  privilege'; 
and  an  Attorney  is  compellable  to  prove  his 
Client's  hand-writing,  if  called  upon. 

It  is  said,  that  if  a  Counsellor  or  Attorney  con' 
sent  to  be  examined,  the  Court  will  not  refuse 
the  reading  of  his  deposition  '"  ;  but  where  an 
Attorney  is  examined,  the  Court  will,  on  motion, 

^   IllUlersley    v.    Devlscher,  "  Couts  v.  Pickering,  Veiitr. 

mentioned  2  Atk.  593.  107. 

"    Vaillant    v.  Dodmead,   2  '    Vaillant  v.   Dodeuicad,  2 

Atk.  524.  Atk.  524. 

•"Faxton  v.  Douglas,  IG  Ves.  '"  Maddox  v.  IMaddox,  1  V'es. 

240.  C2.  Sed  qir.^,  lor  the    Kiile  is 

[  lb.  242.  adopted  tor   the  beuelic  of  tlio 

Client. 
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refer  it  to  the  Master  to  see  what  part  of  the 
Evidence  came  to  his  knovvled.;^e  in  confidence '. 

]f  any  stress  be  laid  on  the  handwrilntg  of 
a  Will,  it  seems,  it  cannot  be  made  use  of, 
if  only  tli'^  j>rohate  be  in  evidence"';  but  on  mo- 
tion ind  nntici%  (for  it  is  not  an  ord'^r  of  course") 
an  order  will  be  made  upon  the  Register  of  the 
Court,  where  the  will  is,  to  deliver  the  original  Will, 
for  the  puipose  of  being  produced  at  the  heariiig, 
upon  izi   ing  security". 

Lore/  IJardwicke  held,  that  where  there  is  a 
variance  between  the  oriuinal  Will  and  the  pro- 
bate, the  cause  mu>t  stmd  over,  and  the  Parties 
are  at  H'oerty  to  apply  to  the  Spiritual  Court  for 
Amendmrnt,  and  if  they  see  occasion,  to  make 
the  proper  alterations  in  the  probate  p. 

When  a  commission  is  granted  to  examine 
Witnesses  to  a  will  in  the  country,  the  Court  on 
applicatioii,  will  order  the  Prerogative  Court  to 
deliver  a   Will  to  be  proved  ''. 

And  so,  when  a  commission  is  granted  to  ex- 
amine a  witness  to  a  Will,  wko  resides  abroad^  the 
Court  will,  on  motion,  order  the  original  will  to 
be  delivered  out  by  the  proper  officer  of  the  Pre- 
rogative Courts  upon   security  being  given  to  re- 

'  Sandford  v.   Remington,  2  and  a  case  of  the  Und,   Lake 

Ves.  .lull.  189.  V.     Caustield,     3     Bro.    26:J. 

"  Bislioiol'Cloynev.Youn^%  Morse  v.   Koacli,   '2   Str.  961. 

2  Ves.  98."  S.  C.  1  Dii  k.  (i5.  and  the  case 

"Wells  and  Corbyn,  3  Aiistr.  of  the  same  khid  there  noticed. 
648.  P    ^]ar^h  v.    Howe,  2  Atk. 

«  Foi  d  V. C  Ves.  802.  50. 

Hodson   V.    Ih.    p.    1^5.    For-         "^    Morse    v.    Roach,   2   Str. 

dc'-  against  Wade,  4  Bro.  476.  9(1.  S.  C.  mentioned,  1  Atk. 

Williams  v.  Floyer,  A  mbl.  Jj43,  028, 
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t^irn  the  same,  in  order  to  he  carried  out  of  the 
Kingdom.  But  this  cannot  be  done,  if  there  be 
any  other  person  hesidf^s  the  Person  applying,  in- 
terested under  the  Will,  unless  he  consents'. 

Depositions  were  before  Publication  suppress- 
ed for  having  been  taken  by  tlie  commissioners 
ready  prepared,  and  the  commissioners  were  di- 
rected to  re-examine  that  Witness;  hut  this  order 
does  not,  in  cases  of  necessity,  prevent  the  Court 
having  recourse  to  the  depositions  ;  as  if,  for  in- 
stance, the  Witness  could  not  be  again  examined. 

If  the  interrogatories  are  leadings  the  deposi- 
tions, on  a  reference  to  the  Master,  and  his  Re- 
port thatthey  areso,will,on  motion,  be  suppressed: 
If  one  interrogatory  be  reported  leading,  the  De- 
position only  to  that  interrogatory,  is  suppressed; 
so  if  part  of  an  interrogatory  be  reported  leading,  so 
much  of  the  Deposition  as  relates  to  and  answers 
the  leading  part  will  be  suppressed  %  Deposi- 
tions will  also,  on  motion,  be  suppressed,  for  im- 
pertinence, and  scurrility  ^ 

Where,  however,  Depositions  are  suppressed, 
the  Court  will,  under  circumstances,  allow  an 
application  for  leave  to  exhibit  new  interrogato- 
ries for  the  examination  of  the  same  Witnesses", 
to  be  settled  by  the  Master  %  as  where  the  title 
of  the  cause  was  mistaken  in  the  commission", 


'    See    Fredericli   v.  Ayns-  "  Mentil  v.  Payne,  3  Anstr. 

oombe,      raentioued,      Ainbl.  92.3. 

343.  M.onl  Aruadelugains^tPitt, 

'  Newl.  Har.  297,8.  Ambl.  585. 

»  Sandford  v.  Remington,  2  "  Robert  v.  Milkchamp,  I 

Yea.  jiiu.   189,  Dick.  2-2. 
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and  where  the  interrogatories  were  leading,  and  the 
leading  seemed  to  be  by  inadvertency  \ 

It'the  Solicitor  acts  as  a  commissioner,  the  De- 
positions will  be  suppressed^'. 

The  Depositions  must  be  signed  by  the  Wit- 
ness ;  and  where  a  Witness  dies  after  examina- 
tion, but  before  such  examination  is  signed  by 
him,  the  Depositions  cannot  be  made  use  of;  but 
where  the  Defendant  after  publication,  examined 
a  Witness,  and  on  the  usual  affidavit,  obtained  an 
order  to  re-examine  this  Witness,  but  the  Witness 
died  before  a  re-examination,  the  Court  permitted 
the  Defendant  to  make  use  of  the  former  Deposi- 
tions of  the  same  Witness^ 

Depositions  will  beallowcd  to  be  read,  though 
taken  during  an  abatement  of  the  Suit\ 

The  Clerks  in  Court  copy  the  Depositions 
taken  on  Commission,  and  the  Examiners  copy 
Depositions  taken  by  them  ^  but  no  copy  is  de- 
livered out,  until  Publication  passes  by  order  of 
the  Court. 

It  has  been  doubted,  whether  Depositions  can 
be  referred  for  Impertinence  \  For  Scandal,  they 
certainly  may  *'. 

The  Deposition  of  a  Witness  may  be  amended 


^  Spencev.  Allen,  Glib,  150.  115,  Peters   v.   Rohineoii,  ib. 

Pfp.  C'li.  40:}.  jind  see  Sanrord  1  Hi,  and  see    Drew  v.    Venion, 

and  Paul,    2    Dick.    7.'>0.  and  Cm.  Car.  p.  07. 

cases  tneiitioned,  ib.  754.  *  Franklaud    v.    Frankland, 

y  tselwyii  V. ,  2  Dick.  1  Dick.  'i-il. 

5fi.3.  "    Pvncent     v.    Pyiuent,    3 

'  Cope^.aud  V.  Stanton,  1  P.  Atk.  550.  butbce  Ncwl.  llarr, 

AVins.  414.  295. 

•  Tluunbon  V.  Tooke,  1  Dick.  \  12  Vcs.  201. 
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before  ^,  or  o/Ver  Publication,  where  a  mistake  has 
been  made  by  the  Witness,  or  the  Examiner'';  and 
even  after  a  Decree,  a  re-examination  by  the 
Master  has  been  ordered  in  a  case  of  mistake  ^ 

Lord  King  observed,  "  it  would  be  hard 
and  unjust  to  pin  a  witness  down  to  what  is  a 
mistake  by  denying  to  rectify  it*^. ''  In  the  case  of 
Judge  Fox  in  the  House  of  Lords'",  a  Witness  the 
day  after  he  had  given  his  Evidence,  was  allowed 
to  correct  the  statement  he  had  made ;  but  the 
Chancellor,  Lord £/fl^o« observed,  "such  re-state- 
ment would  be  open  to  observatiouo" 

If  a  Commission  is  necessary  for  the  examina- 
tion of  Witnesses  who  live  abroad^  a  Motion  on 
notice  may  be  made  for  that  purpose,  if  accom- 
panied with  an  Affidavit  as  to  the  materiality  of 
the  Witness  '.  The  return  day  of  the  Commission 
will  depend  on  where  the  Witness  lives. 

The  Examination  of  Witnesses  de  bene  esse  has 
already  been  considered''. 

11.  Motion  for  Examination  of  Defendant  or 
Plaintijf  as  a  Witness. 

Unlike  the  Practice  of  Courts  of  Law,  a  De- 
fendant may  in  Equity,  previous  to  a  ]')ecree, 
move  as  of  course,  to  examine   a  Co-Defendant^ 


^  Kirk  V.  Kirk,  13  Ves.  280.  C.  C.  370.  S.  C.   more   r.iU, 

Rowley    v.    Ridley,  2   Dick.  1  Ves. jun.o98. 

(j77.  e  GrifUs  V.  Gausell,    2    W 

"    Griells   V.   Gansell,    2  P.  "Wins.  p.  (Uf). 

Wins.  (i4G.InQ;ram  V.  iMitcliell,  "    Doiu.     Troc.    22(J     June 

.Wes.  20y.  Darlini;  v.  Stanilbrd,  1805,  IM.S. 

1  Dick.  358.  *  1  Bro.  C.  C.  448. 

'  Saiidford   V.  Paul,   3  Bro.  \  Ante,  p.  2t)2.  etc. 
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saving  just  exceptions,  where  heissuch,  for/orm 
sake  \  and  not  concerned  in  interest"";  for  other- 
wise a  Witness  would  ])robably  be  made  a  De- 
'  fcndant,mex&\y  to  deprive  another  Party  of  his 
Testimony".  If  the  Answer  of  a  Defendant  is 
replied  to,  he  is  considered  as  interested,  and  can- 
not be  examined. 

So,  if  a  Defendant  examines  \Yitnesses,  it  will 
be  considered  that  he  is  concerned  in  interest, 
unless  it  be  coUusively  done". 

If  a  Defendant  is  examined  to  matters  wherein 
he  is  interested,  he  may  demur  p. 

A  Defendant  having  been  examined  under  the 
usual  order  as  a  Witness,  may  have  a  decree  against 
him  upon  other  matters  to  which  he  was  not  exa- 
mined 1. 

The  Depositions  of  a  Defendant  examined 
without  service  of  the  order  for  Liberty  so  to  do, 
cannot  be  read,  it  being  a  surprise  on  the  other 
Party';  but,  it  seems,  it  is  a  motion  of  course  to 
examine  a  Defendant  who  is  only  a  Guardian  ad 
litem,  without  an  order  for  that  purpose'. 

A  Defendant  may  move  to  examine  the  Plain- 
tiff as  a  Witness,  saving  all  just  exceptions,  if  the 


'  Lonrr   V.    Burton,    2  Atk.  "   Dixon  v.  Parker,   2  Ves. 

218.  221. 

"'   Dixon  V.  Parker,    2  Ves.  i'  Nlj^htingale  against  Dodd, 

2-22.  Ambl.  583. 

"  Be11(.nv   V.   RusH-U,   1  r,:i!l  ''  Aml)l.  .583. 

anfl    Bwittv,    09.     IVanlyn    v.  '  IMnlvanv  v.  Dillon,    2  Ball 

Col(|iihoiin,   1»)  Ves.  219.  virl.  and  IVatty,  413. 

Mayor  and  Alderaien   of  Col-  '  Walker  v.  Tiionias,  2  Dick, 

Chester  v.  ,   1  P.  Wins.  781. 

:m\.  Pidflock  V.  Browne,   3  P. 
Wins.  2t:8, 
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Plaintiff  himself  consents  to  be  examined  *;  and 
2L  Plahitijf  m^y,  without  the  consent  of  the  De- 
fendant move  to  strike  out  of  the  Bill  any  of 
the  C O'F la{ntiff''s  n^mes^  whom  he  wishes  to  exa- 
mine, on  giving  security  for  costs  "". 

So,  if  the  Evidence  of  a  Co-Plaintiff  be  neces- 
sary, and  the  Defendant  will  not  consent  to  his 
Examination,  the  Bill  on  Motion  may  be  amended, 
and  such  Co-Plaintiff  made  a  Defendant,  and  the 
Replication  withdrawn,  on  the  terms  of  amending 
the  Defendant's  copy,  and  requiring  no  further 
answer". 

A  Co-Plaintiff  has  been  allowed,  by  consent,  to 
be  examined  to  prove  a  deed  to  which  he  was  the 
only  surviving  Witness  ". 

10.  Motion  to  enlarge  Publication. 

Publication  in  a  cause,  is  the  disclosing  of  the 
Depositions  and  giving  out  copies  of  them,  and 
this  is  done  by  the  Examiners  or  Clerks  in  Court, 
in  pursuance  of  Rules,  or  an  order  of  Court,  or 
by  consent  of  Parties.  A  Rule  is  first  given  to 
produce  Witnesses,  which  expires  in  eight  days  in- 
clusive, and  then  a  Rule  iopass  Publicuiiofi,  which 

*  Walker  v.    Wlngfield,    15  Ves.  493.  Lloyd   v.    Makeain 

Ves.  178.  and  see  Armiter  and  6  Ves.  145,  aud  see  Tappeii  r. 

Swanton,  Ambl.  393.  Hough-  Norman,  1 1  Ves.  563.  sed  vid. 

ton  V.  Gehey,  1  P.  Wms.  500.  Wotteux  v.  Mackveth,    1   Ves. 

in    note  S.   t'.    1  Dick.    3S2.  jun.  142.  and  S.    C.   2   Dick. 

Major   and  Aldermen  of  Col-  735. 

Chester  v. .,    1  P.  Vv'ms.  *   Motteux  v.   Mackreth,    1 

50(3.  and  Hewson   andTooky,  Ves.  jun.  142. 

2  Dick.  799.  Motteux  v.  Mack-  ""  \V  hately  v.  Smith,  2  Dick. 

reth,  2  Dick.  735.  C50. 

'  Witts    V.     Campbell,    12 
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also  expires  in  eight  days  inclusive.  The  eight 
days  in  each  of  these  Rules,  must  be  days  in  Term  ; 
and  neither  of  them  can  be  given  unless  entered 
in  eight  days  before  the  expiration  of  the  Term. 
These  Rules  may  be  entered  by  the  Defendant,  if 
the  Plaintifi' neglects  to  give  them,  for  one  Term  y. 

If,  however,  previously  to  Publication,  it  ap- 
pears that  there  may  be  occasion  for  farther  tes- 
timony, and  it  cannot  be  had  without  danger  of 
injustice  to  other  Parties,  the  course  is  to  allow 
the  Publication  to  be  enlarged  upon  Affidavit'; 
but  the  Court  will  not  enlarge  Publication  with- 
out a  special  case  made  ^. 

The  Party's  want  of  knowledge  of  the  Rules  of 
Proceeding,  or  want  of  attention  in  his  solicitor, 
are  not  sufficient.  In  all  cases  the  Affidavit 
must  be  express,  that  the  Party,  his  Clerk  in 
Court  and  Solicitor  have  not  seen,  or  been  in- 
formed of,  and  that  they  will  not  see,  and  be  in- 
formed of,  the  contents  of  the  Depositions,  until 
the  enlarQ-ed  time  of  Publication  ''. 

In  these  cases  the  other  Party  may  not  only 
cross-examine,  but  examine  at  larger 

It  has  been  said,  that  there  is  not  in  Equity 
any  power  of  cross-examination  '^;  but  that  is  not 
quite  correct ;  a  cross-examination  is  allowed  on 
the  examination  of  the  Witness  ;  or  if  across-exa- 


Jl  Turn.  andVon.  91.  "lb. 

MVI.itclorke  V.    K;ik.T,  13  ^  2  Vein.  253. 

V«».  512.    and   see    Anuu.    1  **    Vid.    Pickcrln;^    v.    Lorti 

Ve.ii.  2r>3.  Stamford,  2  Vcs.  jun.  584. 

'  13  Vcs.  512. 
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Kiination  is  afterwards  found  necessary,  a  motion 
for  that  purpose,  to  enlarge  l^ublication  may  be 
made,  and  the  Witness  cross-examined. 

If  a  Cross-exam.ination  as  to  the  execution  of 
Deeds  be  necessary,  the  Court  will  on  motion 
make  an  order  in  the  alternative,  that  cither  the 
examiner  in  whose  hands  the  Deeds  are,  should 
cross-examine,  or  that  they  should  be  delivered 
over  to  the  Defendant's  Examiner  for  that  pur- 
posed 

If  a  Cross  Bill  is  filed  after  an  answer  has  been 
put  in  to  an  original  Bill,  a  motion  may  be  made 
to  stay  publication,  until  an  answer  is  put  in  to 
the  Cross  Bill^;  but  it  is  not  a  motion  of  course^. 

And  where  a  motion  was  made  after  Rules  for 
passing  publication  had  issued,  that  the  Publi- 
cation in  the  original  cause  might  be  enlarged 
until  a  fortnight  after  an  answer  to  the  Cross  Bill, 
the  motion  was  refused  with  Costs,  no  special 
case  being  made  by  Affidavit  ^ 

Where  either  material  conversa);ion  or  an  admis- 
sion of  the  Defendant  occurs  after  answer,  or  Re- 
plication or  examination  of  Witnesses,  or  if  a  new 
fact  happens  after  Publication,  which  it  is  material 
to  have  before  the  Court  in  Evidence,  when  the 
original  cause  ishe^^rd,  b.  special  app Heat? oji  should 
be  made  for   the  opportunity  of  examining,  and 


^  Turner  v.  Burleigh,  17  *  Dalton  v.  Carr,  IG  Ves. 
Ves.  554.  93. 

^  Ramskissenent  v.  Darker,  ^  Cook  v.  Broomhead,  10 
lAtk.  20.  Ves.    133.    and  see    Aylet   v. 

Easy,  2  Ves,  33Q, 
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tluit  the  Depositions  may  be  read  at  the  hearing  ; 
it'ii  discovery  is  required,  the  Party  should  file 
a  I3ill  tor  that  purpose  merely  ;  and  if  relief  is  re- 
quired, that  the  Answer  comprehending  the  dis- 
covery should  be  read  at  the  hearing  of  the  ori- 
ginal cause  ^\  A  Supplemental  Bill  in  such  cases 
is  improper,  and  would  be  liable  to  demurrer. 

12.  Motion  for  Examination  of  Witnesses  after 
Puhlicatio7i. 

If  a  Witness  is  interested^  and  that  fact  is  known 
previous  to  the  examination,  a  general  Interroga- 
tory should  be  framed,  requiring  him  on  his  cross 
examination  to  answer,  whether  or  no  he  is  in- 
terested''; and  if  he  untruly  denies  that  he  is 
interested,  the  party  affected  by  his  Evidence, 
may  discredit  the  AVitness,  by  examining  other 
Witnesses  as  to  the  truth  of  the  proposition  he 
has  sworn. 

If  Evidence  as  to  credit  be  taken  in  the  exa- 
mination in  chief  a  motion  may  be  made  to  refer 
the  Intcrrogatoiies  to  the  master  on  the  ground 
of  Impertinence';  but  after  Publication  has 
passed,  the  Court  will  upon  articles  left  with  the 
Examiner,  or  in  the  Six  Clerks  Office  when  the 
Deposition  is  taken  by  commissioners'',  on  a 
Special  Motion  ',  give  the  Party  liberty'  to  examine 


«  Milner  v.  Lord  Ilsuewood,  '*  Newl.  Ilarr.  283. 

17Vt's.  14S.  'Ill   Wood   and    Humerton, 

■*  I'lufcll  V.    IVIacjiarnara,    S  0   Vis.   145.    the   motion   wiis 

'\'<«.  ;]2').  sui>|)orted    by    affidavits;    but 

*  -Mill  V.  Mill.  12  Ve.-.  400.  this  seeuu  not  to  Ijavc  been  the 
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Witnesses  by  general  Interrogatories,  as  to  the 
cref/iVof  the  Witness,  and  in  contradiction  of  such 
facts  sworn  to  by  the  Witness,  as  are  not  material 
to  what  is  in  Issue  in  the  Cajise  ;  for  Witnesses  in 
that  stage  of  the  suit  are  not  permitted  to  be 
brought  to  vary  the  case  in  Evidence,  by  Testi- 
mony that  relates  to  the  matter  in  Issue,  under  the 
pretence  of  examining  to  credit  only  "".  Indeed, 
if  such  Evidence  were  allowed,  there  might  be  no 
end  of  Suits.  Additional  Interrogatories  to  the 
credit  or  competency  of  a  Witness,  or  to  prove 
exhibits,orto  cross-examine  Witnesses,  are  allow- 
able; but  not  to  examine  any  new  Witness".  A 
Person,  however,  is  not  allowed  to  discredit  his 
own  Witness  °. 

Though  at  Law  you  can  examine  only  to  the 
general  credit  of  a  Witness,  it  appears  to  be  other^ 
•wise  in  Equity,  for  there,  particular  charges  must 
be  stated  p. 


case  In  Purcel  and  Macnamara,  and  such  seems  now  the  prac- 

8  Ves.   324.  In    Russell     and  tice;  see  Mill  v.  Mill,   12  Ves. 

Atkinson,    2  Dick.  Rep.  532.  40G. 

it  is  considered  as  a  motion  of         "  See   Calla<>han  v.    Roch- 

course,  and  that  it  need  not  be  fort,  3  Atk.  043.    Barnsley  v. 

specially     moved  for   on    affi-  Powell,    3  Atk.    594.    S'ant'ord 

davit ;  but  that   if    the    party     v.   ,    1    Ves.   jun.   399. 

staid  a  considerable  time  after  Wood   and    Hamertou,  9  Ves. 

publication,  and  did  it  merely  145.     Purcell  v.     Macnamara, 

fordelay,it  might  be  a  ground  8    Ves.   320.   and    Calos    and 

to  discharge  the   order.     Ac-  Brooke,   10  Ves.    49.  White  v, 

cording  to  the  72dOrder  of  Lord  Tussell,  18  Ves.  153. 

Chancellor  Bacan,     "  No  exa-  "  Barnsley  v.  Powell,  3  Atk. 

mination  is  to  be   had  of  the  594. 

credit  ol'  any  witness  but  by  °    Purcell    v.     Macnamara, 

special  order,  which  is  sparingly  8  Ves.  327. 

to  be  granted."  4  vol.   Bacon'"s  p   Gill     v.    Watson,  3  Atk, 

works,  folio  Edition,   p.    153.  522. 

VOL.  II.  Y 
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After  Publication  and  a  cause  is  set  down^  it  is 
too  late  to  examine  to  credit  t. 

Lord  Jlurdwic/ce  has  observed,  that  no  Com- 
mission was  ever  granted  into  Foreign  Parts,  to 
examine  as  to  the  Credit  of  a  \yitness,  (and  Ireland, 
he  said,  though  belonging  to  the  Dominions  of 
the  Crown  of  Great  Britain,  with  respect  to  the 
Jurisdiction  of  the  Court  is  considered  as  aforeiga 
part,)  because  this  would  introduce  a  certain 
method  of  delay  ;  and  if  it  was  ever  to  be  granted 
upon  great  necessity,  and  in  a  case  of  consequence, 
the  only  ground  of  it  must  be,  that  no  Person  in 
England  could  swear  any  thing  as  to  the  Witness's 
Credit'.  In  general,  says  Zor^  Hardwicke,  it  is 
not  allowable  to  examine  to  the  competencij  of  a 
Witn^'ss,  after  Publication  ;  because  this  might 
have  been  objected  to,  and  enquired  into  upon  the 
Examination  '.  And  Lord Eldon,  in  such  a  case, 
thought  it  was  the  fault  of  the  Party  complain- 
ing, for  there  may  be  a  general  Interrogatory  to 
every  Witness,  whether  he  has  any  Interest';  but 
Lord  Ilardwicke  was  of  opinion  it  might  be  rea- 
sonable to  allow  an  examination  to  competency 
even  after  publication,  where  the  objection  to  the 
competency  arose  from  a  matter,  that  came  to  the 
knowledge  of  the  Vaviy,  after  the  Examination ; 
and  that  the  proper  way  of  proceeding  in  such  case 
would  be,  by  a  motion  for  leave  to  examine  to 
this  matter  upon  a  foundation  of  ignorance  at  the 

''  lb.  52'2.  '  Purcell    and     Macnamara, 

'  ("ullaj^han  and   Rocliefort,     S  Ves.  *32().  See  also  what   is 

3  Atk.  ()4-3.  baifl  in  Saiirlford  v.  ,    I 

»  lUd.  Ves.jun.  399. 
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time  of  the  examination".  Mr.  Justice  Powell 
observed,  as  to  the  objection  that  after  publication 
you  may  examine  as  to  the  credibility,  but  not  as 
to  the  competency  of  a  Witness,  it  was  a  difference 
without,  color  of  reason;  for,  says  he,  if  you  may 
examine  to  the  credibility  which  goes  to  part,  you 
may  certainly  examine  to  the  competency  which 
goes  to  the  whole,  and  totally  destroys  his  Evi- 
dence ''. 

In  a  more  modern  case'',  a  Witness  had  been 
examined,  and  afterwards  there  were  suspicions 
that  he  was  interested,  either  personally,  or  as  a 
Trustee;  and  upon  this,  His  Honor  directed  an 
Issue,  in  order  that,  upon  his  examination  in  the 
Court  of  Law,  questions  might  be  put  to  him, 
to  discover  his  Interest ;  though  he  said  he  thought 
the  Court  misfht  order  an  Interrosratorv  to  be 
exhibited  to  him,  in  the  nature  of  a  voir  dire. 

If  a  Person  interested  in  a  Suit  is  examined,  and 
is  not  objected  to  at  the  time  of  his  examination, 
yet,  if  on  reading  his  Deposition,  at  the  hearing 
of  the  cause,  it  appears  on  the  face  of  such  Deposi- 
tion., that  he  is  an  interested  witness,  the  Court 
will  suppress  the  Deposition.  This  is  frequently 
the  case  in  Tithe  causes,  where  it  often  happens 
that  the  Witness,  on  the  face  of  his  deposition 
appears  to  be  an  owner  of  Lands  subject  to  the 
Tithes,  respecting  which  question  is  made,  and  in 
such  case,  though  the  Evidence  was  not  objected 

'  See  CallagTian  and  Roch-         "    Stokes  v.    M'Kerrall,    3 
fort,  3Atk.  043.  Bro.  C.  C.  2-28. 

"  See  Neeclhara  and  Smith, 
2  Vera.  403. 

Y2 
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to  at  the  timo  when  it  was  taken,  yet  the  Deposi- 
tion is  uniformly  suppressed  y. 

Where,  however,  a  Witness  was  examined 
before  the  Decree,  and  had  given  Evidence  in 
consequence  of  a  Release,  which  by  rticre  accident 
did  not  cover  a  very  small  debt  due  to  him,  in 
respect  of  which  he  was  interested  at  the  hearing, 
and  therefore  incompetent,  a  motion  was  allowed, 
after  the  decree  to  re-examine  him  by  Interroga- 
tories, as  a  Witness  in  the  cause.  It  was  con- 
tended the  Interrogatories  should  be  settled  by  the 
Master;  but  this  was  thought  not  to  be  consonant 
with  the  practice,  and  was  not  ordered.  Lord 
Thurlow  said  in  his  determination  of  this  case  that 
if  he  had  any  reason  to  suspect  that  by  any  other 
thing  than  a  slip  they  had  so  examined  him,  he 
would  not  allow  another  examination  ;  for  if  they 
had  managed  it  in  that  way,  the  least  they  ought 
to  lose,  would  be  the  benefit  of  that  examination*. 

If  a  Man  is  examined  as  a  Witness,  and  is  at 
his  examination  disinterested,  but  afterwards  be- 
comes interested,  and  Plaintiff  in  the  cause,  his 
depositions  may  be  read*. 

It  has  been  held  that  if  an  interested  Witness  is 
cross-examined,  this  makes  him  a  good  Witness, 
though  othervNise,  he  would  not ''. 

The  Court  has  allowed    the    Defendant  after 


y  Vicl  Gwillim's  Tithe  Cases  288.  S.  C.  2  Vem.  609  ;  and 

p.    1255;  and    ste    Eq.    Cas.  see  Glynn  v.  Bank  of  England, 

abridged.  2   Ves.    42.    Haws    v.    Hand, 

'  SaiKlford  v. ,  1  Vei.  2  Atk.  615. 

jun.  398.  *  Corporation  of  Sutton  Cole- 

*  Gobs  v.  Tiacey,  1  P.  Wms.  field  v,  Wilson,  I  Vem.  251. 


r  CHANCERY    PUACTICE.  3^5 

publication  to  prove  an   old   paper  found  in   a 
parish  Registry  *". 


11.  Motion   to  prove   Exhibits  viva  voce  at    the 
Hearing, 

The  Execution  of  Deeds^  and  the  hand-writing 
of  Letters,  or  signature  thereto,  as  to  accounts, 
&c,  &c.  may  be  proved  viva  voce  at  the  hearing 
of  the  cause,  an  order,  on  motion  or  Petition, 
being  first  obtained  for  that  purpose.  The  order 
must  describe  the  Deedsby  their  dates, and  Parties* 
names  ;  and  letters  by  their  dates,  and  from  or 
to  whom  ;  and  other  matters  intended  to  be 
proved,  must  have  a  proper  description.  Office 
copies  of  Judgments,  Inrolment  of  Deeds  and 
various  other  Instruments,  may  be  thus  proved, 
and  read  at  the  hearing;  but  a  Will  cannot^j  the 
Witnesses  to  which,  must  be  examined  on  Inter- 
rogatories, the  adverse  Party  having  a  right  to 
cross-examine  the  Witnesses  as  to  the  sanity  of 
the  Testator,  the  manner  of  execution  of  the  Willj 
&c.  &c.'= 

A  SubpcEna  may  be  obtained  to  enforce  th^ 
attendance  of  Witness  to  prove  a  Deed,  &c.  viva 
voce,  at  the  hearing  of  a  cause  ^ 

Exhibits  proved  viva  voce  at  the   hearing,  are 


"=  Clarke  V.  Jennings,  1  Anstr.        *  1  Turn,  and  Ven.  91, 2* 
173,  ^^  Newl.  Harr.  282j 

^  Harris    v.  Ingledew,  3  I*. 
Wm?,  93  i  ajid  see  1  Atk,  203, 
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allowed  only  where  the  application  is  by  the 
Party,  who  is  to  make  use  of  the  Exhibits,  but  is 
never  allowed  on  the  application  of  the  contrary 
Tarty  ^ 

It  is  a  rule  in  regard  to  Exhibits,  that  you  can 
only  prove  the  hand-writing  of  the  Person  to  that 
Exhibitj  or  the  hand-writing  of  the  Witness; 
but  cannot  enter  into  any  examination  whatever, 
that  will  admit  of  a  cross-examination'';  but  the 
Court  will  examine  viva  voce  upon  the  sugges- 
tion of  any  question  as  to  iiuE.vJnbit\ 

If  a  cause  be  adjourned,  liberty  will  on  motion, 
be  granted  to  examine,  to  prove  a  Witness  to  a 
Deed  material  in  the  cause,  being  in  Scotland, 
in  order  to  prove  the  hand-writing  of  the  Witness''. 

In  the  Exchequer,  where  an  Infant  is  a  Party, 
and  his  Interest  is  concerned,  the  Court  does  not 
allow  of  an  order  to  examine  a  Witness  viva  voce 
to  prove  a  deed  or  exhibit;  but  the  Witness  must 
be  examined  in  the  office,  upon  Interrogatories'. 

Cross  Bill. 

A  cross  Bill  may  be  filed  before,  or  after  an  an- 
swer has  been  put  in  to  tlic  original  Bill,  or  before 
a  Decree ^  but  the  original  Bill  must  be  an- 
swered, before  an  answer  can  be  insisted  on  to  the 

«  Graves  v.Budgell,  1  Atk.  355;   and   see    Bank    agakist 

445.  Farqnts,  Ainbl.  145. 

^  Fail   of  romtVpt   V.  Lord  '"   Amhl.  145. 

Vvlndsor,  2  Ves.  47(),&0  ;  and  '    Carlelon    v.     Bilghlwelly 

see  Graves  v.  Budgell,  1    Atk.  2  P.  Wms.4(i'3. 

445.  '  -2  Fq.  Abr.  177. 

[  Turner  v.  Biuleigh,  17  Ves. 
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cross  Bill.  If,  however,  the  Plaintiff,  after  the  cross 
.  Bill  filed,  amends  his  Bill,  he  loses  his  priority''. 

What  is  termed  a  cross  Bill,  is  a  Bill  brought 
by  a  Defendant  to  a  former  Bill  which  is  depend- 
ing against  the  Plaintiff  in  such  Bill,  or  the 
Parties  thereto,  touching  the  matter  of  the  Bill, 
or  the  facts  set  forth  in  the  Defendant's  answer 
to  such  Bill.  It  is  generally  used  as  a  defence, 
and  for  the  discovery  of  facts,  in  the  Defendant's 
knowledge,  which  may  assist  the  Defence  in  the 
first  cause  ^;  and  publication  in  the  original  Bill 
will  be  stayed  until  after  an  answer  to  the  cross 
Bill-^. 

If  a  Bill  be  filed  for  the  specific  'performance  of 
an  Agreement,  a  cross  Bill  will  He  to  have  the 
agreement  delivered  up  or  cancelled.  If,  how- 
ever, a  person  in  possession,  files  a  Bill  for  a  con- 
veyance, and  a  cross  Bill  is  brought  to  have  the 
possession  delivered  up,  though  the  Bill  in  the 
first  cause  is  dismissed,  j^et  the  Plaintiff  in  the 
cross  cause  cannot  succeed,  his  being  a  legal  claim, 
enforceable  by  ejectment". 

If  a  Defendant  to  a  Bill  for  a  specific  perfor- 
mance proves  an  agreement  different  from  that  in- 
sisted on  by  the  Plaintiff,  he  may  have  a  decree 
upon  his    Answer,    submitting  to    perform   the 


"   Steward    v.    Rowe,    2  P.  ^  Gardiner  v.  Mason,   4  Bro. 

Wms.  435.  Long  v.  Burton,  '2  C.  C.  478.  Anderson  v.  Lewis, 

Atk.  218.    Rattray   v.  Darley,  3  Bro.  C.  C.  429.  and   see  1 

3  Atk.  724.  Atk.  21. 

^  t  Vol.  Har.  Ch.  p.  1C6.  and  I  I  Yes,  jun.  1 13, 
Mitford's  Plead,  p.  7. 
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agreement'';  tbrmcrly,  a  cross  Bill  was  necessarj*, 
but  now,  it  would  be  dismissed  as  unnecessary^ 

A  cross  Bill  may  be  filed  to  answer  the  pur- 
pose of  a  Plea  puis  darrein  continuance^  at  the 
Common  l^aw  :  as  where  after  replication  and 
issue  joined,  a  Release  has  been  obtained;  in 
sucii  case  by  a  cross  Bill,  the  Release  may  be 
put  in  Issue'. 

Bills  of  this  description  must  be  filed  before 
Publication  has  past  on  the  first  Bill,  unless  the 
Plaintiff  in  the  cross  Cause  is  content  to  go  to  a 
iicarinLi:  upon  the  depositions  already  published; 
or  the  i3ill  be  filed  by  the  direction  of  the  Court*'. 

In  a  cross  Cause,  service  of  Process  upon  the 
Clerk  in  Court  of  the  Defendant  is  good  ser- 
viced 

Evidence  in  the  cross  cause  concerning  the 
matters  in  Issue  in  the  original  cause,  is  not  al- 
lowed to  be  read  altera  Decree  in  that  cause;  but 
such  depositions  may  be  read  as  do  not  relate  to 
the  blatters  in  Issue  in  the  original  Cause"'. 

Where  neither  party  examines  Witnesses  in  the 
original  cause,  the  depositions  of  Witnesses  ex- 
amined to  tl'.e  same  matters  put  in  Issue  by  that 
cause,  may  be  read  at  the  hearing  of  the  cross 
cause". 

If  the  original  cause  is  heard  before    the  cross 


''Fife  V.     Clayton,  13  Ves.         '   Ganliiior  v.  Mason,  4  Brov 

CilG.  iuul  M-e  15  Ves.  525,  C.  C.  47S. 

'  Mitiord's  Pl(>:iH.  7(».  '"    WiHbrd    v.     Brasf-ley,    a 

""  xMitf.    Vlead.  77.-3  Atk.     Atk.  50-2.      See   Paterson    v. 

110.  SlanulUer,  A\nl)l.  2U3, 

»  3  Atk.  502, 
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cause,  the  Decree  in  the  original  cause  may 
afterwards  be  varied  by  the  Decree  in  the  cross 
cause,  provided  the  cross  Bill  was  filed  before  the 
Decree  in  the  original  Cause". 

The  Court  will  not  delay  the  original  cause 
on  account  of  the  cross  Bill,  without  something 
to  warrant  it,  so  that  the  Plaintiff  in  the  original 
often  happens  to  get  a  Decree  ;  but  the  Plaintiff 
in  the  cross  BUI,  may,  by  Caveat,  stop  the  enrol- 
ment for  forty  days,  and  then  petition  to  rehear 
and  bring  on  both  together  p. 

If  a  cross  Bill  is  filed  to  have  an  Usurious  Se- 
curity delivered  up,  without  offering  to  pay  the 
Sum  really  due,  a  Demurrer  will  lie  "i. 

If  an  agreement  is  sought  to  be  set  aside  as  un- 
conscionable, and  w  ithout  proper  consideration,  a 
cross  Bill  is  usually  filed  to  establish  the  agree- 
ment, and  for  a  specific  performance  ^ 

A  party  cannot  by  a  cross  Bill  question  what 
is  admitted  by  the  Answer  to  the  original  Bill*. 

If  a  Bill  be  filed  by  Impropriators  for  the 
recovery  of  Tithe,  and  the  answer  denies  the  Title 
as  Impropriator,  a  cross  Bill  may  be  filed  to  ob- 
tain a  Discovery  of  the  Title  of  the  Plaintiffs  in 
the  original  Bill,  and  a  production  of  Title  Deeds, 
&c.  and  a  discovery  of  the  Title  to  the  particular 


°   Hicks    and  Conyers,  Vln.  '   See  Barnardiston  v.  Lia- 

Abr.  Title  Decree  (U)  Ca.  16.  gord,  2  Atk.  133. 

p  Kiusey  V.  Kinsey,  2  Ves.  '  Berkely  v.   Ryder,  2  Ves. 

^77.  537, 

•I  Mason  r,  Gardiner,  4  Bro, 
C.  C.  436. 
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Tithe  claimed,  and  whether  the  former  occupiers 
of  the  Land  had  ever  paid  that  species  ofTithe^ 

AVhere  a  Plaintiff  brings  liis  Bill  prayiiig  an 
account  a<jjainst  a  Person,  and  allowances  in 
that  account,  the  Defendant  is  as  proper  to 
make  objections,  as  if  a  cross  Bill  had  beeri 
brought". 

If,  upon  the  hearing  of  a  cause,  a  cross  Bil? 
appears  necessary,  to  acompleat  determination  of 
the  Suit,  the  Court  will  direct  it''. 

Evidence. 

We  shall  now  make  some  general  observations 
on  Evidence. 

The  examination  of  Witnesses  is  not  viva  voce, 
as  at  Law,  but  proceeds  by  depositions  in  writing, 
and  bears  in  this  respect  a  resemblance  to  the 
course  of  the  Civil  and  (Janon  Law  ^.  This  mode 
of  investigating  truth  has  not  the  advantages 
derivable  from  a  viud  voce  examination''.  If, 
however,  in  this  manner  the  truth  is  not  so  likely 
to  be  elicited  from  an  unwilling  witness,  yet  on 
the  other  hand,  a  vntness  is  not  liable  to  be 
goaded  or  cajoled  into  a  perversion  of  the  truth 
by  a  dexterous  Advocate.  For  a  Rogue,  a  viva 
voce  examination  is  the  best;  but  for  an  honest 
man,  Depositions  coolly    and   deliberately  made, 

*    Eo'.vman    v.     Lygon,     1  '^'  Graves  v.  Budgell,  1  Atk. 

Anstr.  1 .  445. 

"  AylilYev.  Murray,  2  Atk.  "   See   wliat  is   said  in  Bin- 

59.  ford  V,  Dommett,  4  Ves,  7G2. 

^  See  oil  this  Subject,  Mitf. 
Fledd.77. 
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seem  preferable.  Courts  of  Equity  have  Juris- 
diction only  in  matters  relating  to /?ro/)er/j/ ;  the 
Life,  the  Liberty,  and  the  Reputation  of  Indivi- 
duals can  only  come  in  question  in  Courts  of 
Law;  and  as  to  these,  the  Constitution  has  wisely 
provided,  that  persons  shall  have  the  benefit  of  a 
public  oral  examination  of  Witnesses,  and  the  in- 
estimable advantage  of  a  Trial  by  Jury. 

The  Chancellor,  indeed,  has  a  right  to  examine 
Witnesses,  vivcl  voce^\  and  it  has  been  often  done 
after  ptiblication,  where  doubts  have  appeared  in 
their  depositions,  and  the  examination  has  been  to 
clear  such  doubts,  and  inform  the  conscience  of 
the  Court  ^  ;  but  this  is  allowed  sparingly  '',  and 
there  never  was  a  case  where  Witnesses  have  been 
examined  at  large  at  the  hearing,  though  the 
Court  will  examine  viva  voce  upon  the  suggestion 
of  any  question  as  to  an  exhibit  ^. 

The  competency  of  the  Court  to  administer 
an  oath  viva  voce^  is  illustrated  in  the  case  of 
Ay  let,  who,  having  perjured  himself  on  a  vivcl 
voce  examination,  was  prosecuted  for,  and  found 
guilty  of  perjury ;  and  this  Case  was  carried  to 
the  House  of  Lords,  and  the  objection  that  the 
Chancellor  had  no  power  to  administer  an 
oath,  was  principally,  but  unsuccessfully,  insist- 
ed on  ^ 

It  has  been  said  that  the  Rules,  as  to  Evidence 

y  Turner     v.    Burleigh,  17         *  Graves  v.  Budgel,  1    Aik, 
Ves.  a54.  445. 

'  Bishop  V.  Church,  2  Ves.         "  17  Ves.  355. 
100.  "  See  Moore   and  i\ylet,    2 

Dick.  G41, 
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are  the  same  in  E(juity,  as  at  Law'.  It  is  so  as  td 
matters  o{  Fact^\  and  is  the  same  as  to  Witnesses, 
If,  tor  instance,  a  Witness  is  dead  who  has  at- 
tested a  Deed,  it  is  not  sufHcicnt  that  you  prove 
tlie  hand-writing,  but  you  must  likewise  shew, 
that  he  is  dead%  more  particularly  where  an  at- 
testing Witness  has  lived  abroad  **. 

But  it  is  not  exactly  true,  that  with  the  single 
exception  of  the  Rule,  that  a  Decree  cannot  be 
obtained  u[)on  the  evidence  of  one  Witness  against 
the  positive  Averment  of  the  answer,  the  Rules 
of  Evidence  in  Equity  and  at  Law  are  not  different. 

At  Law,  no  Defendant  can  be  examined  as  a 
AVitness  ;  but  in  Equity  a  person  made  a  Defen- 
dant for/orm  sake^  may  be  examined  in  a  cause, 
saving  just  exceptions".  So,  a  Trustee,  though 
merely  nominal  in  every  other  respect,  cannot  be 
examined  at  Law,  as  to  the  merits  or  intention 
of  a  Deed,  but  he  may  be  a  Witness  in  Equity  ^ 
So,  in  a  case  of  Fraud  the  Evidence  of  a  person 
who  joined  in  granting  away  her  Estate  has  been 
admitted,  though  it  invalidated  her  right  to  the 
Estate. 

The  Rules  of  Evidence,  at  Law  and  in  Equi- 
ty, Lord  Ilardwickc  observes,  do  not  differ  in 
general,  but  only  in  particular  cases,  whexe.  Fraud 


*   llanning     v.     Lechmere,  "^  Ilenley   v.  Philijis,  2  Atk. 

1  Atk.  453.  and  said  Art^"  iu  48. 
Lady  Orrnond  v.  Hutchinson,  **  lb. 

1:3  Vt's.  50.  «  Man  v.  Ward,  2  Atk.  229, 

"  Glvn.i  V.  B  mk  of  EnHland,  '  lb.  229. 

2  Ve>.  ;jb. 
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is  charged  by  a  Bill,  or  incasesofT/'Ms/5,  as  to  which 
Courts  of  Equity  do  not  confine  themselves  within 
such  strict  Rules  as  they  do  at  Law,  but,  for  the 
sake  of  Justice  and  Equity  will  enter  into  the 
merits  of  the  case  in  order  to  come  at  Fraud,  or  to 
know  the  true  and  real  Intention  of  a  Trust  or 
Use  declared  under  Deeds. 

So,  though  an  administration  is  not  taken  out, 
till  after  the  filing  of  the  Bill,  yet,  if  procured 
before  a  cause  comes  to  a  hearing,  in  Equity,  it  is 
sufficient ;  but  it  is  otherwise  at  Law,  because 
there  the  Defendant  may  crave  oyer  of  the  Letters 
of  Administration^. 

So,  an  answer  to  a  mere  Bill  of  Discovery,  can- 
not be  read  as  Evidence  in  Chancery,  though  it 
may  at  Law  ^. 

There  are  many  cases  also,  in  which  the  Court, 
giving  an  account,  directs  it  to  be  taken  with  the 
admissionof  certain  documents,  or  Testimonies, 
not  having  the  character  of  legal  testimony  ^ 

Though  what  is  Evidence  in  a  Court  of 
Law  is  in  general  Evidence  in  Equity,  yet  there 
is  Evidence  used  in  a  Court  of  Equity,  which 
from  the  subject,  to  which  it  is  applied,  never 
can  be  called  for,  or  brought  forward  in  a  Court 
of  common  Law,  and  which  by  way  of  distinction 
may  be  termed,  Equity  Evidence  ;  and  in  respect  of 
which,  all  the  general  treatises   of  Evidence  are 


«  Fell  V.  Lutwidge,  2  Atk.  15  Ves.  362.  Sed  Vid.  13  Yes, 

120.  47. 
"   Butterworth     v,     Bailev,         '  Liipton  v.  White,  15  Ves. 

'  443. 
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silent.  Of  this  description  is  the  Evidence  which 
may  be  adduced  to  reform  a  Settlement,  to  shew 
a  mistake,  in  cases  of  account,  in  cases  of 
Fraud,  and  in  regard  to  the  Specific  performance 
of  Agreements,  and  Trusts. 

In  the  preceding  parts  of  this  Work  we  have 
incidentally  treated  of  this  species  of  Evidence, 
and  a  repetition  is  unnecessary.  A  collection  of 
the  Rules  laid  down  as  to  Evidence  in  Courts 
of  Law,  is  beside  the  plan  of  this  work,  so  that 
a  few  detached  remarks  on  the  subject,  is  all  that 
in  this  place,  seems  to  be  required. 

The  Evidence  must  apply  to  the  Facts  put  in 
Issue,  and  if  the  Depositions  are  as  to  a  Fact  not  in 
Issue,  they  will  not  be  permitted  to  be  read''.  On 
the  same  ground  no  notice  will  be  taken  of  Evi- 
dence, by  which  it  is  attempted  to  introduce  a 
defence  totally  different  from  that  made  by  the 
answer'. 

IJndev  general  charges  in  a  Bill,  as  that  a  Man 
is  insajie,  or  addicted  to  drinking  "',  o  r  that  a 
Woman  was  of  lewd  fame  ",  or  behaved  in  an  inde- 
cent manner",  particular  Evidence  in  support  of 
the  general  charge  may  be  given  ;  but  under  a 
ceneral  charse  that  a  Wife  had  misbehaved  her- 
self]  particular  evidence  to  prove  aduller/j,  was  not 
allowed  '\ 


"  Clarke  v.  Tiirton,  11  Ves.  "'  Clarke  v.  Periuin,  2  Alk. 

240.  Wlialey  v.  Norton,  I  V'crii.  340. 

^84.   bill  >ee  contra    llodrrson  "  \h.'V.l7.  etc. 

V.    Tlioriiloii,   l'.([.     (a.     Abr.  "    \\atkvns  v.   Watkyns;,    2 

228.  Atk.  07. 

'Smith   V.  Cbirkc,    12  \'es.  "^  Sidney  v.  Subiey,  2  Atk, 

4S0.  33fe.  S.  C.  3  r.  \A'ms  2o9» 
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In  general,  it  is  true,  that  what  the  Defendant 
believes^  the  Court  believes ;  but  a  Will  not  proved 
or  admitted  by  the  Heir  at  Law,  cannot  be  es- 
tablished, if  the  Defendant  says  only,  he  hdkves  a 
Will  was  made  *». 

If  on  a  Bill  to  establish  aAVill,  the  Heir  at  Law 
admits  the  Will,  and  dies  before  the  cause  is 
brought  to  a  hearing,  and  by  Bill  of  Revivor  an 
Infant  Heir  is  made  a  Defendant,  and  the  suit 
revived,  the  Bill  must  be  proved  per  testes^  against 
such  Infant  Heir'. 

The  Probate  of  a  Will  is  not  conclusive  Evi- 
dence as  to  the  effect  of  a  codicil,  it  being  refused 
only  in  a  very  plain  case*. 

If  a  Will  be  made  in  French^  and  the  probate  is 
in  English,  and  varies  from  the  original  ;  the 
probate  being  in  a  different  language,  is  not  con- 
clusive*. 

Where  a  Plaintiff  makes  a  claim  under  a  Will, 
and  the  Defendant  in  his  answer  admits  the  Will, 
but  refers  to  it  for  greater  certainty,  the  Will  may 
be  read  from  the  Bill,  where  nothing  turns  upon 
the  construction  of  it". 

Where  the  tinswer  to  a  Bill  for  Discovery  onlij 
is  used  as  Evidence,  the  whole  must  be  read;  and 
where  i?e/2V/' is  prayed,  and  the  answer  replied  to, 
the  Plaintiff  reading  admissions  must  proceed  to 


"  Potter  V.  Potter,    1   Ves.  '  L'Flt  v.  L'Batt,  1  P.  Wins. 

274.  Sed   Yid.  1  Ventris  3GI.  52(5. 

'Sleeman  V.  Skeman,2Dick.  "  Owen  and  Jones,  2  Anbtr, 

787.  505. 

'  SmcUiir  v.    Hone,  6  Ves, 

mi. 
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the  completion  of  the  immediate  subject  to  which 
the  Defendant  is  answering  according  to  the 
course  of  Evidence  at  Law  ;  but  this  does  not 
apply  to  distinct  matter  \ 

The  answer  of  an  Administrator  to  a  Creditor's 
Bill,  stating  that  he  believes  the  debt  is  due,  is  not, 
it  seems,  a  sufficient  foundation  for  a  Decree, 
without  further  Evidence. 

If  an  answer  be  not  replied  to,  it  is,  as  before 
observed  ',  considered  as  irue^. 

It  seems  that  if  the  answer  be  read,  and  it  is 
insisted  that  there  is  a  mistake  in  the  office  copy, 
the  original  answer  will  be  sent  for,  from  off  the 
flle^ 

Co-Defendants  may  read  any  thing  proved  on 
the  part  of  the  PlaintitT,  because  that  is  proof  exa- 
mined to  against  all  the  Defendants'^. 

The  answer  of  a  Defendant,  though  Evidence 
against  himself,  is  not  Evidence  against  another 
Defendant,  since,  in  such  case,  there  is  no  op- 
portunity for  cross-examination  ';  but  where  one 
Defendant  said  by  his  answer  that  he  was  much 
in  years,  and  could  not  remember  the  matter 
charged  in  the  Bill,  but  that  J.  S.  was  his  At- 
torney and  transacted  this  matter,  and  J.  S.  was 
made  a  Defendant,  his  answer  thus  referred  to, 
was  admitted  to  be   read  against  the  Co-Defen- 

*  Lady  Ormond  v.  llutchiii-         "*  Walker  v.  Preswick,  2  Ves. 

son,  13  Ves.  p.  47.  0'2'3. 

'  Ante.  '  Morse  and  Royal,    12  Ves. 

■^  Wri-htHj^aiust  Nutt,3Bro.  355.     Jones     v.     Tiirbervillc, 

340.  2  Ves.jiin.  IK  Askew  v.  Toul- 

"^  Counters  of  (JainsborougU  tcrera  Cuuipunv,  2  Ves.  DO. 
V.  GiHord,  2 1\  Wms,  425. 
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dant^  And  the  answer  of  a  Defendant  not 
brought  to  hear  ins:,  has  been  read  as  Evidence 
against  another  Dciendant  at  the  hearing*^. 

Where  a  Defendant  dischiims  all  right,  his 
Evidence  cannot  be  read  as  a  proof  of  a  Plaintiff's 
right,  to  the  prejudice  of  another  Defendant''. 

So,  if  a  Defendant  may  by  possibility  be  liable 
to  costs,  his  Evidence  is  not  admissible  in  favor  of 
a  Co-Defendant';  especially  if  he  is  also  a 
Trustee''. 

The  Evidence  of  Bond  Creditors  of  the  Testator 
is  not  admissible  to  obtain  a  Decree  for  payment 
of  a  Legacy,  as  they  must  be  preferred  to  Legatees '. 

The  office  copy  of  a  Bill  cannot  be  read  in 
Evidence,  if  the  original  is  not  upon  the  File, 
though  an  Officer  of  the  Court  is  ready  to  prove, 
that  the  original  cannot  be.  found  among  the 
Records . 

If  the  Defendant  refuses  to  produce  the  Office 
copy  of  the  Bill,  the  draft  o^  \\\q  Bill  cannot  be 
read,  but  the  Record  must  be  inspected'". 

A  Decree  at  Leghorn  has  been  allowed  to  be 
read  as  Evidence,  and  the  Court  will  not  overrule 
what  was  so  determined". 

An  order  to  read  in  one  cause  the  Bill,  answer, 
and  the  rest  of  the  proceedings  in  another  cause, 

^Anon.  1  P.  Wms.  300.  '  Jones  v.  Tuberville,  2  Ves. 

8  Pitt  V.  Willis,  I  Dick.  24.  jun.  11. 

^  Hill  V.  Adams,  2  Atk.  39.  "'    Hudfllestone  v.   Eriscor, 

'   Barrett   v.    Gore,  3   Atk.  11  Vts.  583. 

401.  Eade  v.  Lin^-ood,   1  Atk.  "     Barrows     v.     Tamereau, 

20-1.  bat  see  2  Bro.  C.  C.  204.  1  Dick.  45^.  S.  C  Select  Cases 

»■  Twininyj  v.  Monioe,  2  Bra.  in  Cli.  CO.  and  2  Sir.  733.  and 

C.  C.  330,  ^  I\Io3el\- 

VOL.   U.  ^ 
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is  good,  where  it  is  between  the  same  Parties;  but 
such  order  cannot  be  extended  to  a  third  person 
who  was  no  party  to  the  first". 

DeposUions  taken  in  a  former  cause  cannot  be 
read  in  another  cause  against  one  who  does 
not  claim  under  tlic  Party  against  whom  those 
Depositions  were  read.  But  if  a  Legatee  brings 
a  J^ill  against  the  Executor,  and  proves  assets, 
another  Legatee  though  no  Party  may  have  the 
benefit  of  those  Depositions  p. 

A  Demurrer  to  a  Bill  on  the  ground  that  the 
Discovery  souglit  may  criminate  the  Defendant, 
is  not  to  be  construed  as  an  admission  of  the 
allegations  in  the  Bill,  or  as  disqualifying  a  Wit- 
ness". 

Jf a  Defendant  positively,  plainly,  and  precisely, 
denies  an  assertion  in  the  Bill,  and  one  Witness 
only  proves  it  as  positively,  clearly  and  precisely, 
as  it  is  denied,  no  decree  for  relief  can  be  made'. 
]]{\t  if  there  is  one  circumstance,  attaching  more 
credit  to  the  evidence  of  the  Witness,  and  ov(^r- 
balancing  the  credit  due  to  the  denial,  as  a  posi- 
tive denial,  by  the  Defendant,  a  Court  of  Equity 
•  ill  act  upon  the  Teslimony  of  t,>ne  Witness'. 
An  1    where    the  Couii    from  circumstances   at- 

•'Eade  V.  Lln-ood,    I    Atk.  l.p  Neve,  3  Atk.  G40,  3  Atk. 

203.  '270. 

'■  Coke  V.  Fuiuituiu,  1  Vern.  *    S'ee     Wultori    v.     Ilohbs, 

<!ll:*.  2  Atk.    lONaiid  see  !Sir 'Ihos. 

''See  IJovd  and  Passinghani,  Jiinson  v.  I^ant-}',  2  Atk.  14(*. 

IH  Vrs.  ()4l  «9.  I'vans    and    iiickiiell,    C   Ves. 

^  Wakcliiiv.  Walthall.  2  Ch.  184.  and   Pi!iii|,^   v.  Armita<^e, 

(\i.    S.   Alam    V.    .lourdan,     1  12  V<;s.  80,  F'!ast   India   Coni- 

Veb.   IGl.   au(J  .s<v  l.e  Neve  v.  >jany  v.    Donald,  9    Ves.  262, 
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taclies  more  credit  to  the  testimony  of  the  Witi 
ness,  than  to  the  denial  of  the  Defendant,  the 
Court,  it  seems,  will,  if  the  Defendant  is  bold 
enough  to  require  it,  direct  an  Issue,  and  order 
that  the  Defendant  be  examined',  or  that  the 
Defendant's  answer  be  read  at  Law,  not  as  Evi- 
dence, for  that  could  not  be,  but  so  as  the  De- 
fendant might  have  the  benefit  of  his  oath  at  Law, 
if  it  would  weigh  any  thing  with  the  Jury". 

Where,  however,  the  Plaintiff  examines  only 
one  Witness  to  establish  a  Fact  denied  by  the 
answer,  the  Court  will  lay  stress  upon  the  Evi- 
dence, so  far  as  it  serves  to  explain  any  collateral 
circumstance  " . 

If  a  piece  of  Evidence  before  it  is  produced, 
must  be  stamped,  it  may  be  stampt  during  the 
hearingof  the  cause '%  or  the  cause  will  be  allowed 
to  stand  over  for  that  purpose  *. 

Qu(Bre.  If  a  stamped  original  be  lost,  a  copy  can 
be  stampt  y. 

So  a  cause  is  allowed  to  stand  over  to  procure 
an  administration^  but  not  for  the  purpose  of  en- 
rolling a  memorial  ^ 


etc.  Mortimer  v.    Orchard,   2  2  Bro.  C.  C.  32.  Coles  v.  Tre- 

Ves.  jun.  244.  cothick,  9  Ves.    252.    S.  C.  1 

•  See  East  India  Company  V.  Smith,      2^3.     Davidson      v. 
Donald,  9  Ves.  284.  Pemberv.  Foley,  3  Hro.  C.  C.  004. 
Mathers,  1  Bro.  C.  C.  52.  "     lluddleston    v.    Briscoe, 

"  Only    V.   Walker,    3    Atk.  11  Ves.  593.  595. 

408.  Glyn  V.  Bank  of  England,  ^  bee  ford  against  Compton* 

1  Ves.  42.  Ibbetson  v.  Rhodes,  2  Bro.  C.  C.  32, 

2  Vern.  554.  '  Davidson  v.  Foley,  3  Bro. 
'  Anon.  3  Atk.  270.  C.  C.  604. 

*  Ford    against    Compton, 

Z  3 
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It  is  too  Iat(^  at  the  hearing  of  the  cause  to  ob- 
ject to  depositions  taken  de  beneesse,  as  irregular; 
l>ut  in  such  case  the  Court  ought  to  have  been 
moved  to  discharge  the  order  of  publication  ''. 

Thougii  an  Attorney  or  Counsel  concerned  for 
one  of  the  Parties,  may,  if  he  pleases,  demur  to  his 
being  examined  as  a  Witness  ;  yet  if  he  consents, 
the  Court  will  not  refuse  the  reading  his  Depo- 
sitions *'. 

Dcclara lions o{  a  Party  to  a  Deed  previous  to 
the  execution  are  admissible  in  support  of  the 
j^eed  against  imputations  of  Fraud  ;  but  Decla- 
rations subsequent  to  the  Deed,  impeachiog  the 
same,  are  inadmissible''. 

If  a  Person  has  not  been  heard  of  for  ^w<:w(y- 
//(/Tc  years'^  oy  qv  en  fourteen'',  he  will  be  taken 
to  be  dead  ;  hut  Jive  ox  six  years,  it  seems,  would 
not  be  sufficient  to  raise  the  presumption  ^ 

An  annuity  not  claimed  for  a  crcat  lensfth  of 
time  will  be  presumed  to  be  satisfied^. 

A  Legacy  will  after  a  length  of  time,  forty-four'', 
or  forty  years  for  instance',  or  a  much  less  period, 
tweuly-five   years'',  be   presumed   to  have  been 


'  Dran  and  ('liH|>tPr  of  Ely  ^  13  Ves.  302. 

1r.  Warren,  "2  A (-k,  181).  ^   Siiialliiian  v.    Lord   Arch. 

"  ]\l!u](l(»x  V.  iMaddox,  1  Ves.  Hamilton,  2  Atk.  7 J. 

iVS.    I^irtliop   of  WniclitstcT  v.  ''     l-'ollitrby    v.     Hartridge, 

I'ouniier,  2  V«,s.  445.  2  Vern.  20. 

'^   (oiiolly    V.     Lord     Howt',  '.loiicsv.  Tuherville,  2  Vi;s. 

5Veh.7(>0.  jun.  11.  S.  (.  4IJro.  C.  C.115. 

**    Webster    v.     Birclimore,  "    Dixon  v.   Dixon,  4  livo, 

13Ve».  :i(i2.  C.  C.  5J0. 

•  Lee  V.  Willock,    G  Vcs. 
605. 
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paid  ;  but  all  the  casc?=,  it  is  said,  where  that  pre- 
sumption has  been  admitted,  have  contained  cir- 
cumstances from  which  the  presumption  might 
arise'. 

AVhere  a  Party  had  not  been  heard  of  for  twenty 
years,  payment  has  been  ordered,  upon  a  recog- 
nizance to  refund  in  the  event  dfaclaim'". 

In  the  case  of  Witnesses  called  to  impeach 
Wills,  they  have  attested,  Lord  Mansfield  said  he 
would  hear  those  Witnesses,  but  would  give  no 
credit  to  them,  and  Lord  Kenijon  f  llovved  him  in 
that.  Lord  Eldon  took  a  middle  course,  and 
admitted  such  Witnesses  to  be  heard,  and  their 
credit  duly  examined,  but  with  all  that  jealousy, 
attaching  to  a  ]Man,  who  upon  his  oath  asserts 
that  to  be  false,  which  he  has  by  his  solemn  act 
attested  as  true  ". 

It  is  said  that  when  a  Man  is  charged  only  by 
an  oath  or  a  Book,  the  same  Evidence  will  be 
allowed  in  his  discharge °.  It  seems,  however, 
that  the  case  of  Ifoicard  and  Brown  was  the  first 
case  where  because  a  Man  had  charged  himself  by 
answer,  his  answer  should  be  allowed  as  a  good 
discharge,  and  the  Court  said,  it  ought  to  be  the 
last^. 

Where  an  account  is  of  twenty  years  standing, 


'  Cooper  against  TliorntOD,         "    Howard    v.     Braitliwalto, 
3  Bro.  C.  C.  96.  1  Ves.  and   Beanies,  p.  208. 

■"  Bailey  v.  Hauamond,?  Ves,         "  Darstoii  and  Earl  of  Ox.'* 
590.  ford,  1  Eq.  Abr.  10, 

^  2Yeru.  104, 
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the  Defendant  may  prove  on  oaih  what  he  cannot 
prove  l)V  Books  and  cancelled  Bonds  ^.  So  an 
account  of  lourteen  years  standing  may  be  proved 
by  OcJth '. 

A  Plaintiff  will  not  be  allowed  to  charge  any 
thing  upon  his  oath';  but  a  Defendant  may  dis- 
charge himself  by  his  oath  in  respect  of  sums  under 
forty  shillings'.  So  as  the  whole  is  not  more 
than  ^100  (an  unreasonable  Rule,  it  has  been 
called",)  but  he  must  in  his  affidavit  swear  posi- 
tively', and  mention  unto  whom  paid,  for  what, 
and  when  ", 

As  to  Evidence  before  the  Master,  and  on  ap- 
per.ls,  we  shall  afterwards  observe. 

The  Evidence  of  a  Prochcin  ^?7i^  cannot  be 
read,  as  lie  is  liable  to  Costs  ^.  Nor  can  the 
Deposition  of  tlie  Wife  of  a  Prochtin  Amy  be 
read,  the  Husband  being  li.ible  to  costs ". 

A  Trusiee,  though  he  has  the  legal  Estate,  is 
consider-ed  as  having  no  interest  at  all  in  this 
Court,  and  is  examined  by  orders  every  day*;  but 
a  Person   who  is  Executor  in  Trust,  or  Adminis' 

•>  Peyton    v.    Green,    1    Ch.  *  Anon.  1  Vern.  283. 

Rep.  140.  S.  C.  1  E(i.  Abr,  )  1.  ='  head  v.  Head,  3  Atk.  511; 

M  C  .  Ca.  127.  S>.  C.  I  Ecj.  ^  S.  C.  3  Atk, 547. 

Abr.  II.  '  Croft  V.  Fyke,  3  P.  Wms. 

»  Marshfield    v.    Weston,   2  181.    Mabaiik    v.    MeUalfe,  3 

Vern.  170;  ;»ud6ee  2  Eq.  Aur.  Atk.   95.    Totherby    v     Pafe, 

p.  8.  in  ma>^o.  note  b.  3  Atk.»'04;  and  see  Bellew  v. 

«  2  Ch.  Ca.  240.  N.  C.  1  Eq.  Russell,  1  Hall  and  Heatty,  99. 

Abr.  11.2  Vera.  176.  2  Freein.  and     tasci     there    mentioned. 

130.  Flovd   and   Powis,    mentioned 

"    WTiicherly  v.  Whicherly,  in    Mulvanv   v.  Ddlon,  1  Ball 

1  Vern.  470.  and  lieatty,  413.  and  the  j>iin- 

*  Robinson    V.     Gumming,  cipal  case. 
S  Atk.  410. 
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irator  in  Trust,  has  been  determined  not  to  be 
capable  of  being  examined. 

An  Administrator  durante  wiuore  rctate  is  in 
general,  a  competent  Witness  after  the  adminis- 
tration is  determined*. 

Where  a  Person  has  an  Interest,  it  is  not  suffi- 
cient for  him  that  he  hiis  been  satisfied  ;  he  must 
produce  a  Release,  or  his  Evidence  cannot  be 
read  ^. 

Parishioners  are  not  good  Evidence  to  prove  a 
Charity  given  to  the  Parish  .-  Seciis  if  only  a  Lodger 
and  one  that  does  not  pay  to  the  poor.  But  the 
Witness  will  be  supposed  to  be  a  Kousekfeper, 
and  to  pay  to  the  poor  unless  the  contrar}'"  is 
proved  % 

Setting  down  the  Cause. 
The  Rule  to  pass  publication  being  expired, 
the  cause  may  be  set  down  to  be  heard,  the  next 
Term  after  publication  passes  ;  and  if  the  Plaintiff 
neglects  it,  the  Defendant  may  the  Term  after, 
set  down  the  cause,  in  order  to  recover  his  Costs ''; 
and  if  it  be  an  Injunction  Cause,  the  Defendant 
may  set  down  the  same  the  term  after  publica- 
tion^. If  publication  has  been  enlarged  at  the 
instance  of  the  Defendant,  upon  the  terms  of  not 
hindering  the    Plaintiff   from    setting  down  the 


*3  Atk.  604.  ^  See  Countess  of  Gainsbo- 

"  Anon.  2  Atk.  14.  rough  v.  Gitiard,    2  P.   Wms. 

*  Attorney    General  v.   Wy-     424. 
b»)rgh,  1  l>.  Wms.  599.  *  Vid.  Har.  Cli.  Pract.  Newl. 

VA.  p.  ao2. 
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cause,  tlie  same  may  be  set  down  before  publi- 
cation has  passed'^. 

A  cause  cannot  be  set  down  to  be  heard  in  the 
same  term  in  which  the  Rule  to  pass  publication 
is  given,  unless  by  the  consent  ot'all  parties '', 

Suhpana  to  hear  Judgment. 

When  the  cause  is  set  down,  the  next  step  is 
to  obtain  a  Subpoena  to  hear  Judgment,  which  is 
alwaj's  made  returnable  three  days  before  the  day 
on  which  the  cause  is  to  be  heard,  exclusive  of 
a  Sunday,  and  is  served  as  other  Subpoenas  are. 
If  the  Defendants  live  in  Town,  or  within  twenty 
miles,  they  must  be  served  ten  days  at  least  before 
the  time  mentioned  in  the  Writ  to  hear  Judgment, 
except  it  be  in  the  vacation  between  Easter  and 
Trinity  Terms,  in  which  case  eight  days  are  suf- 
ficient. If  the  Defendants  reside  above  twenty 
Miles  from  London,  the  service  must  he  fourteen 
before  the  time  to  hear  Judgment,  except  in  the 
before-mentioned  vacation,  and  then  ten  days 
only'. 

When  a  Plaintiff  seeks  relief  not  merely  against 
a  Husband,  seized  or  entitled  in  right  of  his  Wife, 
but  against  the  separate  Estate  of  the  Wife,  she 
must  be  served  with  a  Subpoena  to  hear  Judg- 
ment^ 

"Where  an  Infant  is  Defendant,  the  service  of 


P  Yate  V.  liollaud,   1  Dick.         '  1  'i'urn.  anrl  Yen.  94. 
495.  '    Jones  and  ilanisj   9  Ves^ 

'  1  Turn,    and  Yen.  92  in    480. 
note  t. 
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the  SubpcEna  to  hear  judg-ment,  must  be  on  the 
Guardian,  and  not  on  the  Infant*. 

If  the  Clerk  in  Court  of  the  defendant  cannot 
be  found,  the  Court,  on  a  motion  for  that  pur- 
pose, will  permit  the  Subpoena  to  hear  Judg- 
ment to  be  served  on  the  person  who  acted  as 
Solicitor  for  one  of  the  Defendants,  together  with 
a  copy  of  the  order,  with  some  person  in  the 
House  which  was  the  Defendant's  last  place  of 
abode". 

If  the  Plaintiff  sets  down  a  Cause,  and  does 
not  serve  the  Defendant  with  a  Subpoena  to 
hear  Judgment,  but  he  attends  and  the  Plain- 
tiff does  not  proceed  in  having  the  cause  heard, 
the  same  is  struck  out  of  the  paper,  and  no  Costs 
are  given  on  either  side  ;  but  if  the  Plaintiff  serves 
the  Defendant  with  a  Subpoena  to  hear  Judg- 
ment, and  the  Defendant  makes  and  files  an  af- 
fidavit of  such  Service,  and  the  cause  is  in  the 
paper,  and  the  Plaintiffs  Counsel  does  not  open 
the  Bill,  in  such  case,  upon  reading  the  Defen- 
dant's affidavit  of  the  Service,  the  Court  will  dis- 
miss the  Plaintift^s  Bill  with  Costs  to  be  taxed  \ 

So,  if  the  cause  is  set  down  at  the  Defendant's 
instance,  and  the  Plaintiff  does  not  appear,  the 
Defendant  cannot  take  advantage  of  his  absence, 
unless  he  has  served  a  Subpoena  to  hear  Judg- 
ment on  the  Plaintiff;  but  if  it  be  served,  and  an 
affidavit  of  such  service  is  shewn,  the  Bill  will  be 
dismissed  with  Costs", 

»  Taylor  v.  Atwood,  2  P.  "  Har.  Ch.  Pract.  Newl.  Ed. 
Wms.  «i43.  p.  3(nJ. 

"  Anon.  1  Ves.  23,  *  lb. 
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Where  a  Plaintiff  had  undertaken  to  speed  his 
Cause,  and  obtained  an  order  to  withdraw  his 
Replication,  and  set  down  the  cause  upon  the 
Bill  and  Answer  ;  but  did  not  serve  a  SubpiEna 
to  hear  Judgment,  or  appear  w' hen  the  Cause  was 
called  on,  it  was  held,  that  the  undertaking  of  the 
Plaintiff  was  equivalent  to  serving  the  SubpcEua, 
to  hear  Judgment,  and  that  the  Defendant  was 
entitled  to  have  the  Bill  dismissed  with  Costs''. 

Decree. 

A  Decree  cannot  be  made  upon  an  interlocu- 
tory order,  unless  with  Consent ''. 

Immediately,  or  some  time  after  the  hearing  of 
the  Cause,  the  Decree  or  order  of  the  Court  is 
made  upon  the  matters  in  question,  and  Minutes  of 
it  are  taken  down  by  the  Register.  These  Minutes 
are  afterwards  fully  drawn  out  by  the  Register. 

If  any  mistakes  appear,  and  the  Register  cannot 
consistently  with  his  dut}^  make  the  alteration 
required,  an  application,  by  motion  or  petition, 
may  be  made  to  the  Court,  to  rectify  the  Minutes^ » 
The  Decree  is  afterwards  passed  and  entered.  By 
an  order,  all  Decrees  and  dismissions  of  Bills  on  a 
hearing,  must  be  drawn  up,  signed  and  enrolled 
before  the  first  day  of  the  next  Michaelmas  or 
Easter  Term,  after  the  same  is  pronounced,  unless 
leave  of  the  Court  be  obtained,  as  it  may  by  mo- 


"  Rogers  v.  Goo.e,    17  Ves.        "   As  to    this   Motion,    see 
130,  post, 

*  Allan  V,  Bowc.-,  3  B;o-  C. 
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tion  or  Petition,  as  of  course,  to  eater  the  De- 
cree, nunc  pro  tmic". 

A  Decree  drawn  up,  passed  and  entered,  can- 
not, on  further  directions,  or  by  petition  •^,  or  by 
another  l>ill%  or  in  any  way  be  reversed,  altered, 
or  exphiined,  except  on  a  rehearing  ;  and  if  the 
Decree  is  signed  and  enrolled,  a  Bill  of  Review  is 
necessary  *. 

I  never  was  usual,  and  it  is  now  very  uncommon 
to  express  in  the  Decree,  the  reasons  upon  which 
it  is  founded  ^.  In  extraordinary  cases  it  is  some- 
times done. 

The  Decree  is  either  j^«r//  or  interlocutory. 

Where  references  to  the  Master  are  necessary  to 
ascertain  facts,  upon  which  the  Decree  must  be 
founded,  as  in  cases  of  Account,  or  on  questions 
of  Title'',  the  Decree  is  always  interlocutory.  It 
is  so  also,  where  the  Court  thinks  proper  to  di- 
rect an  I?!sue,  or  a  case  upon  which  we  shall  pre- 
sently observe  ;  a  final  Decree  being  afterwards 
made. 

No  Person  but  Parties  in  the  cause  can  be  af- 
fected by  the  Decree  ;  and  where  the  Decree  is 
against  the  principal,  the  Plaintiff  must  proceed 
at  Law  to  recover  the  possession,  if  he  has  not 
made  all  the  persons  deriving  an  interest  in  the 
Lands,  parties  to  the  Suit,  unless  the  interest 
was  acquired  pending  the  Cause'. 

«=  Smith  V.  Clay,  3   Bro.  C.  ab.and  1  Ves.93.there  cit(M. 

C.  642,  643.  Newl.  Har.  322.  «   Kx   parte   the  Earl  of  II- 

^     Taylor  v.     Popl)ain,    15  chesler,  7  Ves.  373. 

Yes.  76.  "  See  6  Ves.  323. 

'  Karl  of  Darlington  V.  Pul^  '   Uunue   v.   Parrel,    X   Da'.l 

ieney,  3  Ves.  086.  and  Deatty,  p.  124. 
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Upon  a  Decree,  taken  by  default  of  the  defen- 
dant at  the  hearing,  the  evidence  is  not  to  be 
entered  as  read''. 

Formerly,  in  Decrees  to  account  before  a  Mas- 
ter, there  was  a  clause  in  them,  that  if  there 
should  be  any  special  matter  in  taking  the  ac- 
count, the  Master  might  state  it  specially,  but  De- 
crees are  now  drawn  up  without  this  clause,  and 
a  Piaster  may  state  special  Matter  notwithstand- 
ing'. 

Generally,  no  Interest  can  be  allowed,  where  it 
is  not  ordered  or  reserved  by  the  decree.  After 
a  direction  of  a  Trial  at  Law,  a  reservation  of 
general  directions  will  be  taken  to  include  Costs, 
Interest,  and  everything;  but  in  the  common 
case  of  reference  to  a  Master,  it  is  taken  to  be 
otherwise  :  and  the  reason  appears  to  be,  that  the 
question  of  Interest  should  be  pointed  out  to  the 
Master,  that  he  may  have  notice  and  attention  to 
that  matter  so  reserved,  that  his  Report  may  be 
adapted  to  it"';  but  still  there  is  a  discretionary 
power  in  the  Court,  to  allow  Interest  upon  special 
circumstances,  as  where  the  demand  in  its  na- 
ture, carries  interest,  as  a  Bond,  &c.  or  where  it 
appears  that  the  Administrator  has  made  inter- 
est of  his  Intestate's  Effects,  whilst  the  Suit  has 
been  depending". 

The  Decree  in  most  cases  reserves  all  further 
directions,  till  after  the  Master's  Report,  and  by 

"  Stubbs  V. 10  Vcs.         •"  See  Champ    v.    Mood,  2 

30.  Ves.  470, 

'  Anon.  2  A  Ik.  G2I.  "  Ryves  v.  Cokman,  2  Atk-. 

440. 
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Such  reservation,  the  Court  can   give   any  sub- 
sequent relief,  incidental  to  the  Plaintiff's  Case". 

Wiiere  the  Court  have,  at  the  hearing  of  a  cause, 
reserved  any  of  the  matters  in  question  between 
the  parties,  till  after  the  Master  has  made  his  Re- 
port, the  Court  will  not  determine  those  matters 
in  a  summary  way  upon  motion,  (unless  where 
the  motion  is  for  a  Receiver),  but  the  Plaintiff 
must  set  it  down  in  the  ordinary  way  upon  the 
Equity  reserved '\ 

If  a  Vendee  files  a  Bill  for  a  specific  performance 
the  Court  will,  by  its  Decree,  refer  it  to  the  Mas- 
ter to  appoint  a  short  day  for  the  Payment  of  the 
IMone}^  and  to  compute  interest  till  that  time ; 
and  if  upon  a  tender  of  a  sufFjcient  conveyance, 
the  principal  Money  and  interest  should  not  then 
be  paid,  the  Plaintiff's  Bill  to  be  dismissed  [quoad 
hoc)  with  Costs'*. 

It  is  the  constant  practice  of  the  Court  in  De- 
crees against  a  Mortgagee  upon  a  Bill  for  Redemp- 
tion, or  against  an  Executor  to  account,  to  di- 
rect it  without  future  words,  viz.  to  account  for 
what  they  have,  or  might  have  received,  if  it  had 
not  been  for  their  own  default;  and  yet  if  the 
person  decreed  to  account  receive  any  thing  sub- 
sequent to  the  decree,  it  is  inquirable  before  the 
Master,  and  the  Defendants  in  each  case  must 
bring  such  sums  so  received  to  account  ^ 


•   Dormer  v.  Fortesque,    2  ''  Lowther  asalnst  Andover, 

Atk.284.  1  Bro,  C.  C.  398. 

'•  Cooke    V.  Gwyn,  0  Atk,  ■"   Bulstrode  v.    Bradley,  3 

600,  Atk,  582, 
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It  is  a  Rule,  that  if  the  PUiintiffis  entitled  t<^ 
Relief  against  both  Defendants,  and  one  ought  to 
indemnify  the  other  Def  ndant,  who  is  decreed  to 
pay  to  the  Plaintiff,  the  Court  often  gives  liberty 
to  that  Defendant  to  prosecute  the  Decree  against 
the  other.  As  where  a  Surety  pays  Money, 
the  principal  must  indemnify  the  Surety,  and  the 
Court  wdl  make  a  Decree  over'. 

In  the  case  of  an  Executor  committing  a  De^ 
vasfavit,  and  a  Decree  for  payment  of  the  amount; 
the  debt  is  considered  as  due  from  the  time  of  the 
devastavit,  and  not  from  the  date  of  the  Decree  : 
and  therefore  where  a  person  was  committed  un- 
der an  Attachment  for  breach  of  a  Writ  of  Exe- 
cution of  a  Decree  for  payment  of  Money  on 
account  of  a  devastavit,  it  was  held,  that  as  he 
had^,  between  the  time  of  the  devastavit  and  the 
date  of  the  Decree,  taken  the  benefit  of  an  insol- 
vent Debtor's  Act,  he  was,  after  being  ordered 
to  be  discharged  by  the  Court  of  Quarter  Ses- 
sions, brought  up  on  a  Habeas  Corjjits  before  the 
Chancellor  and  discharged  K 

The  cases  where  a  Bill  is  retained  that  there 
may  be  a  Trial  at  Law,  are  where  it  is  necessary 
to  establish  the  right  at  Law  in  order  to  found  the 
equitable  relief  '. 

It  is  not  a  necessary  consequence  that  the 
Court  will  not   ultimately  determine  against  the 

*  Walker  v.  I'liswicko,  2  ^  Watson  v,  Low^  G  Ves^ 
Ves.  (;22.  loh 

'  Wheldule  and  Wheldale,  10 
Ves.  370. 
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Plaintiffs  in  Equity,  because  the  Bill  has  been 
retained.  The  Bill,  it  seems,  may  be  afterwards 
dismissed  **. 

After  a  Decree  directing  Inquiries,  the  Parties 
may  by  consent  obtain  an  order  to  dismiss  the 
Bill  with  costs,  as  such  an  order  could  be  made 
upon  further  directions  *". 

After  a  Decree  a  Bill  cannot  be  dismissed,  ex- 
cept upon  a  rehearing  or  appeal ;  but  if  Parties 
are  desin^us  of  an  arrangement  for  disposing  of  the 
Fund  in  Court,  that  may  be  accomplished  by 
consent  on  further  directions*. 

In  a  case  where  the  original  Decree  was  lost, 
but  had  been  acted  upon  by  Reports,  and  recited 
in  an  order  on  further  directions,  it  was  on  motion 
ordered  to  be  drawn  up  from  an  Office  copy,  and 
entered  nunc  pro  tunc  '. 

If  the  Defendant  has  appeared  to  the  Suit,  and 
is  afterwards  in  contempt,  a  Decree,  it  reems,  may 
be  taken  pro  confesso^  and  the  Plaintiff  in  such 
case  takes  *'  such  Decree  as  he  cjm  abide  by," 
and  himself  draws  up  the  Decree;  but  if  the  De- 
fendant has  not  appeared,  then  in  pursuance  of  the 
Statute  ^  the  Court  hears  the  Pleadings,  and 
itself  pronounces  the  Decree,  and  does  not  permit 
the  party  to  dra^v  up  his  own  Decree  ^. 


''  See  Harmood  and  Oglan-  'Donne    v.  Lewis,  11  Ves. 

der,6Ves.  225.   Jind  Curtis  v.  601. 

Curtis,  2  Bro.  C.  C.  629;  but  ^5  Geo.  2,  c.  23. 

see  Duke  ofLeeda  v.  Lord  Rad-  ^  Geary  v.  Sheridan,  11  Ves. 

nor,  ib.  p.  519.  192;  and  seeOgllvie  v,  Hearne, 

'  Anonymous,  11  Ves.  169.  13  Ves.  565. 

^  Lashley  v.   Hogg,  11  Ves. 
602. 
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Where  a  Bill  is  amended  after  an  Answer,  if 
the  amended  Bill  is  not  answered  '';  or  is  insuffi- 
ciently answered ',  the  Plaintiff  is  entitled  to  a 
Decree,  that  the  Bill  be  taken  pro  confesso  gene- 
rally. 

The  Interest  of  Infants  is  so  far  regarded  that 
no  Decree  can  he  made  against  an  Infant,  without 
having  a  day  given  him  to  shew  cause,  after  he 
comes  of  age  ;  and  he  is  served  with  a  Sub- 
poena to  shew  cause^  within  six  months  after 
coming  of  age,  why  a  Decree  should  not  be  made 
absolute  ;  and  it  is  made  absolute  without  enter- 
ing an  appearance,  if  he  does  not  appear ''.  But  if 
an  Infant  conceiveshimself  aggrieved  by  a  Decree, 
he  is  not  under  a  necessity  to  stay  till  he  comes 
of  age  before  he  seeks  redress,  biit  may  apply  for 
that  purpose  as  soon  as  he  thinks  fit ;  neither  is 
he  bound  to  proceed  by  way  of  rehearing,  or  Bill 
of  Review,  but  may  impeach  the  former  Decree 
by  an  original  Bill  '. 

In  those  cases  where  a  Bill  of  Foreclosure  is 
brought  against  an  Infant,  it  is  usual  to  decree  a 
Foreclosure,  with  a  day  to  shew  cause'"  when  he 
becomes  adult  ;  but  the  Court,  in  case  the 
Mortgagees  consent  to  a  Sale,  will  direct  an 
inquiry,  whether  it  will  be  for  the  infant's  bene- 
fit"; and  when  a  day   is    given    to   shew  cause. 


^  Toplin    V.   Stuait,  4  Vcs.  '  Richmond  v.  Tayleur,  1  P. 

619.  Wms.  734. 

'Turner   v.    Turner,   cit.   4  "*    Goodier   v.     Asliton,  18 

Ves.  019.  in  note.  Ves.   83.  Booth    and    Dick,   1 

^  Wharam    v.    Krouji^hton,  1  Vern.  295. 

Ves,  183.  Savage  v,  Carrol,  i  "  Mondrey    v.   Mondrey,   1 

Ball  and  Beatty,  651.  Ves.  and  Bea.  83 
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the  Infant  when  of  age  is  not  allowed  to  ravel  into 
the  account,  nor  is  he  entitled  to  redeem  the  Mort- 
gage, by  paying  what  is  reported  due,  but  is  only 
entitled  to  shew  an  error  in  the  Decree".  And 
it  has  been  held,  that  an  Infant  who  had  a  day  to 
shew  cause,  having  attained  twenty-one,  and  left 
the  Kingdom,  to  avoid  his  Creditors,  permission 
may  be  given  to  serve  the  Clerk  in  Court  with  the 
Subpoena  p. 

An  Infant,  when  Plaintiff,  is,  unless  under  ex- 
traordinary circumstances  %  as  much  bound,  and 
as  little  privileged,  as  one  of  full  age';  but  the 
Court  will  take  care  that  the  Infant  does  not  make 
any  injurious  submission  by  its  Bill,  and  will,  if 
necessary,  when  the  cause  is  brought  on,  make  an 
order  for  the  Infant  to  amend  the  Bill,  paying  the 
Costs  of  the  Day% 

An  Infant  has  been  allowed  to  shew  cause  when 
he  came  of  age,  against  a  Decree  in  his  own  cause 
respecting  rea/ Estate*;  but  was  held  to  be  bound 
by  a  Decree  in  a  cause  xe^?^vd\\^'^  personal  Estate 
where  he  was  Plaintiff,  as  much  as  a  person  of  full 
age;  for  it  would  be  most  mischievous  with  re- 
gard to  personal  Estate,  if  an  infant,  after  being  of 
age,  was  allowed  by  a  new  Bill  to  dispute    any 

°   Mallach  v.    Galton,    3  P.  ford,  2  P.  Tv'ms,  519.  Cieo-ory 

Wms.  352.  In  Lynn  and  Willis,  v.    Moleswoith,    3    Atk.    (j2(». 

2  Eq.  Ca.  Abr.  p.  11.  it  issaid  Windhatn     v.     \Aindhain,     2 

to  be  the  settled  practice.  Freem.  127. 

p  Elcock  V.  Glei^g,  2  Diclc.  =  Seile  v.    St.    Elov,  2  P. 

761.                          '  Vv^nis.  387. 

■J  See  Bennet  v.  Lee,  2  Atk.  '    Lady    Effirgham    v.    Sir 

630.  Ji>hn  Napper,  2V.  Wms.  401, 

"■  Lord  Biook  v.  Lord  Hert-  mentioned  3  ;Vtk.  627. 
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tiling  done  dur'iDg  his  minority,  as  to  maintenancty 
education ",  ^r. 

AVberc  tiiero  is  a  Decree  )iisi  Causa  against  in- 
fants, on  such  Infant's  coming  of  age,  and  before  the 
Decree  is  made  absolute,  he  may  piit  in  a  new 
Answer,  ( llie  Answer  of  his  Guardian  not  being 
l^inding  \ipon  him')  make  a  defence,  and  examine 
\Vitncsses  anew  '''. 

A\  here  Lands  are  devised  to  Trustees,  to  be 
sold  for  Payment  of  delits,  and  the  Heir  at  Law 
is  an  hitant,  he  has  no  day  given  him  to  slieny 
cause  0)1  hia  coming-  of  A'^e^  for  nothing  descends 
to  the  Jlrir'';  but  it  is  otherwise  where  there  is  no 
devise  of  Lands  expressly  to  any  particular  Per- 
son ^. 

When  satisfciction  is  sought  out  of  real  Assets 
descended  to  an  Lifant  Heir,  so  that  the  parol 
may  demur,  the  Court  uill  appoint  a  Receiver  of 
the  real  Lstate  descended'. 

Lord  Keeper  North  appears  to  have  held,  that  a 
debt  by  Decree,  should  be  paid  after  a  Judgment 
but  before  debts  by  Bond'';  and  there  was,  for  a 
considerable  time,  a  struggle  in  this  Court,  before 
it  was  decided  that  its  Decrees  were  equal  to 
Judgments  at  Law  ;    Init  that  was  determined  by 


"    Greuory    v.     Molcswoilh,  -^^  Diatch  v,    VMIder,  1    Atk. 

3  Atk.  Old.  421.    and  see  L  vt.dale  v.  Uve- 

"    Foniitaine    v.   Caine  and  dale,    ;i   Atk.     119.    and    sec. 

Jeffs,  1  P.  Vv'ms.  50:3.  Uooth  v.  Kiel),  1  Vern.  295. 

"   ^a|>i^•r    V.    Lady    i'.flir.g-  ^  Sweet  r.  I'art rid <;c, '2  Dick, 

ham,  2  P.  Wins.  40  r.  (i9G.  and  Docker  and  Horner, 

"  Cook    V.  Parsons,  2  Vc-rn.  llicre  mentioned. 

4-29.  M.C.  Pre.  in  Ch.  184.  but  ^  H.-nding-  v.  Edge,  1  Veru, 

se.onote  2.  to  report  in  Vern.  143- 
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Lord  Jeff eries^ ^  and  was  completely  settled  abou  t 
the  time  o^  Morice  v.  The  Bank  of  En o; land" .  It 
is,  however,  only  equal  to  a  judgment  at  Law, 
so  far  as  concerns  the  personal  Estate  of  the 
Party  against  whom  a  Decree  is  made;  for  a  De- 
cree does  not,  like  a  Judgment,  affect  the  real 
Estate '\  unless  in  the  course  of  administration*. 
If,  therefore,  there  be  a  Decree  for  a  debt,  and 
the  Defendant  dies,  leaving  no  personal  Estate, 
but  a  considerable  real  Estate  in  Fee,  the  latter 
would  not  be  affected  by  the  Decree,  in  the  hands 
of  the  Heir,  as  it  would  in  the  case  of  a  judgment  *^. 
But  though  a  Decree,  unlike  a  judgment  at  Law, 
does  not  affect  the  real  Estate,  yet  it  has,  in  other 
respects,  a  superiority.  For,  upon  a  Sequestra* 
tion,  by  which  Courts  of  Equity  enforce  their  De- 
crees, the  goods  of  the  Party  may  be  sequestered, 
although  the  Party  is  in  custody  upon  an  attach' 
ment  for  a  contempt,  in  not  performing  the  Decree  ; 
whereas,  at  Law,  if  a  capias  ad  satisfaciendum  is 
executed,  noj^enfrtcms  can  issue^".  There  are,  how- 
ever, Cases,  where  even  Decrees  have  been  held 
to  bind  Land,  as  where  a  Decree  is  to  hold  and 
enjoy  over ;  the  Interest  under  such  Decree 
being  taken  to  be  similar  to  an  Estate  by  Elegit^\ 
A  mere  Decree  for  an  Account  of  the  demand  of 

''    Seaile   v.   Lane,   2  Vern.  v.  Philips,  10  Ves.  37.  and  see 

89.  Gray  v.  Cbiswell,  9  Ves.  125. 

=  For.  218.  and  S.  C.  on  ap-  "  2  P.  Wms.  021. 

peal    in   House   of    Lords,     4  ''I  Ves.  497. 

Bro.  P.  C,  p.  2S7.  a  case.  Lord  '  Bligh  v.    Earl    Darnley,  2 

Eldon  obse  ves,  "remarkably  P.  Wms.  G21. 

well  reported."    See  also  3  P.  ^  Morris  v.  Bank  of  England, 

Wms.  401  in  note  F.  see  Perry  For.  222, 

»  lb. 
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the  Plaintif}',  and  of  the  personal  Estate  come  to 
the  hitnrls  of  the  Defendant,  with  a  direction  for 
pn\  meat  out  of  the  result  ofthat  account,  is  not 
a  Deeree  to  prevent  the  Executor's  confessing  or 
payinp^  a  judgment'.  There  must  be  a  Report 
and  a  final  iJecree,  to  make  it  equal  to  a  Judg- 
ment''. 

If  an  Executor  pays  under  a  Decree,  and  after- 
wards a  Creditor  upon  a, Judgment  subsequent  to 
the  Decree,  sues  at  Law,  the  Court  will  enjoin 
him'. 

It  is  an  established  rule  not  to  set  aside  a  De- 
cree, merely  because  obtained  by  the  consent  of 
Counsel  on  both  sides.  If  collusion  could  be 
j)rovrd,  it  would  be  different '". 

AVheu  the  Chancellor  himself  first  makes  a  De- 
cree, it  is  properly  the  Declaration  of  his  judg- 
ment, and  is  not  a  perfect  and  compleat  decree 
before  the  enrolment;  for,  till  that  time  he  may 
rehear,  alter,  change,  or  reverse  it  :  it  is  not  his 
final  absolutejudgment,  till  enrolled'', 

JMirohuent,  is  tiic  engrossing  of  tho  Decree  on 
Parchment,  and  leaving  it  with  the  proper  Officer. 
The  signing  and  enrolling  of  Decrees,  with  expe- 
dition, is  not  encouraged,  because  if  there  is  a 
small  mistake,  in  the  Decree,  it  occasions  ihecx- 
penee  of  an  appeal  to  the  Lords,  or  a  Bill  of  Re- 
view.    This  applies    particularly  in  cases  of  ac- 

'  I'or.  ^IT.Smith  V.  Iliiskius,  '"    IlujrisOii   v.    rvumscy,    2 

2Atl<.:iSfi.  Ves.  4.s8.  Smitli  v.    iurucr,    1 

"    lb.  Perry  v.    riiilips,  10  Veru.  274. 

Vc-s.  4 1.  :  Legal  Jud.  & ;,  p.  248- 

^  Morris  and    Bank  of  Eng- 
land, ror.2ie. 
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count;    for  ofte.^,  ill   the  course  of  the  account, 
some  particular  direction  necessary  to  do  justice 
has  been  found  out,  which  could    not  appear  be- 
fore, upon  which  liberty  has  been  giantcd  to  rehear, 
which,  if  the  Decree   was  signed   and    enrolled 
could  not  be  done".     Decrees  to  account,  there- 
fore, are  seldom  signed    and  enrolled  i'.     The  in- 
convenience of  the  quick    signing  of  Decrees,  is 
the  reason  of  giving  liberty  to  the  party  to  enter 
a  Caveat,  without  giving  any  reason  for  it,  which 
will  prevent  the  enrolling  for  a  JVIonth'*,  or  twen- 
ty-eight days  from  the  time  of  presenting  the  De- 
cree to  the   Lord  Chancellor  to  be  enrolled,  and 
notice  given  by  the  Lord  Chancellor's  Secretary 
to  the  Clerk  on  th€  other  side''. 

A  Decree  may  be  enrolled  by  the  Plaintiff  or 
Defendant";  and  after  an  Abatement^;  the  death 
of  a  Party,  for  instance  ". 

After  the  Decree  has  been  enrolled,  applications 
have,  in  some  instances  been  made,  to  vacate  the 
enrolment.  In  a  Case  before  Lord  Hardwicke,  af- 
ter noticing  some  Precedents  relating  to  this  sub- 
ject, he  thus  expresses  himself:  "  iJoth  these 
Precedents,  therefore,  prove  it  to  be  discretionary 
in  the  Court  (I  do  not  mean  arbitrarily)  to  exer- 
cise this  power  if  they  see  fit';"  and  if  the  Enrol- 
ment was  gained  by  surprise  or  irregularity,  it  will 
be  opened '^ 

°  Anon.  \  Yes.  326.  *  Duchess  of  Bucks  v.  She- 

"   Staunton     v.    Oldham,  2  field,  AmbL  5S(i. 

Atk.  38:^.  "  2  Ch.  Ca.  227.   Nels.  169. 

"J  I  Ves.  326.  "  1   Ves.     207.    Kemp     v« 

'  Burnet  v.   Theobald,  1  P.  Squire. 

Wms.  609.  *  Anon.  1  Vern.  1G5, 

'    Gartside  v.   Isherwood,  2 
3)ick,  612. 
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Where  error  appears  in  the  bodvof  the  Decree, 
the  Court  will  open  the  Decree'';  and  if  the  En- 
rolment was  gained  by  surprise,  or  irregularly, 
it  will  be  opened''. 

Accordingly,  where  the  Defendant  v/as  in  a 
lad  slate  of  MincL  and  the  Merits  of  the  case  had 
not  been  entered  into,  the  House  of  Lords  order- 
ed the  enrolment  to  be  set  aside,  and  that  the  De- 
cree should  be  opened,  and  an  opportunity  givea 
to  bring  on  the  cause  in  a  proper  manner  y. 

So,  where  owing  to  the  Negligence  of  the  So- 
licitor, the  Bill  had  been  dismissed,  the  Court 
opened  the  Enrolment'. 

In  a  subsequent  case  ^,  Lord  Loughborough  re^ 
fused  to  open  the  Enrolment,  though  it  seems 
the  Bill  was  dismissed,  owing  to  the  negligence 
of  the  Solicitor ;  but  when  the  cause  came  on 
again  upon  a  fresh  Bill'%  Lord  Eldon  seems  to 
have  doubted,  whether  the  decision  in  that  respect 
was  correct. 

A  Motion  to  open  the  Enrolment  of  a  Decree, 
to  stay  proceedings  under  it,  to  give  an  opportu- 
nity of  Appeal,  will  not  be  granted,  if  the  Decree 
has  been  made  upon  tJie  merits  \ 

When  the  Decree  is  signed  and  enrolled,  a 
Writ  of  Execution    issues,  with   which   the  De- 

'  Grice  V.    Goodwin,  Prec.  Ves.   205.     and    rei>orted,    1 

Chan.2()0,l.  Dick.  ()1.    Kemp  and    Squire, 

"  Anoii.  1  Vein.  l:]l.  1  Ves.  205. 

y   Ik-nson    V.   Vernon,    Nov.  ="   rickett    and    Loggan,     5 

1745,  ill  the  Ilo.  of  Lords,  see  Ves.  702. 
lVes.20G.  "  14Ves.231. 

'   Uohson      and     Crunwell,         "^  Charman  v.  Charman,  Xo 

Deo.  8,    1731  (slmuld  be  iMlij  Ves.  115. 
Ipelore   Lord   King,  quoted  1 
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fendantis,  in  general,  personally  served  ;  but  ser- 
viceou  the  Clerk  in  Court  is  on  Motion  some- 
times substituted,  as  where  the  Defendant  con« 
ceals  himself*^. 

If  a  Defendant  attends  the  hearing  of  a  Cause, 
-and  has  notice  of  the  Decree  by  being  present 
when  it  is  pronounced,  if  he  does  any  Act  that  is 
a  contravention  of  the  same,  he  is  guilty  of  a  Con- 
tempt, and  punishable  for  it,  notwithstanding  the 
Decretal  order  is  not  draun  up  ;  otherwise,  it 
would  be  extremely  easy  to  elude  decrees,  some 
of  which  in  their  nature  require  a  considerable 
length  of  time  before  they  can  be  completely 
drawn  up^ 

Where  the  Defendant  had  notice  of  a  Decree  to 
which  he  was  no  Party,  by  being  present  when  it 
was  pronounced,  and  paid  money  cc  ntrary  to  the 
Decree,  it  was  ordered  he  should  pay  the  same 
pgain  '. 

If,  after  service  of  the  Writ  of  Execution  of  the 
Decree,  the  Defendant  refuses  to  perform  it,  the 
usual  Process  issues,  as  in  other  cases  of  con- 
tempt ^. 

If  the  Party  goes  to  Prison  in  respect  of  his 
contempt,  and  continues  a  considerable  time  in 
custody,  the  Plaintiff  may  cause  him  to  be 
brought  into  Court,  by  an  Tluheus  Corpus,  an(i  ad- 
monished ;  and  if  he  still  persists  in  hiscontun)ac  , 
the  Court  may  set  a  Fine    upon    him,  and  award 


^   12  Ves.  203.  ^  S'r     Tliornas    Harvej-    v, 

•  Ship  V.   Harwoo<l,    3  Atk,     Mountague,  1  Veen.  57. 
5G5.  and  see  12  Ves.  202.  s  gee  ante,  p.  102.  etc. 
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Process  out  of  the  Petty-bag  to  the  Sheriff,  where 
his  Estate  lies,  to  levy  and  pay  into  the  Hanaper, 
and  may  order  him  to  be  kept  a  close  Prisoner  **. 

]fa  Paity  refuses  to  perform  a  Decree,  and  an 
Attachu)ent  issues,  and  tlie  return  to  the  Attach- 
ment is,  that  the  Party  is  in  the  custody  of  tiie 
Warden  of  the  Fleet,  a  Motion  may  be  made  for  a 
Sequestration  '. 

Commissioners  on  a  Commission  of  Rchellion^ 
have  it  in  their  discretion  to  take  Bail  of  a  person, 
for  not  performing  a  Decree''. 

After  a  Decree  against  a  corporation  for  a  sum 
ofMoney,  and  a  distringas  issued  out  against  them, 
the  Court  refused  to  give  them  any  time,  or  to 
let  them  be  examined  on  Interrogatories  :  it  is 
otherwise,  where  it  is  a  distringas  on  Mesne  Pro- 
cess'. 

If  the  Company  have  no  goods,  it  has  been  held 
that  the  Members,  in  their  private  persons,  are 
liable". 

Where  a  Decree  is  that  the  Defendant  shall 
deliver  up  an  Estate,  a  motion  must  be  made  that 
a  Writ  of  Injunction  should  issue,  enjoining  the 
Defendant  to  deliver  up  possession  of  the  Estate, 
according  to  the  decree  which  was  pronounced 
in  the  cause.  Upon  this  order  may  be  grounded 
the  Writ  of  Assistance  to  be  executed  by  the  Sheriff 

"  See  Newl.  Har.    333.   and  '  Harvey  v.  East  India  Coin- 

4  Bro.  C.  C.  30.  there  cited.  pany,  2  Vern.  305.  S.  C.  Pre. 

*   Errington     v.     Ward,    18  Ch.  I '29. 

Ves.314.  "'  Dr.   Salmon    and     Ham- 

"  Inc^let  V.   Vaughan,   1  Ch.  burgh  CoinpanV}  mentioned  2 

Hep.  2t)l.  S.  C.  1  Dick.  7.  Vern.  39ti. 
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m  case  of  disobedience.  This  is  not  a  very  com- 
mon proceeding,  but  is  the  only  mode  of  obtain- 
ing immediate  possession  of  land,  when  decreed". 

The  course  of  Proceeding  lo  be  observed  pre- 
vious to  an  application  for  a  JVrit  of  Assistance^ 
appears  to  be,  1.  Service  of  a  Writ  of  Execution 
of  the  Decree;  S.  An  Attachment  for  disobedience 
of  the  Decree,  founded  on  an  affidavit.  This 
attachment  is  not  executed,  but  is  merely  the 
foundation  of  the  next  process,  viz.  3.  An  order 
for  an  Injunction  to  enjoin  the  Party  to  deliver 
possession.  4.  A  motion  for  a  Writ  of  Assist- 
ance upon  proof  of  Service  of  the  injunction,  and 
its  not  having  been  complied  with,  and  an  affidavit 
of  the  facts,  which  is  a  motion  of  course". 

The  Writ  of  Assistance  appears  to  have  been 
fjrst  employed  in  the  reign  of  James  the  Firsts : 
from  that  time,  though  in  general  parlance,  it  is 
said  that  the  Decree  of  the  Court  acts  only  in 
personam;  yet  if  the  possession  of  Lands  is  de- 
creed, and  the  Defendant  refuses  to  perform  the 
Decree,  the  Court  directs  this  Writ  to  the  sheriff, 
in  enforcement  of  its  decree'';  but  the  Court 
cannot  to  this  day  issue  such  a  Writ  as  to  Lands 
m  the  Plantations  \  but  if  the  Party  is  in  Eng- 
land, a  Decree  respecting  Lands  in  the  Plan- 
tations  may    be     enforced    by    Process    of   con- 

"  Huguenin  v.   Baseley,   15         p  Pen  v.  Lord  Baltimore,  1 

Ves.  180.  Ves.  454. 

°  Dovev.  Dove,  2  Dick.  618.         ''  Stnbley  v.  Hawkie,  3  Atk. 

etc.  S.C.I   15ro.    C.   C.  .j75.  275.   Hoherdtau    v.    Hous,    1 

and  t.ee Stnbley  v.  Huwkie,  3  Atk.  543.  For^ter  v.  Vassal,  3 

Atk,  275,  C.  Atk,  587. 


362  EQUITY  JURISDICTION-. 

tempt,  in  personam^  and  Sequestration^  which  is  the 
proper  jurisdiction  of  the  Court'. 

An  escape  Warrant  lies  by  Statute",  in  respect 
of  persons  escaping,  who  have  been  committed 
ft;r  a  contempt,  in  not  performing  orders  or  de- 
crees made  in  Courts  of  Equity,  but  does  not  ex- 
tend, it  seems,  to  escapes  of  persons  committed, 
for  contempts  generally  '. 

Where  there  is  an  Equitable  demand,  and  the 
Party  is  taken  in  execution  on  a  decree,  the 
Court  will,  notwithstanding,  issue  all  its  process 
by  way  of  Sequestration  agai}tst  his  Lands  and 
effects  ;  and  the  body  being  detained  is  not  in  this 
Court  a  satisfaction  :  the  reason  is,  because  he  is 
detained  for  the  contempt ;  but  at  Law  the  detain- 
ing the  body  is  a  satisfaction,  and  you  cannot 
afterwards  take  his  goods  '■.  But  no  Sequestra- 
tion lies  till  the  time  for  the  return  of  the  attach- 
ment is  out,  on  which  the  body  was  taken  ''. 

In  the  Exehequer  decrees  are  in  like  manner 
enforced  by  Sequestration,  though  Chief  Baron 
Hale^  and  Baron  Montague  could  never  be  pro- 
vailed  upon  to  grant  it  ''. 

Sequestrations  have  before  been  noticed''.  Under 
a  Sequestration  for  the  non-performance  of  u 
decree,  the  Sequestrators  may  take  possession  of  the 
real  and  personal  Estate  of  tlie  Party,  and  receive 


'  !  Vcs.  454.  79;  and  sceMiirtinv.  Kerridge, 

^5  Aum.-,  c.  {).  Ji  P.  Wins.  240. 

»  Fume's    Ciise,   1   P.  AVms.         "  3  1'.  \\'ni.s.  240. 
42P.  S.  C.  1  Srriinsje  90.  "  Sre  (niavers  v.  Fountaiue, 

^  Horn  acrrinst  Horn,  Ainbl.     2  l'n«;ni.  90, 

^Ante,  p.  1G:. 
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the  "Rents,  Issues  and  Profits  oftlie  same,  until 
he  has  fully  performed  the  decree". 

Scqnesirdtion  for  non-performance  of  a  <:]ecree, 
is  said  to  fall  to  the  ground  by  the  death  of  cither 
the  Plaintiff  or  Defendant  ^ ;  which  is  not  the 
case  o\'d  Judgment  at  Law,  an  extent  upon  which 
does  not  so  abate:  a  proof  this,  tliat  a  sequestra- 
tion is  only  a  personal  process".  In  one  case,  how- 
ever, where  the  Suit  was  revived  after  the  Defen- 
dant's death,  the  Sequestration  was  discharged  as 
to  the  Ileal,  but  not  as  to  the  personal  Estate  '*. 

Ecclesiastical  Estates  may  be  taken  upon  a 
Sequestration  ;  but  the  Bishop  in  such  case  allots  a 
sufficient  part  of  the  living  for  the  service  of  the 
cure'. 

If  an  Estate  be  sequestered,  and  any  Persons 
claim  an  Interest  in  the  Est'4te,  (a  Mortgage  for 
instance)  they  may  be  examined ;jro  inleresse  sico, 
and  interrogatories  exhibited  before  the  Master 
for  that  purpose,  who  makes  his  report.  Excep- 
tions cannot  betaken  to  the  Report,  but  if  ob- 
jectionable, should  be  set  down  on  t!ie  Report''. 
OJ directing  an  Issue,  a  Case,  or  an  Action  at  Law. 

On  the  hearing  of  a  cause,  the  Chancellor  often 
deems  it  expedient  to  direct  an  Issue,   or  a  Case, 

«  Nevvl.  Havr.  333.  Hawkins   v.     Crook,    3    Atk. 

^   Wharam    v.     Brougliton,  59-1.    Hurdett  v.   Ivockley,     1 

3  Yes.  182.  University  College  Vera.  58. 

Oxford  V.    Foxcraft,   1    Vern.  ^    Blii;h    v.     Earl    Darnlty, 

166.  S.  C.   2  Ch.  Rep.    24!.  2  P.  \\  uis.  ()22. 

Bligh  V.  Lord   Darulev,  2   P.  "^  Hyde  v.  Greenhill,  1  Dick. 

Wms.  619.  Burdett  v.  liockley,  107. 

1    Yeru.    lis,   and   the   i>rtat  '  Ex  parte  IMeymot,  1  Atk. 

t-ase  of  Colston  v.    Gardner,  2  200. 

Ch.  Ca.   43,   Sed  vid.   couira  |^  Hauilya  v.Lee,  I  Dick.  94, 
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References  from  Equity,  except  in  the  two 
cases  of  an //t^r  ',  and  of  a  Rector '"",  proceed  not 
cf  right,  but  of  discretion  ",  to  satisfy  the  conscience 
of  the  Court",  concerning  doubts  as  to  facts,  or 
as  to  the  Laiv.  In  doubts  regarding  Facts,  an 
Issue  is  directed;  doubts  of  Law  are  referred  to 
the  Judges  in  the  shape  of  a  Case. 

The  Chancellor  has  a  right,  if  he  chooses,  (with 
the  before  mentioned  exceptions),  to  take  upon 
himself  the  decision  of  every  fact  put  in  Issue, 
upon  the  Record  ;  but  he  exercises  it,  to  use  Lord 
Eldon's  expression,  ^''verij  tender///  and  sparingly^'.'' 
When,  however,  after  an  Issue  directed,  he  ad- 
ministeis  equitable  relief,  his  own  judgment  ought 
to  concur  with  the  verdict,  or  at  least,  he  ought 
not  to  be  dissatisfied  with  the  verdict  ;  if  he  is, 
a  new  Trial  will  be  directed''. 

If  an  Issue  is  directed  at  the  JRoIIs,  a  motion 
for  a  new  Trial  mav  be  made  before  the  Chan- 
cellar.  This  has  been  done  to  avoid  an  appeal ; 
but  the  Chancellor  observed,  if  there  was  any 
particular  discussion,  he  should  recommend  it  to 
be  carried  to  the  Rolls  ^ 

If  a  special  Jury",  or  a  view,  be  necessary,  it 

'  Vid.  Pemberton  V.  Pembei-  "  O'Connor  v.  Cook,  8  Ves. 

ton,  1 1  Ves.  53.  vy^iK 

*"  Soe  .'i  Blac-.  Com.  452.  '  Peinhfiton    v.  Pem})erton, 

"Vid.    O'Coiindr  v.     Cook,  11   Ves.     50,    5'2,'}.     but    see 

C  Ves.  ()71.S.  C  8  Ves.  5;:8.  l^ourkev.  13olh\N<-ll,  2  Ball  and 

"  Kicliartisv.  Syincs,  2  Atk.  JJeatty  5(>. 

.•J2(>.  '  2  I',  ^^■ms.  G8. 

'  II).  p.  07 1.  Warden,  &c.  of 
St.  Paul's  V.  Morris,  9  Ves.  1G8. 
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must  be  moved  for  before  the  Chancellor;  and 
where  an  Issue  is  directed  it  is  proper  to  move 
the  Chancellor  for  costs  for  not  going  on  toTrial^ 

The  costs  of  an  Issue  do  not  follow  the  verdict, 
as  it  does  at  Law,  but  are  ordered  at  the  discretion 
of  the  Chancellor,  when  the  Suit  comes  on,  for 
farther  directions  ". 

Issues  may  be  directed  not  only  upon  the 
hearing  of  the  cause,  but  on  exceptions  upon 
facts  before  the  Master  '\ 

If  Exhibits  are  upon  trial  found  to  be  forged, 
the  Court  will  not  allow  the  party  to  go  into  other 
Evidence  ". 

There  is  no  instance  of  an  Issue  directed  to 
try  a  Trust  ^. 

When  the  Chancellor  directs  an  Issue,  he 
usually  orders,  that  the  Depositions  in  the  cause 
shall  be  read  at  the  trial  of  the  Issue,  if  the  Wit- 
nesses be  then  dead,  or  proved  to  be  in  such  a  state 
of  health,  as  not  to  be  capable  of  attending  ;  for 
without  such  an  order,  to  make  the  Depositions 
evidence  at  Law,  the  whole  Record,  the  Bill, 
answer,  and  other  proceedings,  must  be  read  ^  In 
a  recent  case,  the  Depositions  were  ordered  to  be 
read,  with  a  direction,  ''  that  if  the  Defendant 
chooses  to  examine  the  Witnesses  upon  Interroga- 


*  Anon.  2  P.  Wuis.  G8.  ''  Yates  v.  Hamblv,    2  Atk. 
MVe5.jrn.  135.  3G3. 

*  Kemp  V,  Mdckrell,    2Ves.  '  Palmer  v.  Lord  Avlesbiiry, 
579.  l5Vos.  176.  Corbe  tv.  Corbett, 

"  lb.  1  Ve>.  Hiid  iSeA.  .>42. 
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tories  in   the  meantime,  lie  shall  be  at  liberty  to 

Upon  an  Issue,  an  order  nil!  not  as  of  course, 
he  directed,  "  that  each  Party  shonUl  have  liberty 
lo  examine  the  other  as  a  Witness;"  butif  ordered, 
it  must  be  with  consent  '\ 

'i'hc  Issue  is  a  Teigned  one,  and  tried  in  an 
action  on  the  case,  either  at  Bar,  at  the  assizes,  or 
at  the  sittings  at  Nisi  l*rius,  in  London  or  Mid- 
dlesex ^  The  i\Iaster  settles  the  Issue,  in  case 
the  Parties  diiler  a^  to  the  terms  of  it. 

The  Court  seldom  or  ever  directs  a  trial  at  bar, 
but  only  indma/cs  that  it  would  be  desirable*^; 
though  it  apj)cars,  Lord  H ardwicke  d'wected  a  trial 
at  bar  in  the  Court  of  King's  Bench,  provided  the 
party  praying  such  Trial,  would  consent,  that  if  he 
prevailed,  he  would  be  contented  with  Nisi  Friiis 
Costs'". 

If  an  Issue  be  directed,  and  the  Defendant 
neglects  to  name  an  Attorney  for  the  purpose  of 
trying  the  Issue,  the  Court  will  direct  him  to  do 
so  in  four  days,  or  the  Issue  to  be  taken  as  tried, 
and  a  verdictfor  the  Plaintiff^ 

The  fact  of  a  Partnership,  depends  upon  so 
many  circumstances,  that  on  the  hearing  of  a 
Bill  for  the  taking  of  partnership  accounts,  an 
Issue,  if  prayed,  is  seldom  refused  ^. 

^'Corbett  V.    Coibett,  1  Vey.  '  Baker  v.  Hart,  3  Atk.  540. 

anfl  Bca.  p.  242.  S.  C.  1   Ves.  28. 

"  Howard     v.     Braithwaitc,  ''  Wilson  v.   Ginger,  1  Dick. 

1  Ves.arifl  Bea.  :i74.  521. 

'1  'Jinn,  and  \'cn.  315.  *  Peacock    V,    Peacock,   IG 

*  Anon.  Mi;.  Vye.  53. 


CHANCERY    PRACTICE.  o(37 

When  a  case  is  directed  for  the  opinion  of  the 
Judges,  it  is  usual  to  refer  it  to  the  Master  to 
settle  the  case  ;  but  the  facts  to  be  no.iced  in  it 
may  be  stated  in  the  order,  by  the  Court  ^. 

If  the  Chancellor  is  dissatisfied  with  the  opinion 
of  the  Court  upon  the  case,  he  sends  the  same 
for  the  opinion  of  another  Court.  There  is  but 
one  instance  ^  of  sending  a  case  back  to  the  same 
Court  to  be 'reviewed'. 

Where  an  Action  is  directed  to  be  brought  and 
tried,  the  Title  is  a  legal  one,  and  till  the  Plain- 
tiff's right  or  Title  is  established,  he  hath  no  busi- 
ness in  Equity  ;  but  where  an  Issue  is  directed,  it 
is  in  order  to  ascertain  a  fact  that  the  conscience 
of  the  Court  may  be  satisfied  before  it  decides; 
and  in  such  case,  it  is  proper,  if  any  objections  are 
taken  to  the  verdict,  they  should  be  stated  to  the 
Court  by  which  the  Issue  is  directed,  that  the 
Court  may  consider  them  and  see  whether  they 
have  such  weight  to  make  the  Court  dissatisfied 
with  the  verdict''. 

Where  the  Trial  regards  matter  of  Importance, 
new  Trials  are  granted  according  to  the  circum- 
stances of  the  case';  but  after  three  verdicts,  (in  a 
case  where  an  Issue    had  been  directed)  in  favour 


8  Ashburnbam  V.   Kirkhall,  "^  Towkes  v.  Chadd,  2Dick. 

1  Dick.  lo.  57;i. 

^    That     was    Utterson      v.  '    Bakrr  v.  Flart,  1  Yes.  29. 

Vevnon,  3  T.  R.  529,  4  T,  11.  Cloeve     v.   Guscoione,  Aaibl, 

570.  324. 

'  Treney  v.  Hauuing,  10  Ves, 
495. 
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of  a  Devisee,  the  Chancellor   being  satisfied  with 
the  result  of  the  third  Trial,  refused  n  fouTlh\ 

The  Chancellor,  if  he  pleases,  may  granta  new 
Trial  even  after  a  Trial  at  Bar  ;''  but  wherever  his 
conscience  is  satisfied,  and  upon  the  whole  he  is 
convinced  that  justice  has  been  done,  though  he 
may  think  some  Evidence  was  improperly  rejected 
at  Law,  he  is  at  Liberty  to  refuse  a  new  Trial  \ 

In  case  a  Witness  dies,  who  was  examined  as  a 
Witness  at  a  former  Trial  of  an  Issue  betwixt  the 
san)e  Parties,  ^ud  wlu)  has  been  examined  in  the 
cause,  not  only  his  depositions  may  be  read,  but 
what  he  swore  at  the  former  Trial,  mav  beQ;iven  in 
Evidence '. 

It  has  been  held  that  where  it  is  a  matter  of  in- 
heritance, the  Court,  without  setting  aside  the 
first  verdict,  for  the  more  formal  determination,  in 
some  cases  direct  a  second  Trial  ;  and  if  the  Court 
direct  such  Trial  without  setting  aside  the  for- 
mer verdict,  there,  the  first  may  be  given  in  Evi- 
dence, and  will  have  its  weight  with  the  Jury". 

In  a  case,  where  there  had  been  two  Trials  upon 
the  validity  of  a  Will,  and  opposite  verdicts,  yet  an 
order  of  the  Court  ofChancerv  for  a  new  Trial  at 


'  Pemberton  v.  rcmberton,  Cliirlccv.  IMuntc^omery,  2  Atk. 

13  Vcs.  200.  37S.  Ricliurds  v.  Svmes,  2  Atk. 

"    Hiiker  V.  Ilirt,  1    Ves.  28.  WIO. 
W'finleu,  &c.  of  St.  Paul's   v,         *   lb.  and  see  Pemberton  v. 

Blorris,  i)    Ves.     I(i5.    and  see  Pemberton,  11    Ves.  53. 
p;irliculi\rlv    Qiiten    and     the         '  Coker  v.   Farewell,   2    P. 

Itailifls,  &<\of  lieudlrv,  1    P.  Wms.5()3. 

"Wnis.      207.      See    C'dker    v.  ^    IJaker  v.  Hart,  3  Atk.542. 

Farewell,  2  P.  A\ms.  5(J1.  and  S.  C.  1  Ves.  28. 
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Bar  was  upon  the  circumstances  of  the  Evidence 
refused  ''. 

The  Court  will  not  grant  a  new  Trial  upon  a 
suggestion  that  the  Party  was  not  apprized  of  a 
particular  Evidence,  and  therefore  not  prepared  to 
give  an  answer;  for  on  finding  such  Evidence 
brought  forward,  it  was  in  his  power  to  be  non- 
suited, and  then  he  might  have  come  back  to  the 
Court  for  new  directions,  and  another  Issue  at 
Law  would  have  been  directed,  notwithstanding 
the  Nonsuit  '. 

After  a  Trial  and  a  verdict,  a  new  Ejectment 
cannot  be  brought,  without  leave  of  the  Court ''. 

The  Chancellor  may  go  farther  in  the  direction 
of  a  new  Trial  than  Courts  of  Common  Law 
can  ;  for  if  a  verdict  is  not  against  Evidence,  a 
Court  of  Law  cannot  grant  a  new  Trial,  but  a 
Court  of  Equity  will,  in  order  to  have  justice  done ; 
for  the  verdict  must  be  such  as  will  satisfy  the 
conscience  of  the  Court'.  If,  therefore,  new  Evi- 
dence be  discovered  after  the  Trial,  a  new  Trial 
will  be  ordered  by  the  Chancellor'". 

In  many  cases,  the  Court  considers  it  as  con- 
ducive to  Justice  to  direct  a  Trial  at  Law:  as 
where  a  question  was,  whether  a  Bill  of  Exchange 
was  usurious";  or  what  damages  had  been  sus- 
tained, by  piratinga  Work ". 

*•  Salter  v.    Hite,  7  Bio.  P.  '"  Stace  v.    M abbot,  2  Ves. 

C.  189.  Torn].  Edit,  but   see  553. 

Sands  V.  Sands,  I  Ves.  495.  "  6  Ves.    19:3.  cit.  1  Turn. 

'  Richards  v.  Synies,  2  Atk.  and  Ven.  ol5. 

321.  S.  C.  Barn.  90.  "  Selwyn      v.      Bridgman, 

"  Sands  V.  Sands,  1  Ves.  495.  mentioned  1    Turn,  and  Ven. 

'   Lord  Faulconberg  against  315. 
Pierce,  Ambl.  210. 
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Rehtaring. 

A  Party  dissatisfied  with  a  Decree,  mayappfy 
for  ;i  Rehearing  to  the  Judge,  who  decided  the 
cause.  A  caveat  is  in  such  case  entered  to  pre- 
vent the  signing  and  enrolment  of  the  Decree  for 
twenty-eight  days  ;  for  after  Enrolment,  as  before 
observed,  it  cannot  be  reheard''.  Though  only 
one  of  several  Defendants  has  signed  and  enrolled 
the  Decree,  it  prevents  a  Rehearing''. 

The  granting  of  a  Rehearing  does  not  stay  pro- 
ceedings on  the  Decree,  unless  a  special  order  be 
obtained  for  that  purpose*. 

By  an  order  ',  a  Deposit  of  .^10  must  be  made 
by  the  Party  applying  for  a   Rehearing. 

When  a  Petition  of  Rehearing  is  signed  by  two 
Counsel,  such  Credit  is  given  by  the  Court  to 
their  opinion  that  the  cause  ought  to  be  reheard, 
as  to  order  it  to  be  set  down  ^ 

It  is  discretionary  in  the  Judge,  whether  he 
will  allow  a  rehearing";  and  Lord  Tliurlow  on  one 
occasion  refused  it*  ;  but  in  general,  the  Chan- 
cellor considers  it  as  his  duty  to  rehear  whew 
called  upon  so  to  do,  in  order,  if  possible,  to  save 
the  expcnce  and  delay  of  an  Appeal "" , 

The  Petition  ought  to  state  the  grounds  on 
which  it  is  sought  to  rehear  the  cause  ''. 

In  a  Case,  in  which  Lord  Hardwickc,  on  aJle- 

*  3  P.  Wms.  371.  "  3  P.  Wms.  8. 

•"  Gore  V.    Purdon,  1  Sch.         '  Fox    v.    Mackretli,    Har. 

andLcfr.  2'J4.  Juri.  Arg.  451. 

'  30  Aijril  l70l.See4Bro.         "   Pentland     v.     Stokes,    2 

C.C.  545.  Ball  and  Beatty,  76. 

•  Ord.  Cha.  208.  "  Gifford  v.'  Hart,    1    Scb. 
»  Amljl.91.  andLefr.aOa 
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hearings  altered  his  opinion,  he  observed,  "  these 
are  the  reasons  which  induced  me  to  alter  my 
opinion,  and  I  am  not  ashamed  of  doing  it  j  for 
I  always  thought  it  a  much  greater  reproach  in  a 
Judge'to  continue  in  his  error,  than  to  retract  W  *' 

Lord  Kin<r  observed,  "  in  cases  where  he  him- 
self  was  not  fully  satisfied,  he  would  never  reverse 
his  Predecessor's  decree''." 

Upon  a  Petition  by  the  Plaintiff  to  rehear,  the 
cause  is  open  as  to  the  ichole  and  ever i/ pari  of  it 
with  respect  to  the  Defendant  ;  but  as  to  the 
Plaintiff  it  is  only  open  as  to  those  parts  of  it 
complained  oi  in  the  Petition  \  If  the  Petition 
be  against  the  Decree  in  general,  though  particular 
reasons  are  given,  the  whole  is  open  '*. 

Upon  rehearing  a  Cause  which  was  originally 
heard  before  the  Chancellor,  it  must  be  opened 
as  a  Case''. 

It  seems  there  may  be  two  hearings  at  the  Rolls, 
and  a  Hearing  upon  Appeal  before  the  Chancel- 
lor*^;  but  a  Rehearing  will  not  be  allowed  after 
an  Appeal  to  the  Chancellor  from  the  Rolls  lias 
been  dismissed  %  unless,  perhaps,  where  there  is 
manifest  mistake;  or  where  the  Judge  who  made 
the  Decree  has  reason  to  apprehend  from  his 
own  reflexions,  that  he  has  mistaken  the  Case  ^ 

y  Gallon  V.  Hancock,  2  Atk.  '  2  Atk.  50. 

439.  ^  Brown  v.   liiggs,   8  Ves. 

^  Osgood   V.  Strode,    2    P.  5G3. 

Wnis.  258.  "  Fox   v.  3'Iackreth,  1  Vol. 

*  Rawlins    v.    Powell,    1  P.  Har.  Jur.  Arg.   451. 

Wnis.  300.  ^  East     India   Company  v. 

"   Colchester   v.  Colchester,  Boddara,  13  Ves.  423. 
Sch.  Cas.  in  Ciian,  13,  14. 
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After  twenty  years  have  elapsed  from  the  timeof 
the  Decree,  the  Court  will  not  permit  a  rehearing^. 

There  cannot  be  a  rehearing  after  a  Decree  by 
consent ''  ;  but  an  Agreement  to  submit  to  such 
Decree  as  the  Court  should  make,  and  that  nei- 
ther party  should  bring  an  Appeal,  does  not  pre- 
vent a  rehearing  '. 

Sometimes,  when  a  Cause  comes  on  for  further 
directions,  and  the  Decree  appears  to  be  wrong, 
it  is,  by  the  consent  of  all  Parties,  varied,  and  got 
rid  off  by  a  short  Petition  of  Rehearing  ''. 

If  the  objection  to  a  Decree  is  upon  matter  of 
Law  apparent,  or  a  mistake  in  Law,  to  be  col- 
lected from  all  the  Pleadings  and  Evidence,  the 
Decree  not  being  signed  and  enrolled,  it  is  the 
subject  of  a  Rehearing,  and  there  is  no  occasion 
for  a  Bill  in  the  nature  of  a  Bill  of  Review,  unless 
a  Supplemental  Bill  is  also  necessary  to  introduce 
new  facts;  in  which  case  the  Cause  will  come  on 
to  be  heard  upon  the  matter  of  that  Supplemental 
Bill,  together  with  a  Rehearing  of  the  original 
Cause,  and  the  Court  will  vary  the  Decree  upon 
the  rehearing  ;  taking  into  consideration  the  new, 
or  lately  discovered  Facts  ;  but  there  is  no  in- 
stance of  a  Bill  in  nature  of  a  Bill  of  Review  upon 
Error  apparent'. 

8  Smith  V.  Cave,  3  Bro.  Ca.         '  Bluck    v.     Tawcet,   3  P. 
C.   G4:J.   iu  note.  S.  C.  Ambl.     Wms.  242. 
049.  ""   Bailey  v.     Elkins,   7  Vcs. 

*"  Kin<;     V.     ^Vightmau,    1     p.  324. 
Anstr.  80.  '  Perry  and  Philips,  17  Ves. 

178. 
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If  a  Rehearing  is  permitted,  the  Party  is  bound 
to  pay  such  Costs  subsequent  to  the  Decree,  as 
the  Court  shall  think  proper'". 

If  there  has  been  a  Decree  wm  by  default,  the 
Court  will  allow  a  Rehearing,  on  terms  "  ;  but  the 
Decree  must  be  compleat  and  absolute  before 
there  can  be  a  Petition  for  a  rehearing". 

If  a  Decree  be  had  by  default,  and  there  is  a 
Petition  for  a  Rehearing,  and  the  Person  in  pos- 
session of  the  Decree,  does  not  attend  at  the  Re- 
hearing, the  Bill  will  be  dismissed  with  Costs  ^s 
to  the  Petitioner  P. 

Motions  after  Decree. 

We  shall  now  notice  the  Motions  which  are 
frequently  made  after  a  Decree. 

1 .  Motion  to  rectify  the  Minutes  of  the  Decree, 

It  has  always  been  the  practice  of  the  Court  of 
Chancer}'^  to  receive  petitions  from  either  side  to 
rectify  the  minutes  of  any  Order  or  Decree  pro- 
nounced by  the  Court,  while  the  same  rests  in 
minutes,  without  being  drawn  up  by  the  Register 
in  form  ;  and  to  vary  or  alter  such  minutes,  if 
the  Court  shall  see  sufficient  cause  at  any  time 
before  the  order  or  decree  be  regularly  passed  by 
the  Register,  and  entered.  While  the  decree  rests 
in  minutes,  it  is  to  be  considered  as   imperfect, 

^  Vid.    General    Order,    4     apjainst    Cunningham,   Ambl. 
Bro.   C.    C.    54G.   Vowles    v.     89. 
Young,  9  Ves.  173.  "  Baxter  v.  Wilson,  2  Atk. 

"  Vowles  V.    Young,  9  Ves.     152. 
173.    and    see     Cunningham        ^  Wilson    v.    Dabbs,     ScL 

Cas.  in  Ca.  50. 
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and  liable  to  be  altered  at  any  time,  by  applicatiort 
to  the  Lord  Chancellor,  in  order  to  have  the  same 
perfect  and  agreeable  to  his  Lordship's  opinion, 
before  it  is  drawn  np'  It  is  said  to  have  been 
ordered,  that  no  application  shall  be  made  against 
the  Minutes,  after  a  Week  ^;  but  it  has  been  held, 
that  a  decree  may,  on  a  proper  application,  be 
altered  the  same  term  it  is  pronounced  %  or  at  the 
seals  after'*  without  a  rehearing  ;  an  omission,  how- 
ever, in  a  decree,  of  a  direction  quite  of  course, 
the  usual  direction,  for  instance,  "for  the  Parties 
to  be  examined  on  interrogatories","  or  on  a 
Bill  by  Creditors,  "  to  take  an  account  of  the  per- 
sonal Estate^"  will  be  supplied  on  motion*^. 
And  so,  in  like  manner,  a  clear  mistake  in  a  mere 
matter  of  figures,  may  be  rectified''. 

If  a  Decree  rests  in  minutes,  and  the  Defen- 
dant dies  before  it  is  drawn  up,  the  decree  camiot 
be  past  and  entered,  nunc  pro  tunc,  but  the  Suit 
must  be  revived,  before  the  decree  is  drawn  up'. 

Sometimes,  though  it  is  irregular,  a  point  is 
argued,  by  leave  of  the  Court,  on  a  motion  to 
vary  minutes''. 


*  See  Arg.  in  Sir  Jolm  Eden  '  Pickard  v.  Matlieson,  7  Ves. 

and  others,  Appellants,  v.  the  293. 

Earl  of  Bute  and  others,?  vol.  «  gge  Newhouse  v.  Mitford, 

Bro.  P.  C.  20-1.  12  Ves.  450.  Lane  v.   Hobbs, 

*>  Anon.  SeU^ctCas.  21.  12  Ves.  458. 

'  Vauohan  and  Bhik.-.  Vin.  "  Pract.  Reg.  Wyatt's  Edit. 

Ahr.  tit.'  Dcrrce  (D).  Ca.  25.  155. 

"  1  Turn,  and  Ven.  100.  in  '  Bertie  v.    Lord   Falkland, 

note.  1  Dick.  25. 

'  Wallis  V.  Tliornas,  7  Ves.  "  Pcny   y.  Phillips,   1  Ves. 

L'82.  jun.251. 
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^.   To  suspend  the  Execution  of  a  Decree. 

The  Execution  of  a  Decree  is  not  staid  by  an 
appeal  to  the  Chancellor,  or  to  the  House  of  Lords'; 
but  a  motion  may,  under  special  circumstances, 
be  made  to  the  Chancellor,  where  the  appeal  is 
to  him,  or  to  the  House,  where  the  appeal  is  to 
the  House  of  Lords,"",  or  to  the  Court  below,  to 
stay  the  execution  of  the  decree  till  the  appeal  is 
decided ;  but  it  is  more  expedient  that  the 
application  should  be  made  to  the  House,  rather 
than  to  the  Court  below,  as  the  order  made  by 
the  Court,  might  be  the  subject  of  appeal ". 

The  House  of  Lords,  on  such  special  application, 
will  determine  as  to  the  mode  of  proceeding, 
either  by  bringing  forward  the  appeal,  or  by 
deciding  itself,  or  remitting  the  Suit  to  the  Court 
below  to  decide,  under  what  regulation  such 
order  should  be  made". 

Itseem.sto  be  a  general  Rule  that,  on  such  ap- 
plication to  the  Chancellor,  the  costs  of  the  motion 
follow  the  Judgment;  for  such  motions  amount 
in  effect,  to  a  rehearing  i*. 

If  a  Decree  be  for  the  specific  performance  of 
a  contract,  and  there  be  an  appeal  to  the  Chan- 
cellor, the  Chancellor  will  upon  application  for 

^Warden  and  Minor  Canons  °  Huguenin   v.  Baseley,  15 

of  St.  Paul's  V.  Morris,  9  Ves.  Ves.  182. 

316.  and  vid.  General  Order  of  °  Gwyne  v.  Lethbridge,  14 

the  House  of  Lords,   12  Aug.  Ves.  5SG. 

1807.  15  Ves.  184.  p  WiUan    and   WiUan,    16 

™  Popham  V.  Horner,  Colles  Ves.  89.  and  218.  Monkhouse 

Appeal  Cases,  Waldo  v.  Caley,  v.    Corporation    of    Bedford, 

16  Ves.  206.  IT  Ves,  aSl. 
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that  pu^pose,   suspend  the  execution   of  the  Con- 
veyance, but  will  do  no  more^. 

In  a  case  where  a  Mortgagee  obtained  a  Decree, 
it  was  on  motion  suspended  for  six  months,  upon 
the  Mortgagor's  bringing  the  Money  into  Court, 
consenting  to  a  Receiver,  and  paying  Interest  and 
costs,  and  the  Plaintiff's  undertaking  to  repay,  if 
the  Decree  should  be  reversed  ^ 

3.  Motion  to  restrain  a  Creditor  from  suing  at  Law. 

Before  a  Decree^  a  Creditor  cannot  be  stopj)ed 
from  proceeding  at  Law";  but  where  a  decree  has 
been  made  for  the  administration  of  Assets,  a 
motion  may  be  made  by  the  Executor  to  restrain 
a  Creditor  from  j)roceeding  at  Law,  upon  an 
affidavit  by  the  Executor  what  money  he  has 
in  his  hands.  Until  notice  of  the  Decree  to  a 
Creditor,  the  Party  seeking  to  restrain  his  pro- 
ceedings at  Law  must  pay  the  costs  occasioned 
by  not  giving  notice,  and  suffering  him  to  go  on. 
But  after  notice  he  is  not  allowed  costs'.  In  one 
case  it  was  held,  that  only  those  Creditors  who 
filed  the  Bill  and  obtained  a  decree  could  be  de- 
prived of  the  advantage   of  proceeding  at  Law". 

If  the  Creditor  brought  his  action,  before  the 
Bill  was  filed,  and  chooses  to  discontinue,  he  will  be 


'^  Gu-yn   V.     Lethbridge,    14  '  Paxton  v.  Doui^las,  8  Ves. 

Ves.  585.  52D,  and  see  Hardcastli'  against 

'  Monkliouse  v.  Corporation  Chettle,  4  Bio.  C.  C.  Aiui. 
of  Bedford,  17  Ves.  ;i60.  "  Sheppard  v.  Kent,  2  Vem. 

'  Rush  V.  Higgs,  4  Ves.  638.  435. 
and  see    Liirgan  v.    IJowen,    1 
Sch.  and  Lcfr.  200. 
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allowed  to  prove  his  costs  at  Law,  in  addition  to 
his  debt  \ 

Formerly,  where  there  had  been  a  Decree  for 
administration  of  assets,  the  Court,  on  a  Billjilcd 
by  the  Executor,  against  a  Creditor  suing  at  Law, 
obtained  an  injunction  to  stay  proceedings''. 
But  Lord  Rossli/n  altered  the  practice,  and  per- 
mitted a  motion  to  be  made  to  restrain  a  Creditor 
suing  at  Law;  and  Lord  FJdon  adhered  to  that 
practice ''. 

There  does  not  seem  any  diflerence,  whether 
the  Decree  for  the  administration  of  assets,  is  at 
the  suit  of  Creditors  or  of  the  Executor  :  in  both 
cases,  the  Creditor  is  restrained  >. 

4.  Motion  to  enlarge  Time  for  Payment  of  Mortgage 
Money. 

Upon  a  Bill  of  Foreclosure,  the  Court  will, 
though  with  regret,  as  the  Mortgagee  is  often  a 
great  sufl'erer  by  it,  enlarge  the  time  for  payment 
of  the  Mortgage  Money  %  for  six  months,  and 
again  for  three  months,  upon  payiwg  the  interest 
due,  and  costs  ^  but  if  a  Bill  is  brought  to  redeem^ 
the  Court  will  not  extend  the  time  for  payment  of 
the  Morfgage  Money  ^. 

'■  Goate  ag-ainst  Fryer,  3  Bro.  Sir  Chas.  Cox's  case,  3  P.  Wins. 

C.  C.  23.                   '  343. 

"■  SeeFarnhamv.  Burrouj^hs,  ''  Paxton  \.  Douglas,  8  Ves. 

1  Dick.  03.   Douglas  v.   Clay,  520. 

ib.   p.   393.   Kenyon  v.  Wov-  ^  See  1  Bro.  C.  C.  185. 

thington,   2    Dick.    008.  and  '  Novosielski  v.   Wakefield, 

Broolvs      against      Reynolds,  17  Ves.  417. 

1  Bro.  C.  C.  183.  a  case  of  that  *  Monkhouse  v.  Corporation 

kind.     See  also  what  is  said  in  of  Bedford,  17  Ves.  382. 

"  17  Ves.  417. 
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^5.  That  Trustee  may  lease  InfanVs  Estate. 

Where  the  property  is  small,  the  Court  will  on 
motion,  and  without  a  reference  to  the  Master, 
make  an  order  that  the  Trustee  may  be  at  liberty 
to  let,  with  the  approbation  of  the  Receiver  ;  but 
that  this  should  not  extend  to  building  Leases  ; 
nor  extend  beyond  the  Infant's  Minority  ^ 

6.  jf  or  Paymcnl  of  Moneif  into,  or  out  of  Court, 

After  the  usual  decree  for  an  account,  the 
Court  will,  on  Motion,  order  payment  into  Court 
of  the  amount  of  the  principal  sums  admitted  to 
be  due  by  examination  upon  interrogatories,  but 
will  not  extend  the  order  to  Interest '':  or,  at  least, 
not  to  all  the  Interest,  admitted  to  be  due  ^ 

An  order  for  a  transfer  and  payment  of  Money 
out  of  Court  may  be  made  where  the  right  is 
clear,  though  the  cause  has  abated  by  the  death 
of  the  Plaintiff'. 

If  the  Representative  of  a  deceased  Person 
move  as  such,  for  payment  of  money  out  of  Court, 
there  must  be  a  Prerogative  Administration'' . 

7.  For  leave  to  prosecute,  or  come  in  under,  a  Decree. 
Any  Creditors  who    come  in   under   a  Decree 
for  an  Account,  may,  if  necessary,  obtain  an  order 
to  prosecute  the  Decree ''. 


ep V.  Bell,  0  Ves.  419.  "  Challnor    v.     Murhall,  G 

^  Wood  V.  Downs,  18  Ves.  Ves.  118.   Newman  v.    Hodg- 

49^  son,  7  Ves.  409.    'riionaas  and 

'  Fairly  V.  Freeman,    men-  Davies,  12  Ves.  417. 

tioned  18  Ves.  50.  '  Creuzev.  Hunter,  2  Ves. 

'  Roundell  v.  Currer,  G  Ves.  Jun.  105. 
250. 
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A  Defendant,  if  interested  in  taking  the  Ac- 
counts against  an  Executor,  a  Co-Defendant,  may 
move,  that  he  be  allowed  to  attend  the  Master  in 
taking  the  Accounts  ''. 

S.   To  conjirm  Reports  Nisi ^  or  Absolute. 

Reports  will  presently  be  observed  upon. 

Reports  regarding  Receivers^  Guardians^  or 
Maintenance,  are  never,  it  seems  confirmed  '. 

Nothing  but  an  Order  for  setting  down  excep- 
tions for  Argument  is  a  sufficient  cause  against 
making  the  Order  for  confirming  the  Report  ab- 
solute. Filing  exceptions,  and  making  the  de- 
posit, are  of  no  avail,  without  that  Order''. 

Either  party  may  set  down  exceptions  to  be 
argued.  Sometimes  the  party  against  whom 
exceptions  are  taken,  sets  them  down,  though  at 
some  expence,  because  he  can  choose  where  to 
set  them  down*". 

If  a  Motion  to  confirm  a  Purchase  w«s«be  made 
on  the  last  seal-day  but  one,  and  if  on  that  day,  the 
eight  days  have  not  expired,  the  Purchaser  can- 
not move  on  the  last  seal-day,  that  two  days  after, 
when  the  eight  days  have  expired,  he  may  move 
to  confirm  the  Report  nisi  ^ 

After  a  Report  is  confirmed  of  a  person  being 
the  best  Purchaser,  he  must,  from  that  time,  or 
rather  from  the  time  when  hecould  have  confirmed 


"  See  Pearcev.  Crutchfield,         "  Gildart    v.    Moss,  4  Ves. 
16  Ves.  jun.  49.  G18. 

'   Thomas  v.    Dawkins,     3         "  lb. 
Bro.  C.  C.  509.  '  Coffin  v.  Cooper,  11  Ves. 

600. 
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the  Reports,  pay  Interest  on  'lis  l^urchasc  Money, 
and  the  Seiler  becomes  u  Trustee  for  the  Purchaser, 
and  the  Purchaser  has  all  the  advantage  or  dis- 
advantage ofaiiy  casualty  after  that  time  ''. 

Where  Estates  for  Lives  have  dropped  in  be- 
tween a  person's  being  reported  the  best  Purcha- 
ser by  the  Master,  and  his  taking  possession,  the 
Court  have  directed  the  Purchaser  to  make  some 
compensation,  in  consideration  of  the  Estate  being 
bettered,  or  otherwise   to  have  the  Estate  resold  '. 

In  a  case  where  there  was  a  Loss  by  Fire,  after 
the  Report,  but  before  the  Confirmation,  it  was 
determined  that  it  should  fall  upon  theV^endor; 
and  the  circumstances  that  the  Sale  had  been  de- 
layed by  the  Purchaser,  having  opened  the  Bid- 
dings, was  not  considered  as  of  importance  ^. 

The  Rule  that  a  Purchaser  shall  have  posses- 
sion from  the  Quarter-dai/  preceding  the  Sale, 
does  not  apply  to  a  Colliery.  The  period  in  such 
case  is  from  the  Month  or  Week,  in  which  the 
purchase  takes  place,  according  to  the  usual  course 
of  taking  the  Account'. 

One  Purchaser  will  not  be  permitted  to  be 
substituted  for  another,  though  he  ofl'ers  to  pay 
in  the  Purchase  Money,  unless  upon  an  Aifi- 
davit,  that  there  is  no  underhand  bargain  '". 


s  Twig  V.   Fj field,   13  Ves.  "  Expaite    Minor,    11    Ves. 

517.  559. 

"   Exparte   M-iiuiing,    2    P.  '   Wit-n  v.  Kirton,  SVes.  502. 

Wms.  410.  "^    Vnlev.  Daveii|M)rt,  GVes. 

'  Blount  V.  Blount,  3  Atk.  ()15.  Kigby   v.  Macnamaras,  6 

C38.  Ves.  515. 
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9.  Motion  for  new  Trial  of  an  Issue. 

This  subject  has  already  been  adverted  to". 

The  Court,  in  these  cases,  feels  the  great  disad- 
vantage of  judging  of  the  Evidence  from  the 
Judge's  notes ". 

If  a  Verdict  is  founded  upon  Evidence  that 
ought  not  to  have  satisfied  the  Judge,  a  new 
Trial  will  be  granted.  On  the  other  hand,  if  it 
ought  to  have  satisfied  the  Judge,  no  new  Trial 
will  be  granted  ". 

A  Party  to  an  Issue    cannot  have  a  new  Trial 

on  the  ground,    that  he  had    kept    back  material 

evidence.     Ifit  had  been    kept    back  bi/ accident, 

fraud,  or  surprise,  and    not  c.v  proposito,  it  would 

be  ditferenf. 

10.  Motions  respecting  Defendant's  Examination, 
Upon  a  Motion  for    a  Commission   to  take  the 
Defendant's  Examination,  the   time  is  left  to  the 
Master,  and  is  not  limited  by  the  Order  "i. 

If  an  Examination  taken  before  the  Master  in 
pursuance  of  a  Decree,  is  satisfactory  to  the  Mas- 
ter, but  not  so  to  Parties  in  the  Cause,  an  order 
maybe  obtained  to  refer  the  examination  back  to 
the  Master  to  look  into  it,  and  see  whether  it  is 
sufficient  ;  and  this,  in  general  terms,  and  with- 
out stating  any  particuhw  points  of  objection ; 
and  if  he  reports  it  sufficient,    an  exception  may 


"  Ant  e,  p.3(>7.  ''  Standen    v.    Edwards,    1 

■^  Bates  V.    Graves,  2    Ves.     Ves.  Jun.  133. 

Jul).  288.  "  Hairby  v.  Emmet,  5  Ves. 

"  lb.  683. 
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he  taken  to  Ijis  Report,   and  the  Judgment  of  the 
Court  obtained. 

But  the  taking  of  exceptions  in  this  general 
manner  is  inconvenient  and  discouraged,  and  in  a 
case  of  that  description  where  the  exception  was 
overruled,  the  Court  has  given  Costs  beyond  the 
Deposit'. 

An  order  may  be  obtained,  (but  it  is  not  of 
course,)  that  the  Plaintiff  may  be  at  liberty  to 
add  new  Interrogatories  for  the  examination  of  the 
Defendant,  the  Examinations  already  put  in,  be- 
ing reported  insufficient'. 

After  a  Decree,  a  Motion  may  be  made  by  one 
Defendant  for  an  order  to  examine  another  De- 
fendant ;  but  the  order  is  not  of  course,  after  a 
decree,  as  it  is  when  application  is  made,  Z/c/bre  a 
Decree*. 

A  Defendant",  or  Solicitor',  arrested  on  his 
return  home  from  his  examination  before  the 
Master,  will,  on  Motion,  and  Affidavit,  be  dis- 
charged, and  not  only  in  the  original  Action,  but 
also  from  Detainers  afterwards  lodged  against 
him  '\ 

11.  Motion  that  Purchaser  may  compleat  his  Pur- 
chase ;    or  by  the  Purchaser,  that  he  may  pay  in 
his  Purchase  Money. 
If  a   Purchaser  under  a  Decree,   delays  paying 

'   Hurcell   V.    M'Namara,  12  "  hid-icr  v.    Bird),   9  Ves. 

Ves.  KiO.  (i». 

*  Anon.  3  Atk.  511.  *  EN[)arte   Ledwicli,  8  Ves. 

'   Franklyn  v.     CoUjuhoui),  598. 
IC  Ves.  218. 
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his  Purchase  Money,  a  Motion  may  be  made  for 
an  order  upon  him,  to  compleat  his  Purchase, 
by  paying  the  Purchase  Money,  with  Interest  at 
four  per  cent,  from  the  time  he  was  reported  the 
best  Purchaser'';  and  if  he  disobeys  the  order,  he 
may  be  committed*. 

It  has,  however,  been  held,  that  if  a  Purchaser 
submits  to  forfeit  his  Deposit,  he  is  not  bound  to 
proceed  in  his  purchase  \ 

One  Purchaser  of  a  Lot  may,  on  Motion,  be 
substituted  for  another,  on  the  consent  of  the 
original  Purchaser  and  all  the  Parties  in  the 
Cause  *. 

Iftwo  persons  make  a  joint  purchase,  one  of  the 
Purchasers  will  not  be  allowed  to  move   to  pay 
into  Court  one  Moiety  of  his  Purchase  Money  **. 
14.  Motion  to  open  Biddings, 

Biddings  arc  opened  for  the  benefit  of  the 
Suitor  and  of  the  Estate,  and  not  for  the  advan- 
tage of  the  Purchaser  •". 

A  Person  who  from  speculations  of  his  own, 
opens  Biddings,  but  is  not  the  Purchaser,  is  not 
entitled  to  his  Costs,  although  the  Estate  upon 
the  Resale,  sells  at  a  much  higher  Price '^;  but  if 
the  Party  opening  the  Bidding  does  it,  not  on  his 

"  Child  V.  Lord  Abingdon,  "  Darkin  v.  Marye,  1  Anstr. 

1  Ves.  Jun.  94.  12. 

^  Landown  v.   Elderton,  14  "  Anonym.  1  Ves.  Jun. 453. 

Ves.  512.  ^  1^'g'^y  v-  Macnamara,    6 

*  Saville  V.  Saville,  1  P.  Ves.  4G6.  Earl  of  Macclesfield 
Wms.  745.  V.  Blake,  8  Ves.  214.  Trefusis 

*  Matthews  v.  Stubljj,  2  v.  Clinton,  1  Ves.  and  Bea, 
Bro.  C.C.  391.  361. 


384  EQUITY  JURISDICTION. 

own  account,  but  for  the  benefit  of  the  Family, 
who  by  an  advance  on  the  Resale  has  been  consi- 
derably benefited,  he  is,  under  the  special  circnm- 
stances,  allowed  his  Costs'". 

If  a  Solicitor  buys  in  Lots,  with  a  view  to  pre- 
vent a  Sale  at  an  undervalue,  he  will  be  obliged  to 
keep  the  Lots,  if  the  Court  thinks  he  ought '. 

Biddings  will  be  opened  on  a  proper  offer,  even 
in  favour  of  a  person  who  was  present  at  the  Sale  ^. 
A  motion  to  open  biddings,  will  not  be  allow- 
ed as  a  Rule,  merely  on  an  offer  made  of  ten 
per  Cent,  advance.  In  some  cases  upon  a  small 
Sum,  that  advance  will  be  sufficient';  in  some, 
even  a  less  advance  would  be  sufficient  ;  and  in 
other  cases  more  would  be  required'*.  When 
biddings  are  opened,  there  must  be  a  deposit; 
nor  will  the  Court  upon  particular  circumstan- 
ces, alter  the  Rule''. 

When  the  Manor  o?  Great  Thur low,  in  Norfolk, 
was  sold,  while  Lord  Thurlow  was  Chancellor, 
Mr.  Scott,  (now  Lord  Eldon)  moved  to  open  the 
biddings  before  Sir  Thomas  Sewell,  upon  an  ad- 
vance from  ^5700  to  ^6700.  The  Master  of 
the  Rolls  enquired,  what  deposit  would  be  made  ? 
m  answer,  Mr.  Scott  observed,  that  all  the 
Parties  were  satisfied  with    the  Purchaser,   upon 


*  Owen  V.  Foulkes,  9Ves.  '  Upton  v.  Lord  Ferrers,  4 

348.  West     and    Vincent,    12  Ves.  700. 

Ves.  0.  •>  White  and  Wilson,  14  Ves. 

^  Nelthorpe   v.    Pennymati,  152.  Andrews  v.    Emerson,  7 

14  Ves.  517.  Ves.  420. 

K  Rigby    V.    M'Namara,   G  '  Anon.  6  Ves.  513. 
Ves.  117.  Tait  v.  Lord  Noith- 
wick,  5  Vesi  055. 
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which  the  Master  of  the  Rolls  replied,  not  know- 
ing the  circumstance,  that  if  the  Lord  Chancellor 
was  the  Bidder,  he  should  make  a  large  deposit ; 
the  deposit  being  the  only  hold  the  Court  has  on 
a  Purchaser  ;  and  ordered  a  deposit  of  the  whole 
advance  ^. 

Biddings,  in  some  cases,  have  been  opened,  after 
confirmation  of  the  Report,  upon  a  satisfactory 
offer';  and  the  rule  formerly  was^  that  biddings 
might  be  opened,  after  the  report  was  confirmed, 
under  particular  circumstances,  and  in  the  dis- 
cretion of  the  Court '. 

A  great  increase  of  Price,  with  the  additional 
circumstance,  that  the  person  for  whose  benefit 
the  sale  was,  was  in  prison,  was  held  a  sufficient 
ground  to  open  the  bidding^. 

But  now,  it  seems,  after  the  conjirmation  of  the 
Report  of  a  Purchaser,  whose  conduct  has  been 
fair,  the  Court  will  not  open  biddings  on  account 
of  an  increase  of  price  offered ''j  or  of  negligence, 
surprise,  or  circumstances  of  that  kind  \  nor  un- 
less there  is  fraud^,  or  misconduct  in  the  Pur- 
chaser, or  fraudful  negligence  in  another  person  ; 
as,  the  agent  ;  or  unless  some  particular  principle 
arises  out  of  the    Purchaser's    character,  as  con- 

•*  lb.  p.  513.  Watson  v.    Birch,  2  Ves.  jun. 

•   Boyer   v.     Blackwell,    3  51.  S.  C.  4  Bro.  172. 

Anstr.  656.  '  Chatham    v.    Grugeon,   5 

'  White  V.  Wilson,  14  Ves.  Ves.  86. 

153.  and   see  Scott  v.  Nesbit,  "  Watson    against   Birch,  4 

3  Bro.  C.  C.  475.  Bro.  C.  C.  177.  and  see  Gower 

^  See  Executors   of  Fergus  and  Gower,  mentioned  in  that 

V.  Gore,  1  Sch.  and  Lefr.  350.  case ;  and     Prideaux    v.    Pri- 

"  Morrice  v.  Bishop  of  Dur-  deaux,  1  Bro.  C.  C.  287. 
bam,   11  Ves.  57.   overruling 

VOL.  II.  C    C 
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nected  with  the  ownership  of  the  Estate,  or  some 
Trust  or  Confidence,  or  his  conduct  in  obtaining 
the  Keport '. 

Biddings  will  be  opened  upon  a  second  appli- 
cation by  the  same  person,  and  payment  ot"  all 
costs,  the  Purchaser  not  appearing  upon  notice  °*. 

Where  biddings  are  opened,  it  is  upon  paying 
the  Costs  to  the  Purchaser,  and  the  Master  under 
the  general  direction  makes  the  allowance.  There 
is  no  instance  of  a  particular  direction  for  a  spe- 
cific txpence". 

14.  Motion  that  Executor  may  file  a  Will^  or  that 
Legatees  may. 

If  an  Executor  neglects  to  get  in  the  Testator's 
Estate  outstanding  on  Mortgage,  an  order  may  be 
obtained  by  Legatees^  that  the  Executor  should 
file  a  Bill  within  a  limited  time,  or  in  default,  that 
the  Legatees  may  be  at  liberty  to  file  a  Bill". 

Master's  Report. 

A  Report,  is  a  Master's  certificate  to  the  Court, 
of  the  facts  or  matters  directed  to  be  ascertained 
by  him,  or  how  upon  examination  they  appear 
to  him,  or  of  something  which  it  is  his  duty  to 
inform  the  Court  of**.     A  Report  is  necessary,  in 

'  Watsoa  V.  Birch,  4  Bro.  C.  °  Graves  v.   Hughes,   M.  S. 

C.  i?2.  24  Feb.  1813.  and  see  Ehnslie 

"'  Preston  V.  Barker,  10  Ves.  v.  M'Auly,  :1  Bro.  C.    C.  C26. 

140  P.SeeFlar.   Pract.  Newl.  Ed. 

»  Anon.  2  Ves.  Jun.  280.  p.  478. 
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order  to  take  notice  of  any  thing  in  the  Master's 
Office  p.  If  a  Master  to  whom  a  reference  is  made, 
is  incapable  of  attending  to  the  same,  the  matter 
will,  on  motion,  be  referred  to  another  Master  "J. 

A  special  Heport,  is  never  made,  unless  by  the 
direction  of  the  Court;  or  where,  from  the  dif- 
ficulty of  the  Subject,  the  Master  thinks  it  pro- 
per. 

Masters  in  Reports  which  are  special,  are 
not  to  set  forth  the  Evidence  with  their  opinions 
upon  it,  but  only  state  the  bare  matter  of  fact  for 
the  judgment  of  the  Court,  in  the  same  manner 
as  in  Courts  of  Law,  where  they  only  state  the 
facts  allowed  by  both  sides  in  a  special  verdict, 
but  never  meddle  with  any  part  of  the  evidence  oq 
either  side\ 

y  The  Master  cannot  proceed  upon  a  reference 
dedie  in  diein,  without  an  order  for  that  purpose'; 
but  the  order  is  not  imperative  on  the  Master: 
he  may  avail  himself  of  it,  or  not,  as  circumstan- 
ces passing  before  him,  call  upon  him,  in  the  ex- 
ercise of  sound  discretion*. 

When  the  Master  has  heard  both  parties,  he 
prepares  a  draught  of  his  Report,  and  at  the  re* 
quest  of  either  party,  issues  a  warrant  that  the 
Parties,  or  some  of  them,  do  again  attend  him, 
who  have  liberty  to  peruse  and  take  a  copy  of  the 

»  Fox    V.    Macreth,    1  Ves.  *  Purcell  v.   M'lVamara,    11 

jun.  (59.  Ves.  362.  overruling  Lui.jhain 

'i  Anon.  9  Ves.  341.  v.    Sturdy,    5   Ves.  423.  and 

■^  Duchess   of    Marlborough  see  1  Ves.  jun.  69. 

V.  Sir  Thomas  Wheat,  1  Atk.  *  Purcell   v.  M'iSamara,  11 

453.  Ves.  jun.  363. 

C  C  2 
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Roport,  and  after  that,  either  party  may  again 
attend  the  Master,  and  take  out  a  warrant  to  settle 
the  Keport,  which  the  Master  will  do,  unless 
either  party  brings  in  ohjection»  in  writing  to  the 
draught  of  the  Report,  and  takes  out  a  Warrant 
to  be  heard  thereupon  ;  and  then  the  Master  de* 
cidcs  upon  the  objections,  and  settles  his  Report, 
after  which  no  evidence  is  admitted  ".  After  the 
Report  is  settled,  either  party  may  take  out  a 
"Warrant  to  attend  the  signhtg  of  the  Report.  The 
Report  may  be  signed  after  the  Plaintiff's  death". 

If  the  Report  is  not  objected  to,  it  is  taken  to 
be  correct "";  and  a  motion  may  be  made  to  con- 
firm the  same  nisi,  which  afterwards,  on  another 
motion,  will  be  made  absolute''. 

After  the  Masters  Report  is  confirmed,  the 
Court  will  not,  on  an  application  for  that  pur- 
pose, order  the  Report  to  be  reviewed.  Errors  in 
computation  merely,  may  be  set  right  at  any  time^. 

By  a  standing  order  made  by  the  Lords  Commis- 
sioners in  4  IVil.  ^  uMarij,  it  w^as  directed  that  all 
Reports  should  be  filed  within  four  days  after  the 
making,  otherwise  no  decree,  order,  or  proceed- 
ings to  be  had  thereupon  ;  but  this  order  is  not 
literally  adhered  to,  and  it  is  sufficient  if  the  Re- 
port be  filed  before  any  proceedings  or  order  is 
made  thereupon  '. 

If  the  report  be  objectionable,  either  party  may 

■  Newl.   Har.  p.  479.  and  7  "  See  ante. 

Vc9.  587.  there  cited.  ^  Hawkins  r.    Day,    1  Ves. 

'     See   case    mentioned    iii  184. 

Morgan  v.  Scudumore,  3  Ves.  '  Eyles  v.  Ward,  2  P.  Wma. 

197.  517. 

"  Da  Costa  v.  Da  Costa,  3 
P.  Wms,  142. 
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except  to  the  same,  upon  making  a  deposit 
with  the  Register,  and  the  exceptions  will  be 
argued  before,  and  determined  upon  by,  the 
Court. 

When  the  Master  by  his  Report  ^nds  a  facly 
and  his  judgment  is  founded  on  evidence,  he 
ilelivers  a  Draft  of  his  Report  before  he  signs  it, 
that  the  parties  may  take  objections ;  without 
which,  unless  by  special  order,  they  are  preclud- 
ed from  excepting*. 

Where  the  party  who  took  exceptions  did  not 
lay  a  material  piece  of  Evidence  which  he  had 
then  in  his  power  before  the  Master,  to  which  the 
error  in  the  Master's  Report  was  owing,  the 
Court  would  not  direct  the  Master  to  review  his 
Report  upon  any  other  terms  than  the  Excep- 
tant's giving  up  his  deposit^. 

Where  the  reference  to  the  Master  is  to  see, 
whether  an  answer,  examination,  or  deposition,  is 
pertinent  or  impertinent,  the  Master's  Judgment 
is  founded  merely  on  his  conception  of  the  matter. 
These  Reports  are  not  confirmed:  he  issues 
no  draft  to  ground  objections  ;  but  the  party 
takes  exceptions  to  the  Report  in  the  first  in- 
stance '^. 

Exceptions  cannot  be  taken  to  the  Master's 
Report  for  Costs  only  '\  nor  for  Costs,  though 
joined  with  other  matters   of  exception;  but  the 

'  See  ex  parte  Bax,  2  Ves.  the  Practice  in  Priceand  Shaw, 

389.  2  Dick.  7:32,3. 

*  Hedges  v.Cardonel, 2  Atk.  **  Fitt  v.  Mackreth,  3  Bro. 

408.  321.  and   see    Purcell  v.    M< 

^  Register's    Statement    of  JJaraara,  12  Ves.  170. 
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wav  is  in  such  case,  to  petition^  stating  the  arti- 
cles objected  to,  and  praying  leave  to  except  ^, 

It  a  Decree  has  directed  Costs,  and  the 
Master  has  not  taxed  them,  an  Exception  will 
lie  ;  but  if  he  has  proceeded  upon  the  Costs,  and 
has  not  allowed  several  items  which  are  claimed, 
there  must  be  a  Petition  %  pointing  out  the  parti- 
cular grievance,  and  praying   leave  to  except"^. 

Upon  arguing  the  Exceptions,  no  Evidence  is 
admitted  in  support  of  the  same,  but  what  was  laid 
before  the  Master  upon  the  objections ". 

The  Plaintiff,  it  seems,  may  take  Exceptions 
to  the  Master's  Report,  and  at  the  same  time  set 
down  the  cause  [or  farther  directions^. 

If  the  Master,  by  his  Report,  states  that  he 
cannot  take  the  account  which  has  been  directed, 
this  is  the  subject  of/a/V/^er  directions,  rather  than 
of  exceptions  ^. 

Exceptions  having  been  filed,  but  not  set  down 
to  be  argued,  is  no  cause  against  confirming  a  Re- 
port *". 

If  the  Exceptant  prevails  in  any  of  the  Excep- 
tions, he  is  entitled  to  the  deposit'. 

Exceptions  to  the  Master's  Report,  under  a 
Decree  made  at  the  Rolls,  may'',  nay  ought ',  to  be 


"*  Lucas  V.  Temple,  9  Ves.  '  Lupton  v.  White,   15  Vcs. 

299.  which   seems  to  overriile  43(5. 

Holbecke  v.  Sylvester,  (i  Ves,  ^   Abel  v.  Nodes,    2  Dick. 

417.  730. 

"  6  Ves.  417,  '  Parker    against  Proiit,  4 

*  12  Ves.  171.  Bro.  C.  C.  1. 

*  Primrose  V.  Broraley,  citfd  ^   Burdon  v.  Burdon,9  Ves. 
Kewl.  Harr.  180.  499. 

*  Yeo  V.  Frere,  5  Vcs.  424,  '  See  Fritweil    and   Kav,  2 

Pick.  (iOO. 
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set  down  before  the  Lord  Chancellor  ;  but  upon 
special  reasons,  the  Chancellor  may  order  them 
to  be  transferred  to  the  Master  of  the  Rolls'". 

Though,  where  exceptions  are  taken  to  the 
Master's  Report  of  a  good  Title,  on  a  Bill  for  a 
Specific  Performance,  it  is  usual,  in  the  excep- 
tions, to  state  the  particular  objections  insisted 
on,  yet  it  seems  that  any  objection  to  tlie  Title 
may  be  taken  on  the  arguing  of  the  Exceptions  ". 

If  the  Master,  by  his  Report,  certifies  that  the 
Defendant  has  submitted  to  any  thing,  and  the 
Defendant  excepts  and  insists  that  he  made  no 
such  submission,  an  Affidavit  is  necessary  on  his 
part  to  falsify  what  has  been  certified  ;  for  though 
there  is  no  reason  that  the  Master's  Report 
should  be  arbitrary  and  conclusive,  yet  it  will  be 
presumed,  prima  facie  to  be  true,  and  it  rests  on 
the  other  side  to  shew  the  contrary ". 

Where  a  Report  is  under  an  order  of  Reference 
for  the  Master  to  enquire  and  state  his  opinion, 
whether  an  Infant  is  a  Trustee  or  a  Mortgagee, 
within  the  Statute  7th  Queen  Anne  ; — to  approve 
of  a  Ciuardian  ; — make  an  allowance  for  mainte- 
nance P,  and  the  like,  Exceptions  do  not  lie  to  such 
Reports  ;  but  the  Report  is  stated,  and  brought 
before  the  Court  by  Petition,  and  the  Court  will 
confirm,  or  vary  it,  according  as  it  coincides  in, 
or  differs  from,  the  opinion  of  the  Master''. 

""  lb.  P  As  to  maintenance,  see  Ex- 

■  Abell  against   HeathcotCj  parte  NichoUs,   1    Bro.    C.  C 

4  Bro.  C.  C.  282.  577. 

"  Allen  V.    PendleburVj  in  "*  See  Statement  of  Practice 

note  B.  3  P.  Wras,  14^  in  Price  v.  Shaw, 2  Dick.  732,3. 
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The  Master  whenever  any  subject  occurs  in 
which  he  wishes  to  have  the  examination  of  a 
Witness,  is  authorized  to  take  such  exannination, 
and  ASubjKbna  issues  for  thai  purpose  ";  and  if  he 
sees  cause  to  direct  a  Commission  into  the  coun-. 
try,  he  does  not  direct  it,  but  certifies  it  is  neces- 
sary ''.  The  Subpoena  to  a  Witness  to  be  examined 
before  the  Master,  is  the  same  as  to  come  before 
the  Examiner;  but  it  is  oddly  expressed.  The 
Za^f/txplains  the  purposed 

The  old  course  in  Chancery  '^,  was  the  same  as 
that  of  the  Court  of  JExcheqiieVy  the  Ducliy  Court 
of  Lancaster,  and  other  Courts  of  Equity  ;  viz.  to 
insert  in  the  Decree,  that  the  Master  is  armed 
with  a  power  to  examine  Witnesses.  That  how- 
ever is  now  not  inserted  in  the  Decrees  of  this 
Court;  but  instead  of  that,  the  Master  certifies  that 
a  Commission  is  necessary,  and  then  the  Com- 
mission issues  of  course  % 

Depositions  in  these  cases,  taken  in  the  coun- 
try, when  returned,  are  filed  by  the  Six  Clerks  ; 
but  Depositions  taken  before  the  Masters,  are  kept 
in  tlieir  offices ^ 

When  a  person  is  once  examined  before  the 
Master,  he  cannot  be  re-examined,  without  an 
order  for  that  purpose  ^. 

A  Witness  examined    in  the    cause  cannot  be 


*  Parkinson  v.    Ingram^   3         '  Sanford  v.    Biddulph,   9 

Ves,  (iOfi.  Ves.  30. 

*>  lb.  f)07.  '  Parkinson    v.    Ingram,    3 

«  Ih.  60S.  Ves.  607. 

^  lb,  607.  «  Cowslade   v.   Cornish,    2 
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re-examined  before  the  Master,  without  an  order 
for  that  purpose'*;  and  then,  not  to  any  matters 
he  had  before  been  examined  to,  or  in  which  he 
may  be  interested,  and  the  Master  is  to  settle  the 
Interrogatories'. 

Although  it  is  an  order  of  course  to  examine  a 
Defendant  de  bene  esse  saving  just  exceptions,  yet 
where  the  capse  is  heard,,  and  it  appears,  such  De- 
fendant is  a  Party  interested,  it  is  proper  to  shew 
cause  against  such  an  order,  before  the  Witnesses 
are  examined**. 

Evidence  in  the  cause,  though  not  read  at  the 
hearing,  may  be  received  by  the  Master. 

As  where,  on  a  Bill  for  an  Account,  a  Witness 
was  examined  before  the  hearing,  whilst  she  was 
interested,  but  after  the  hearing  she  released  her 
Interest,  and  was  re-examined  before  the  Master, 
her  deposition  was  allowed  ';  for  when  the  Court 
directs  an  Inquiry  into  a  fact,  it  is  in  the  nature  of 
a  new  Issue  joined  ;  and  what  will  be  evidence  in 
any  other  case,  will  be  evidence  before  the  Mas- 
ter'". 

He  may  admit  Depositions  taken  in  a  former 
cause  between  the  same  Parties,  without  an  order 
for  that   purpose'',    and    Depositions   in   a   cross 


•*  Sawyer  against  Bowyer,  1  "  Glover    v.     Faulkner,    I 

Bro.  C.  C.  388.  S.  C.  2Dick.  Vern.  452. 

()39.  and  see  what  is   said  of  '  Callow  v.  Mince,  2  Vern. 

that  case,  2  Dick.  751.  Green-  472. 

away  V.  Adam,    13   Ves.  360.  "  Smith  v,  Althus,  1 1  Ves. 

Smith  V.  Althus,  11  Ves.  566.  564. 

'  Browning     y.    Barton,    2  "  Anon,  3  Atk,  524. 
Pick.  508. 
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cause,  though  dismissed".  If  Evidence  is  impro- 
perly-admitted exceptions  may  be  taken". 

Persons  who  were  not  Witnesses  in  the  cause, 
may  be  examined  before  the  Master  to  the  same 
points;  and  upon  a  (juestion  of  title  as  to  a  spe- 
cific performance,  farther  Evidence  may  be  pro- 
duced on  both  sides  before  the  Master. 

Where  Parties  go  before  the  Master  upon  a 
reference,  he  must  receive  interrogatories  from 
both,  though  one  of  them  should  not  have  gone 
into  any  proof  in  the  former  stage  of  the  cause  p. 

Interrogatories  for  the  examination  of  a  Parly 
are  settled  by  the  Master  ;  not,  as  in  the  case  of  a 
Witness,  by  Counsel. 

After  the  Master  has  settled  his  report,  no  fur- 
ther Evidence  is  admissible  ' . 

In  an  account  against  an  Executrix,  the  Master 
was  directed  to  allow  items,  upon  vouchers  which 
it  should  be  verified  on  Affidavit,  were  im- 
pounded in  the  Ecclesiastical  Court ;  it  being  the 
habit  of  that  Court  not  to  give  up  any  thing  im- 
pounded, and  the  expence  of  having  the  Officer 
attend  the  Court  would  be  considerable*. 

An  exception  will  not  lie  to  the  INIaster's  certi- 

jicate,   of  having  settled  interrogatories  ;  but    the 

interrogatories  ought  to  be  put  to  the  Witnesses, 

who  answer  as  much,  or  as  little  as  they  please ; 

and  then  the  Master  certifies,  whether  the  exami- 

"  Lubiere  v.  Geriam,  2  Ves.         "    Purcell    v.    Macueanara, 
579.  17  Ves.  434. 

"  Anon.  3  Atk.  524.  '   Thoinpsou   v.    Lanabe,   7 

"  Hough   againet  Williams,     Ves.  587. 
3  Bio  C.  C.  190.  *  Neilsoa  v.  Cordell,  8  Ves. 

146. 
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nation  is,  or  is  not,  sufficient,  and  exceptions  may- 
be made  to  that  certificate  ;  but  not  to  the  certifi- 
cate settling  the  Interrogatories'. 

Objections  to  Interrogatories  settled  by  the 
Master  must  be  taken  by  exceptions,  noihy  peti^ 
tiun'\ 

A  Party  in  his  Examination  may  charge  and 
discharge  himself  m  the  same  sentence^  but  not  in 
different  sentences  ''. 

Where  there  is  a  general  direction  in  a  Decree 
to  examine  on  Interrogatories  before  the  Master, 
as  the  Master  shall  direct  ;  if  the  Party  has  been 
examined  on  one  set,  and  afterwards  there  should 
arise  another  matter,  on  which  the  master  thinks 
it  proper  to  be  examined,  it  is  in  the  Judgment  of 
the  Master,  whether  and  what  time  and  how  often, 
he  thinks  fit,  that  the  Defendcint  should  be  exa- 
mined ;  nor  is  a  new  order  necessary,  as  in  the  case 
of  a  Witness ''. 

Farther  Directions. 

After  the  Master's  Report  is  confirmed,  the 
cause  is,  on  a  Petition  for  that  purpose  by  either 
Party,  set  down  for  further  directions. 

In  order  to  add  any  thing  to  a  Decree,  the  con- 
sequence of  any  proceeding,  which  the  Decree 
had  directed,  the  cause  must  be  set  down  for  far- 
ther directions.     To  alter  the  Decree  itself  in  the 


*Paxton V.Douglas,  16  Ves.  '  Kirkpatrick   against  Love, 

243.    Stanyford    v.    Tudor,  2  Ambl.  589. 

Dick,  548.  "  Cowslade  v.  Cornish, 2Ve^ 

»  Hughes  V.Williams,  6  Veg.  270. 
459. 
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minutest  particular,  the  cause  must  be  reheard', 
unless  it  be  in  the  case  of  a  Charily^.  So,  an 
order  made  upon  farther  direction?,  is  a  decretal 
order,  and  cannot  be  discharged  on  Motion,  and 
Hs  being  by  consent  'vvill  make  no  difference. 

If,  even  by  a  clerical  misi)rision,  any  thing  was 
inserted  in  the  order,  as  by  consent,  to  which  the 
Party  had  not  consented,  it  must,  it  seenns,  be 
rectified  by  a  Bill  of  Review ^  and  cannot  be  done 
hy  motion  ^ 

A  cause  may,  in  strictness,  be  set  down  for 
farther  directions,  or  upon  the  Equi :y  reserved, 
before  the  Lord  Chancellor  or  the  Master  of  the 
Rolls,  without  regard  to  the  circumstance  where 
it  was  heard  originally  ;  though  it  is  very  incon- 
venient'^. 

If  Interest  is  not  given  as  it  ought  to  have  been, 
by  the  decree,  or  reserved,  it  is,  strictly,  a  matter  of 
rehearing  ;  but  if  the  point  is  made  upon  a  hearing 
for  farther  directions,  it  may  be  given*;  for  upon 
farther  directions,  the  Court  may  add  to  the 
Decree '. 

Bill  of  Revivor. 
If  any  of  the   Parties,  i2t?/a^or^.   Plaintiffs  or 
Defendants,  die,  or  if  a  Feme  sole  Plaintiff  marries'', 

*  Lord  Shipbrooke  v.  T.ord  2  Ves.  jun.  30.  Goodyere  y. 
Hinchinbrook,  13Ves.394.  Lake,  Ambl.  584. 

"  Attorney  General  v.  White-  '  S.  C.  2  Ves,  jun.  \M. 

ley,  llVes.  24L  "     Attorney     (ieneral     and 

''Anon.   1  Ves.  jun.  93.  Heath,  Pre. .  Ch.  \i. 

''  Pemberton  V.   Pemberton,  ''Durhainev,  Knight,  1  Vern. 

11  Ves.  53.  318.  \^harutn   v.   JJroughton, 

*  Creuze  v.  Hunter,  4  Bro.  1  Ves.  182, 
318.    Samme'^     r.    Rickman, 
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(it  is  different  if  a  Feme  So\e  Defendant  marries',) 
regularly  the  Suit  abates,  and  a  Bill  of  Revivor  is 
necessary  ;  but  though  a  feme,  pending  the  Suit, 
marries,  yet  if  the  cause  proceeds  and  a  decree  is 
made,  this  is  not  sufficient  ground  to  reverse  the 
decree''.  An  abatement  by  death,  is  occasioned  only 
by  the  death  of  such  as  are  so  far  material  parties 
and  concerned  in  Interest,  as  to  make  it  necessary 
to  have  their  Representatives  before  the  Court, 
previous  to  a  final  determination  of  the  cause  '.  If 
a  Decree  has  been  signed  and  enrolled,  it  ought  to 
be  revived  by  scire  facias  "';  but  where  there  were 
proceedings  relating  to  costs,  &c.  after  the  Decree 
was  enrolled,  which  the  scire  facias  would  not 
revive,  the  Court  held  a  mere  Bill  of  Revivor  to 
be  proper °.  An  Assignee,  it  seems,  cannot  revive 
by  scire  facias " . 

A  Plaintiff,  however,  on  the  death  of  a  Defen- 
dant, is  not  obliged  to  bring  a  Bill  of  Revivor, 
but  may  file  a  new  Bill,  if  he  thinks  he  can  make 
a  better  case  than  by  the  first  Bill  p. 

Where  there  aremore  than  one  Plaintiff,  and  one 
of  them  dies,  and  his  right  survives  to  the  Co- 
Plaintiff,  the  Suit  does  not  abate:  as  where  two 


'  lb. ;  and  see  Abergavenny  "  1  Eq.  Abr.  4.   in  margin, 

V.    Abergavenny,    Yiu.     Abr.  1  Ves.  Sen.  185. 

tit.  Baron  and  Feme,  Ja.   pi.  "2  Ch.  Rep.  G7.  S.C.  1  Eq. 

20.  Abr.  4. 

"  See  Cranborn  v.    Delma-  "  Dunn   v.    Allen,  1   Vern. 

boy,  2Freera.  109.  S.   C.     1  46.  Sed  Vid.  S.  C.  ib.  283. 

I>ick.  3.  p  Spencer  v.  ^yray,  1  Vern. 

'  See  Finch  v.  Winchelsea,  403.    Blount   v.    Doughty,    3 

Eq.    Cas.    Abr.    2  Eq.    Cas.  Atk.  486.  Spencer  v.    VS'ray, 

Abr.  n.  I.  in  marg.  1  Vern^  403. 
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Joint-tenants  file  a  Bill  and  one  of  them  dies ''. 
So,  if  there  be  a  Suit  for  a  Legacy  against  Baron 
and  Feme,  who  is  Executrix  of  the  Testator,  and 
the  Baron  dies,  the  Suit  does  not  abate'. 

In  like  manner,  if  a  Bill  be  filed  by  Husband 
and  Wife,  for  a  demand  in  right  of  the  Wife,  and 
the  Husband  dies,  it  is  considered  as  in  the 
nature  of  a  Chose  in  Aclion^  and  survives  to  her, 
and  the  cause  does  not  abate'.  So  if  a  promise  is 
made  to  Husband  and  Wife,  and  ihcy  file  a  Bill, 
and  the  Wife  dies,  the  Suit  does  not  abated  be- 
cause the  whole  Interest  survives  to  the  Hus- 
band. 

If  a  Defendant  dies,  after  the  hearing  of  the 
cause,  but  before  judgment,  it  is  not  necessary 
the  Suit  should  be  revived,  before  Judgment  is 
given  ". 

Where  one  Tenant  in  common  dies,  his  Repre- 
sentative may  revive,  without  making  the  sur- 
viving Tenant  a  Co-Plaintiff  :  but  in  such  case, 
he  must  make  him  a  Defendant ' . 

If  a  cause  has  been  heard  on  a  Bill  of  Inter- 
pleader^ and  a  trial  at  Law  hns  been  directed  to 
settle  the  rights  between  the  Defendants,  this  puts 
an  end  to  the  Suit  as  to  the  Plaintiff:  so  that  if 
he  afterwards  dies,  no  Revivor  is  necessary,  each 
Defendant  being  in  the  nature  of  a  Plaintiffs. 

If  an  Administrator  obtains  a  Decree,  but  dies 


1  3  Ch.  Rep.  GO.  "  Folkes  v.  Western,  9  Ves. 

•^Shebcrry  V.  Briggs,  2Vcrn.  4(31.  S.  P.    Ashburnliam   and 

249,  Thompsou,  MS. 

•Anon.  3  Atk.  726.  3  Ch.  'Fallows  v.   Wilkinson,  11 

Kep.  40.  2  Freem.  133.  Ves.  3l:J. 

'  Gary,  88.  ^Anon,  1  Vein.  352. 
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before  enrolment,  the  Administrator  de  bonis  non 
may  revive  this  decree,  within  the  Equity  of  the 
Statute,  called  \.\\eOxford  Act^. 

A  Creditor  who  comes  in  before  the  Master, 
and  proves  his  debt,  and  pays  contribution,  is 
entitled  to  revive,  if  the  cause  abates  y. 

A  Bill  of  Revivor,  upon  a  Bill  of  Revivor  lies*. 

If  one  be  named  in  the  original  Bill,  who  is 
vet  alive,  he  ought  not  to  be  named  in  the  Bill  of 
Revivor,  because  the  Suit  never  abated,  as  to  him; 
but  if  named  in  the  Bill  of  Revivor  only,  he  may 
be  named  in  every  Bill  of  Revivor  after,  because 
he  was  not  named  Defendant  in  the  original  Bill*. 

If  two  joint-tenants  exhibittheir  Bill,  and  one  re- 
leases, this  will  not  abate  the  Suit  as  to  the  other  ^, 

Costs,  whether  given  to  Plaintiff  or  Defendant, 
fall  to  the  ground,  by  the  death  of  the  Party, 
before  they  are  taxed''  ;  but  if  taxed,  and  the 
party  to  whom  they  are  given  dies,  they  go  to  the 
representative,  who  may  revive  for  costs  only  ^. 

If  any  thing  remains  executory  in  the  Decree, 
besides  payment  of  costs,  the  party  may  revive, 
though  the  costs  are  not  taxed  :  and  that  would 
carrv  revivor  for  costs  alonsr  with  it  *. 

However  it  might  have  been    in   the  time  of 

*  Owen  V.  Curzon,  2  Vern.  *  White  v.  Hayward,  2  Ves. 
287.  462  ;  and  see  Johnson  v.  Peck, 

'  Pitt  V.  Duke  of  Richmond,  ib.   p.  4C5.   Sed    vid.     contra 

1  Eq.  Abr.  3.  Thorn  v.  Pitt,  Select  Cas.  54. 

*  Hardr,  201.  where  Lord  Chancellor  said  it 
'  Hard.  201,2.  was  odd  there  could  be  no 
''  2  Freem.  0.  Revivor  for  costs,  but  the  Rules 

*  Select  Cases  in  Chancery,  of  the  Court  must  be  observed, 
p.  21.  Hall  and  Smith,  1  Bro.  '^  Johnson  v.  Peck,  2  Ves. 
C.  C.  438.  contra  Morgan  and  4G5.  Blower  v.  Morrets,  3  Atk» 
Scudamore,  3  Ves.  198,  772. 
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Lord  Nottingham  \  it  is  now  a  settled  rule,  that 
Avliere  costs  are  payable  out  ofa  Real  Estate  "=',  of 
other  particular  Fund'',  or  wherever  any  thing  of  a 
duty  is  decreed  ',  there  may  be  a  Jlevivor  for  them. 

In  the  case  of  a  Bill  of  Discovery  and  an  an- 
swer, and  an  abatement  by  thelSlarriage  ofafemale 
Plaintiff,  there  cannot,  it  seems,  be  a  revivor  for 
costs  ''. 

A  Decree  for  a  sum  against  an  Executor  with 
costs  out  of  assets,  is  not  a  decree  in  personam^ 
but  executory  ;  and  if  he  dies,  the  PlaintitF  may 
revive  against  the  Representative  of  the  Testator 
and  pursue  his  assets ^ 

Where  the  Plaintiff  brought  his  Bill  against  the 
Defendant's  Father  for  Land,  and  revived  it  against 
the  Defendant,  as  Heir,  and  afterwards  the  Bill 
was  dismissed  with  costs,  it  was  held,  that  the 
Defendant  was  not  entitled  to  his  Father's  Costsj 
but  that  they  died  with  him  "*. 

A  Devisee  ",  a  Purchaser",  or  an  Assignee  »*, 
cannot  bring  a  Bill  of  Revivor,  nor  have  such  a 
Bill  brought  against  them,  there  being  a  wajit  of 
priviti/\  but  in  these  cases,  an  original  Bill  in  the 
nature  of  a  Bill  of  Revivor  must  be  brought, 
upon  which  the  decree  will  be  carried  on  in  the 

'    Mori^:in      v.     Sciulamore,  ""  Llovd  v.  Powis,  Nels.  147, 

3  Ves.    195.   S.  ('.  2  Ves.  jiin.  S.  C.  S  f'h.  Uei).  05.  Temple  v. 

G  3  Atk.  772,  812.  Kous'e,  2  Ch.  Hep.  7.   I  Dick, 

Mb.  a  Ves.   19(j.  Kemp  v.  10. 

Mackarel,  3  Atk.  812,   S.  C.  "  1  Ch.  Ca.  V4. 

li  Ves.  579.  "2  Freeman,  132. 

'  Johnson    v.  Peak,   2  Ves.  •*  Harrison  v.  Ridley,    ComV 

405.  and  se(!  2  Ves.  579.  589. 

•  ^Dodsou  V.  .Indd,10  Ves.3l.  "   See  Lord   Say    and   Sele, 

•  '  Blower  v.   Morret,  3    Atk.  Select  Cas.  Ch.  53. 
773. 
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same  manner  as  it  would  have  been  on  a  Bill  of 
Revivor,  and  no  new  defence  permitted  i\ 

Lord  Hardwicke  held,  that  a  Defenditrt  could 
not  revive  but  in  one  instance,  i.  e.  after  a  Decree 
to  account"^,  in  which  case,  both  Parties  are 
actors,  and  either  may  revive';  but  from  subse- 
quent cases,  it  seems,  a  Defendant  or  his  Repre- 
sentative', may  revive  a  Suit  in  every  case  where 
he  or  they  can  derive  a  benefit  from  the  farther 
Proceeding*:  the  doubts  formerly  thrown  out  on 
this  point,  seem  to  have  arisen,  from  a  considera- 
tion of  the  inconvenience  of  drawing  the  account 
of  assets ". 

When  an  Injunction  Cause  abates  by  the  death 
of  either  Plaintiff  or  Defendant,  the  Rule  is,  that 
amotion  must  be  made  to  revive  within  a  stated 
time,  or  that  the  Injunction  may  be  dissolved '^; 
but  a  Defendant  cannot  revive  merely  for  the 
purpose  of  dissolving  an  Injunction  and  proceed- 
ing at  Law  '^ 

A  Bill  of  Revivor  should  only  contain  so  much 
new  matter  as  is  necessary  to  shew  the  right 
to  revive*:   if    it    contains  more,     it   is    domur- 


P  Clare  v.  Wordell,  1  Vern.  *  Williams  v.  Cooke,  10  Ves. 

548.  Minshull  V,  Lord  Mohuu,  406;    and    see     Horwoofi     v. 

2Vern.  072.  Schraedes,  12  Ves.  ol7.  Finch 

"»  Anon.  3  Atk.  691.  v.  Lord  VViucljelsea,  1  Lq.  Cus.r 

'    Lord   Stowell    and    Cole,  Abr.  2, 

1  Eq.  Abr.  \).  3.  S.  C.  2  Vern.  "  See  Morsjan  v.  Scudamore, 

219,296.  See    I   P.  Wms.  263.  3  Ves.  195, 19^. 

ai»d    Holint^shead's    ca>e,    IP.  ^  Select  Cases  in  Chancer^, 

Wms.    74:i.    Thorn    and   Pitt  24. 

Select  Cases  in  Ch.  54.  Kent  V.  '    Horwood     v.    Schmedes, 

Kent,  Prec.  Ch.  197.  12  Ves.  J II. 

'  Kent   V.    Keni,  Prec.  Ch.  '  Coui;,  Kep.  ^90. 
197.  Thorn  v.  Pitt,  Sel.  Cas.  54. 
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rablc*';  aiul  it  sliould  charge  that  the  cause 
oufjht  to  stand  revived,  and.  be  in  the  same 
condiiion  with  respect  to  the  parties  in  the  Bill 
of  Revivor,  as  it  was  in  with  respect  to  the 
parties  to  the  original  Bill  at  the  time  the  abate- 
ment happened  ;  and  it  must  pray,  that  the  suit 
may  be  revived  accordingly.  It  may  be  likewise 
necessary  to  pray  that  the  Defendant  may  answer 
the  Bill  of  Revivor,  as  in  the  case  of  a  requisite 
admission  of  Assets,  by  the  representative  of* 
deceased  party '. 

Although  a  Defendant  has  appeared  and  an- 
swered the  original  Bill,  yet  if  he  cannot  be  found, 
to  be  served  with  a  subpoena  to  answer  a  Bill 
of  Revivor,  the  Plaintiff  must  proceed  under 
the  Statute  5  Geo.  2.  c.  25.  to  have  the  Bill 
taken  pro  confesso'^.  Service  of  the  Subpoena  to 
revive,  will  not,  on  motion,  be  ordered  to  be 
deemed  good  service,  by  being  served  on  the 
Clerk  in  Court  in  the  original  Cause'. 

It  seems  unsettled,  whether,  if  an  original  de- 
fendant has  had  orders  for  time  to  answer  the 
original  Bill,  he  can  begin  again  with  the  usual 
course  of  orders  for  time  to  answer  in  the  revived, 
cause'. 

If  the  Defendant's  time  for  answering  the  Bill 
of  Revivor  is  out,,  viz.  eight  days  after  appearance. 


*  2  Eq.  Abr.  in  margin.  *  Brown  v.  Lee,  2  Dick.  545*. 
■^  Mitf.  Plead.  70,  71.  Lee  and  Warner,  ib.  p.  546. 

*  Henderson     and     others  ^  Fallowesv.  Williamson,  ll* 
against  Meggs,  2  Bro.  C.  C.  Ves,  30G. 

127.  James  V.  Dore,  1  Dick. 
(53. 
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unless  the  Defendant  has  obtained  an  order  for 
further  time,  the  Court,  on  motion,  will  order 
the  proceedings  to  stand  revived. 

So,  though  the  Defendant  insists  by  his  an- 
swer that  the  Plaintiff  is  not  entitled  to  revive  ; 
for  this  ought  to  be  shewn  by  Flea  or  Demurrer: 
but  if  it  appears  at  the  hearing  that  the  plaintiff 
had  no  title  to  revive,  hecannot  have  adecree^. 

It  seems,  that  a  Defendant  in  a  Bill  of  Revivor, 
cannot  plead  a  plea  which  had  before  been  plead- 
ed by  the  original  defendant,  and  overruled  *"; 
nor  can  he  by  answer  contest  the  justice  of  a  De- 
cree '. 

It  appears  to  be  unnecessary  to  revive  against  a 
Defendant  who  has  not  answered''. 

Where  a  Suit  in  Equity  abates  by  the  death 
of  the  Plaintitf,  his  Executor  or  Administra- 
tor must  revive,  within  six  years,  otherwise  the 
Statute  of  Limitations  may  be  pleaded,  except 
where  there  has  been  a  Decree  to  account,  in 
which  case,  a  Bill  of  Revivor  is  considered  in 
the  nature  of  a  Scire  Facias^  and  not  within,  of 
barrable  by,  the  Statute  of  Limitations'. 

Notwithstanding  an  abatement  by  death,  the 
Court  sometimes,  with  the  consent  of  all  parties 
interested'",  orders  collateral  things  to  be  done  ; 
such  as  the  delivery  of  Deeds  and  Writings,  or 


«   Harris    v.  Pollard,    3  P.  ^  Oxburgh    v.    Fincham",  1 

Wms.  348.  Vern.  308. 

^  Samudo  against  Fuitado,  '  HoUingshead's  Case,  1  P, 

3  Bro.  C.  C.  72,  Wms,  742. 

'  Clare  v.  Werden,   2  Vern.  "'    Beard  v.    Earl  Powis,  2 

646.  S.C,  1  Dick.  20.  Ves.  400. 
D  D  2 
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Money  to  be  paid  out  of  the  Bank,  without  a  Re- 
vivor; but  this  is  only  done  where  the  Court 
must  deliver  itself  from  the  custody  thereof,  some 
way  or  other,  and  proceed  ex  officio  ". 

Supplemental  Bill. 

By  an  order  of  Lord Hardwicke" ,  no  supplemen- 
tal or  new  Bill  in  nature  of  a  Bill  of  Review, 
grounded  upon  any  new  matter  discovered,  or 
pretended  to  be  discovered,  since  the  pronouncing 
of  any  decree  of  the  Court,  in  order  to  the  revers- 
ing or  varying  of  such  Decree,  can  be  exhibited, 
without  the  special  leave  of  the  Court  first  ob- 
tained for  that  purpose,  and  unless  the  party  ex- 
hibiting the  same,  do  first  deposit  with  the  Re- 
gister of  the  Court  so  much  Money,  as  together 
with  the  deposit  by  the  rules  of  the  Court  to  be 
made,  on  obtaining  a  rehearing  of  the  cause 
wherein  such  decree  was  pronounced,  will  make 
up  the  sum  of  fifty  pounds  as  a  pledge  to  answer 
such  Costs  and  Damages  as  shall  be  awarded  ta 
the  adverse  party  in  case  the  Court  shall  think 
fit  to  award  an}^  at  the  hearing  of  the  Cause  on 
such  supplemental  or  new  Bill  p. 

Diligence,  forms  an  ingredient  in  the  mind  of 
the  Court,  on  application  made  for  leave  to  file 
supplemental  Bills,  on  the  ground  of  evidence 
having  been  newly  discovered  i. 


"  Wharron  v.  Broughton,  1         *  Astell  v.  Montgomery,  2 

Ves.    185,  6.    Fincli  v.   Win-  Atk.  138. 
chelsca,  Eq.  Ca.  Abr.  2.  ^  Banington  v.    O'Brien,    1 

Ml  Oct.  1741.  Ball  and  Beatty  142. 
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A  supplemental  Bill,  properly  so  called,  is  a  Bill 
t)rought  for  any  new  matter  arisen  since  the  filing 
of  the  original  Bill  and  before  the  original  comes 
to  a  hearing  1. 

But  a  supplemental  Bill,  it  seems,  maybe  filed, 
to  add  parlies,  where  the  proceedings  are  in  such 
a  state,  that  the  original  Bill  cannot  be  amended 
for  the  purpose '. 

Supplemental  Bills  are  often  brought  in  aid  of 
a  Decree,  as  on  a  Decree  to  account,  for  want  of 
full  direction  before  ;  and  directions  are  given 
under  the  supplemental  Bill,  that  the  new  matter 
should  be  connected  with  the  former  decree*. 

But  a  supplemental  Bill,  it  seems,  cannot  be 
filed  against  one  who  is  not  a  party  to  the  origi- 
nal BilP. 

A  supplemental  Bill  may  be  filed,  even  after 
a  cause  has  been  heard,  and  an  account  directed, 
for  a  discovery  of  more  evidence,  touching  a  mat- 
ter of  account";  but  where  a  supplemental  Bill 
is  brought,  after  publication,  it  is  irregular  to  ex- 
amine Witnesses  to  a  matter  that  was  in  issue,  and 
not  proved  in  the  original  cause,  nor  can  such 
proofs  be  read  ;  and  if  there  be  no  proof  as  to  the 
new  matter  in  the  supplemental  Bill,  it  will  be 
dismissed  ". 

A  supplemental  Bill  in  the  nature  of  a  Bill  of  Re- 

''  Jones    V.    Jones,     3    Atk,  '    Baldwin    v.    Maekown,  3 

217.  Atk.  817. 

'    Mitforcl's    Pleadings    59.  "  Boeve  v.   Shipwith,  2  Ch. 

who  cites  .3  Atk.  370.  but  see  142. 

3  Atk.  817.  and  Anon.  MS.  "   Bagnal    v.    Bagnal,   Vin. 

'    Dormer   v.    Fortescue,  3  Abr.  tit.  Chancery  [R.  A.J  Ca. 

Atk.  133.  8, 9. 
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view,  may  be  filed  containing  new  matter  discover- 
ed since  ihe  filing  of  the  original  Bill,  and  a  Decree 
not  signed  and  enrolled,  together  with  ?l  Petition  of 
Jxehtdrin^,  in  the  nature  of  a  Bill  of  Review,  pray- 
ing that  the  former  decree  may  he  rectified  in  the 
particulars  complained  of  by  the  supplemental 
Bill ".  It  is  necessary  to  obtain  leave  of  the  Court 
to  file  this  Bill  ;  and  the  same  affidavit  is  required 
for  this  purpose,  as  is  necessary  to  obtain  leave  to 
file  a  Bill  of  Review,  on  discovery  of  new  matter*. 

Though,  by  the  S  &  9  ^^H-  3.  c.  11.  s.  7.  a  Suit 
shall  not  abate  upon  the  Death  of  one  Defendant, 
but  shall  go  on  against  the  others,  yet  it  must  be 
taken  with  this  restriction,  viz.  that  the  subject 
matter  of  the  Bill  is  not  hurt  by  the  death  of 
such  Defendant  y. 

Where  the  Plaintiff,  a  Feme  Sole,  married  after 
the  Suit  was  instituted,  and  a  settlement  was 
executed,  assigning  all  her  right  and  interest  to 
Trustees,  for  her  and  the  Issue ;  a  supplemental 
Bill  was  considered  as  necessary  \ 

So,  if  a  Plaintiff  becomes  Bankrupt,  his  Assig- 
nees may  file  a  supplemental  BilP';  but  where  a 
small  sum  of  Money  (e^oO)  had  been  decreed  to 
be  paid  to  the  Bankrupt,  the  same,  07i  Petiiioriy 
by  the   Bankrupt  and   his  assignees,  was  ordered 


""Standiili  v.Radley,  Barnard  ^  Brown  v.   Iligden,  1  Atk. 

403.  S.  C.  2  Atk.  177.  2  Atk.  291. 

40.  and  see  Goold  v.  Tankard,  '    Merewether  and   Mellish, 

.3  Atk.  ;35.  Lord  liffingham  v.  13  Ves.  435. 

l.ord  Portsmouth,    1  Yes.  430.  ''  Williams  v.  Kinder,  4  Ves. 

Moore  V.  Moore.  2  Ves.  598.  387.  See  1    Atk.  263.  Comyn's 

;;  See  Mitf.  Plead.  82.  Reports,  590. 
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to  be  paid  to  the  Assignees,  without  a  supple- 
siental  Bill'';  and  though  assignees  do  not  file  a 
supplemental  Bill,  the  Bill  cannot  be  dismissed'. 

Where  a  supplemental  Bill  after  a  Decree, 
brings  a  new  Person  or  a  new  Interest  before  the 
Court,  it  is  open  to  the  Parties  to  make  any  ob- 
jection to  the  Decree,  that  might  have  been  made 
at  the  first  hearing'' . 

Where  Assignees  of  a  Bankrupt  die,  or  are  dis- 
charged, and  others  are  put  in  their  room,  they 
cannot  revive,  but  must  bring  a  supplemental  BiJJ, 
to  entitle  them  to  the  Benefit  of  Proceedings  in  a 
former  Suit^ 

A  purchaser,  pendente  lite,  may  file  a  supple- 
mental Bill,  and  comes  into  Court  pro  bono  et 
malo^  and  is  liable  to  all  costs  in  the  proceedings 
from  the  beginning  to  the  end  of  the  Suit  ^ 

A  Tenant  in  Tail,  claiming  upon  the  death 
without  Issue  of  a  preceding  Tenant  in  tail,  not 
through  or  under  him,  but  as  a  remainder  Man,  is 
entitled  to  continue  the  Suit  of  the  former  Ten- 
ant in  Tail,  and  to  the  Benefit  of  the  proceedings 
by  a  supplemental  Bill^. 

Where  a  Bill  claims  against  the  first  Tenant  in 
Tail  in  being,  a  charge  upon  the  whole  Inherit- 
ance, which  is  ill  strict  Settlement;  if  the  Ten- 
ant in  Tail   dies  without  Issue,    all  the  proceed- 


*  S^tcole    against    Healey,  «  Anon.  1  Atk.  88.  S.  C.  ib. 
2  Bro.  C.  C.  322.  571. 

*  Sellers  v.  Dawson,  2  Dick.  '  lb,  89. 

738.  S.  C.  2  A  li^tr.  458,  «  Lloyd  v.  Johnes,  9  Ves.  37. 

**   Hill  against  Chapman,  3 
Bro.  C.  C.  o92. 
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inc^s  m?y,  by  a  supplemental  Bill,  be  had  against 
the  second  Son,  as  if  he  had  been  a  party  to  the 
original  Bill  ^. 

Where  a  Bill  is  brought,  to  liave  the  henejit  of 
a  former  decree,  the  Plaintiff  cannot  examine 
Witnesses,  much  less,  the  same  Witnesses  to 
the  matters  in  Issue  in  the  former  cause.  But,  on 
such  a  Bill,  the  court  may  examine  the  justice  of 
the  former  Decree  ;  but  then  it  must  he  upon  the 
proofs  taken  in  the  Cause,  wherein  that  Decree 
is  made*". 

A  supplemental  Bill  must  state  the  original 
Bill,  and  the  proceedings  thereon  :  and  if  the  sup- 
plemental Bill  is  occasioned  by  an  event  subse- 
quent to  the  original  Bill,  it  must  state  that  event, 
and  the  consequent  alteration  with  respect  to  the 
parties;  and,  in  general, the  supplementalBill  must 
pray,  that  all  the  Defendants  may  appear,  and 
answer  to  the  charges  it  contains.  For,  if  the 
supplemental  Bill  is  not  for  a  discovery  merely, 
the  cause  must  be  heard  upon  the  supplemental 
Bill,  at  the  same  time  that  it  is  heard  upon  the 
original  Bill,  if  it  has  not  been  before  heard  ;  and 
3f  the  cause  has  been  before  heard,  it  must  be 
further  heard  upon  the  supplemental  matter'. 
Bill  of  Review. 

When  a  Decree  is  obtained,  and  the  Decree  is 
enrolled,  the  cause  cannot  be  reheard  upon 
Petiliun;  and  the  Tarty   grieved   can  in  no  case, 

•  Lloyd  V.  Johnes,  9  Ves.  Vern.  409.  and  see  West  v. 
58.  Skii>,  1  Ves.  245. 

i  Johnson    v.    Northey,   2        '  Mitf.  Plead.  09.  who  dte« 

3Atk.  217. 
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(not  even  where  the  Decree  was  on  a  Bill  taken 
pro  confesso  *,)  set  aside  the  Decree,  or  obtain  relief 
against  it  by  an  original  Bill,  or  collaterally,  as 
by  another  Bili  tor  the  same  cause  ;  for  then  the 
Decrees"  of  tiie  Court  would  be  opposite,  and 
contrary  the  one  to  the  other,  which  would  breed 
the  utmost  confusion  '':  the  only  remedy  therefore 
in  such  case  is,  by  a  Bill  to  set  aside  the  Decree 
for  Frauds  or  a  Bill  of  Review,  which  lies  against 
those  who  were  Parties  to  the  original  Bill,  and 
against  them  only%  and  must  be  either  iov  Error 
apparent  on  the  face  of  the  Decree^  or  upon  some  new 
matter,  as  a  release,  receipt,  &c.  proved  to  have 
been  discovered  since;  for  unless  this  relief  were 
confined  to  such  new  matter,  it  might  be  made 
use  of  as  a  method  for  a  vexatious  person  to  be 
oppressive  to  the  other  side,  and  for  thecause  never 
to  be  at  resf^. 

Where  there  is  error  on  the  face  of  the  Bill,  the 
Bill  may  be  filed  without  leave  of  the  Court,  and 
as  it  seems,  may  be  filed  by  a  Person  not  a  Party 
to  the  original  Decree,  but  whose  rights  are 
injured  by  it'';  but  where  the  bill  is  filed  upon 
Evidence  come  to  the  knowledge  of  the  Party 
after  publication,  and  which  he  could  not,  by  using 
reasonable,  active,  diligence,  have  known;  in  this 


»  See  Ogilvle  v.  Heme,    13  2  Freem.  178.   Chan.  Ca.   43. 

Ves.  564.  Taylor   v.   Sharp,  3  P.   Wms. 

"  lb.  371.  Morris  v.  LeNeve,3  Atk. 

=  Earl  of  Carlisle  v.   Globe,  35. 

Nels.  52.  S.  C.  3  Ch.  Rep.  94.  '    See   Chawoith   v.  Beech^ 

^See  Curtis  v.  Smallbridge,  4  Ves.  p.  564. 


410  EQUITY  JURISDICTION. 

case,  a  Petition  to  the  Court  for  leave  to  file  a 
Bill  of  Review,  supported  byastrong  affidavit,  is 
necessary,  together  with  a  deposit  of  ^50^ 

If  the  Decree  has  not  been  enrolled^  the  mode 
of  proceeding  is  by  a  supplemental  Bill,  in  the 
nuhire o{2i  Bill  oi Review  ^. 

The  Errors  complained  of  must  he  Errors  in 
Law;  nor  can  the  Party  upon  a  Bill  of  Review 
assii^n  for  error  that  any  of  the  matters  decreed, 
arc  conirarif  to  the  proofs  in  the  cause  ''. 

A  Fact  misunderstood  by  the  Court,  and  not 
introduced  into  the  Decree,  maybe  a  ground  for 
an  appeal,  but  not  for  a  Bill  of  Review  *. 

In  the  time  of  Lord  Guildford,  there  was  no 
limitation  for  a  Bill  of  Review  ^  but  now,  twenty 
years  after  a  Decree,  (not  the  enrolment)  though 
error  be  apparent  on  the  Record,  the  Court  will 
not  allow  a  Bill  of  Review  '  ;  unless,  in  favor  of 
Infants,  or  Persons  under  the  disabilities  specified 
in  the  Statutes  of  Limitation  ■". 

A  Person  is  not  allowed  to  bring  a  Bill  of 
Review  unless  he  has  performed  the  Decree,  or 
will  swear  he  is  unable  to   do  it,  and   will  sur- 

f  See  Young   and  Keighley,  vid.    Bonham     v.     Newcoinb, 

1G  Ves.  348.  2  Atk.  534.  Anon.  1    Vem.  21().  lirend  v.   Brend, 

2    P.    Wins.    28:3.    Moore   v.  ib.  214. 

Moore,  2  Ves.  284, 598.  Gould  '  O'  Brlen  v.  O'Connor,  2  Ball 

V  Tancred,  2  Atk.  534.  Perry  and  Beatty,  154. 

V.  Plielips,  17Ves.  175.  '     Fitton    v.     Macclesfield. 

K  See  Standish   v.    Radley,  1  Verii.  287. 

2  Atk.   177.  S.  C.  Barn.  4(i3  ;  '  Edwards  v.  Carrol,  5  Bro. 

find  see  (iartside  v.  Ishervvood,  P.  C.400.  Suiith  y.  Clay,  Ambl. 

o  Dick.  014.  ^^-  ^^"*  more   full   3  Bro.  C. 

"  b    Millish     V.    Williams,     1  C.  (539. 

Vern.UiC.  O'Brien  V.  O'Connor,  ""    Lytton    against    Lytton, 

2  Bull  and  Beatty,  154.  Sed  4  Bro.  C.  C.  458. 
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render  himself  to  the  Fleet  to  lie  there  till  the 
matter  on  the  Bill  of  Review  is  determined  "; 
but  a  Plaintiif  has  been  allowed  to  bring  a  Bill  of 
Review  without  paying  the  Costs  decreed  in  the 
original  cause,  where  the  Defendant  had  been  in 
possession  of  the  Estate  in  dispute,  twenty  years". 

With  respect  to  new  waUer,  it  must  be  shewn  to 
be  relevant"^';  but  the  construction  has  not  been  so 
strict,  as  that  the  new  proof  must  not  come  to 
the  Parties'  knowledge  till  after  the  cause  has  been 
heard  :  it  is  sufficient,  if  it  did  not  come  to  their 
knowledge  till  after  publication^  or  when  by  the 
Rules  of  the  Court  the  Party  could  not  make  use 
of  it.  But  if  it  came  to  the  knowledge  of  the 
Parties'  Attorney,  Solicitor,  or  Agent,  before  the 
cause  was  heard,  it  is  considered  as  notice  to  the 
Party'!.  Lord  Bacons  Rule  has  never  been 
departed  from  \  This  Rule  has  these  words, 
♦'  in  case  such  new  matter  came  to  the  knowledge 
of  the  party  after  the  decree,  and  could  not  have 
been  made  use  of  in  the  cause  at  the  time  of  the 
decree  made.'*  They  are  dark  in  themselves,  but 
a  construction  has  been  put  upon  them  ;  that  is, 
*'  that  came  to  the  knowledge  of  the  Party  after 
publication  passed\'' 

The  new  matter  must  appear    to  be  relevant  ; 


"Williamsv.  Mellish,lVern.  35;  and  see  Standish  v.  Rad- 

117.  ley,  2   Atk.  179.  Lord  Ports- 

"  Fitton   V.    Macclesfield,  1  mouth    v.    Lord     Effingham, 

Vern.  204.  1  Ves.  434. 

P  Bennet    v.    I  ee,    2   Atk.  '  3  Atk.  25. 

529.  '  Patterson  against  Slaugh*. 

^  Morris  v.  Le  Neve,  3  Atk.  ter,  Ambi.  293. 
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but  it  issufficient  if  there  be  a  probable  cause  of 
relevancy'. 

When  a  Bill  of  Review  is  brought  for  Error 
apparent,  the  constant  method  is  for  the  Defen- 
dant to  put  in  a  plea  and  demurrer  ;  a  Plea  of  the 
Decree,  and  a  Demurrer  against  opening  the  en- 
rolment ". 

A  Bill  of  Review,  upon  new  matter  discovered, 
has  been  permitted  even  after  an  affirmance  of  the 
Decree  in  Parliament;  but  it  may  be  doubted 
whether  a  Bill  of  Review  upon  Error  in  the  Decree 
itself  can  be  brought  after  an  atfirmafl'ce  in  Par- 
liament %  or  even  whether  an  application  can  be 
made  for  leave  to  file  a  Bill  of  Revjiew,  while  an 
appeal  is  depending  in  the  House.of  Lords '\ 

A  Bill  of  Review,  upon  discovery  of  new 
matter,  has  been  allowed  after  two  trials,  and  a 
decree  to  establish  the  WiH  ;  and  another  trial 
has  been  ordered,  and  ori  a  verdict  for  the  Heir  at 
-Law,  the  formerdeccee  has  been  reversed^. 

If  a  Man  has  less  decreed  him,  than  he  thinks 
himself  entitled  to,  he  cannot  bring  a  Bill  of 
Review  ;  for  a  Bill  of  Review  lies  only  for  him 
af^ainst  whom  the  Decree  or  dismission  is^. 

A  Bill  of  Review  docs  not  lie  after  a  Demurrer 
to  a  former  Bill  of  Review  allowed'. 


•  Lord  Poitsmonth  v.    Lord  "  Attoriipy  Goncral    ai^aiiisl 

Effin"-hani,l  Ves.  435.  Turner,  Ambl.  G87. 

"  Gould  V.  Tancred,  2  Atk.  ^  (ilowr  and   I'ortnigton,  2 

5.34  Freem.  182,18:3.  Cli.  Ca.  51. 

^  Mltf  Plead.  79,  '  Dunnv  v.  Lilmore,  1  Vern. 

-  AVillan  V.  Willan,  10  Ves.  135.    S.    C.   2    Ch.   Rep.    (54. 


P- 


gf^^  t  Nels.  Ch.  Kep.04. 
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l^  2i  Report  \s    deficient,    the  defect   cannot  be 
cured,  upon  a  Bill  of  Review  ^. 

A  Bill    of  Review    states  the  former  BiU,  and 
the   proceedings  tliereon  ;   the    Decree,    and  the 
point  in  which   the  Party  exhibiting  the  Bill    of 
Review  conceives  himself  to   be  aggrieved  by  it  ; 
and  the  ground  of  Law,  or  new  matter  discovered, 
upon  which  he   seeks  to   impeach  it:    and  if  the 
Decree    is    impeached    on    the    latter  ground,  it 
seems  necessary  to  state  in  the  Bill,  the  leave  ob- 
tained  to  file   it,  and  the  fact  of  the  discovery, 
though  it  may   be  doubted   whether  after    leave 
given  to  file  the  Bill,  that  fact  is  traversable.    The 
Bill  may  pray,   simply,    that  the  Decree  may   be 
reviewed,   and  reversed  in  the   point  complained 
of,  if  it    has    not   been   carried  into    Execution. 
If  it   has  been  carried    into  Execution,   the  Bill 
may  also  pray  the  farther  decree  of  the  Court,  to 
put  the  party  complaining  of  the  former  Decree 
into  the  Situation  in  which  he  would  have  been 
if  that   Decree    had    not  been   executed.     If  the 
Bill  is  brought  to  review  the  reversal  of  a  former 
Decree,  it  may  pray,  that  the  original  Decree  may 
stand  \ 

Costs. 

By  the  17  Rd.  II.  cap.  6.  a  power  was  given  to 
the  Chancellor,  in  case  Writs  appeared  to  him  to 
be  grounded  upon  untrue  suggestions,  to  give 
damages  according  to  his  discretion  ;  and  by  the 

»  Perry  and  Phelips,  17  Ves.         *  Mitf,  Plead.  80,81. 
183.  Sed  vid.  Worge  v.  Brad- 
ley, 2  Dick.  570. 


414  LQUITY  JURISDTCTIOKi 

l>')thof  Hon.  the  (ith.  cii.  4.  no  Subpoena  was  to 
bt.'  L;raiiteLl  till  Security  was  found  to  sUisfy  the 
Defendant  his  daniages,  if  the  Bill  was  not  veri- 
fied'"; but  that  is  not  now  the  course  of  the  Court. 
We  have  already  observed'',  it  was  also  the 
ancient  course  of  the  Court  in  cases  of  notorious 
frauds  to  make  the  Defend  tut  pay  exemplary  costs ; 
but  it  has  been  disused  for  some  time,  from  the 
ditliculty  of  carryin<^  it  into  execution  ^ 

No  Man,  either  in  the  Courts  of  Eqaitt/,  or  the 
Common  Law  Courts, subjects  himself  to  an  action 
by  mncl'f  s':in<r,  whether  in  a  criminal  or  civil 
form,  however  unfounded  the  Suit  maybe;  nor  is 
he  otherwise  punishable,  except  in  the  case  of  a 
civil  Suit,  by  the  payment  of  costs.  If,  however, 
a  Suit  in  the  Common  Law  Courts,  be  malicious 
and  false,  it  is  on  that  account  punishable,  on  an 
Indictmentor  Information,  by  Fine  and  Imprison- 
ment, and  Defendants  are  punishable  for  misbe- 
haviour by  Fine  and  Imprisonment^;  but  there 
does  not  appear  to  be  any  instance  of  a  prosecu- 
tion, for  maliciously  and  falsely  instituting  a  Suit 
in  Equity. 

If  a  Man's  name  stands  upon  the  Record  down 
to  the  hearing  without  his  knowing  it,  (a  case 
hardly  conceivable)  he  must  pay  costs,  if  the  Bill 
is  dismissed  with  costs,  and  must  get  his  costs 
from  the  Solicitor^, 

We  have  already  observed   upon  costs  in  cases 

"=   Yid.  4  Inst.   82.   1    vol.  '  Vid.  Har.    Co.  Lit.   1C1». 

Harg.  Law  Tracts,  p.  332.  a.  n.  4. 

"*  Ante,  1  vol.  p.  204.  '  Dundass  v.  Dutens,  1  Ves. 

'   Walthaia  v.    Broughtou,  Jun.  200.  for  it  is  an  offence 

2  Atk.  4;j.  ^y  Stat. 
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where  the  surrender  of  a  copyhold  is  supplied  ''; 
and  ill  cases  of  interpleading  Bills';  Bills  to  per- 
petuate Testimony '';  Bills  of  discovery ';  Bills  for 
partition  '";  and  on  other  subjects,  they  have  been 
incidentally  alluded  to. 

Costs  are  entirelv  in  the  discretion  of  the 
Court",  and  are  given,  not  from  any  authority 
but  from  conscience,  and  arbitrio  hotii  viri,  ac- 
cording to  "  a  sound  discretion",  as  it  hath  been 
called".  As  the  Chancellor  has  a  discretion  as 
to  the  giving  of  costs,  he  often  uses  this  discretion, 
by  giving  them,  on  such  terms,  as  the  Justice  of 
the  case  may  require.  The  Reports  abound  with 
cases  where  costs  appear  to  have  been  given  upon 
terras,  but  it  is  useless  to  quote  any  of  them. 
Sometimes  the  Costs  of  pari  of  the  proceedings, 
are  given,  and  denied  as  to  the  rest". 

But  the  exercise  of  this  discretionary/ aiithoviiy, 
is  every  day,  in  some  degree  diminished,  by  the 
wise  Rules  that  are  laid  down  upon  the  subject. 

In  Equity,  as  at  Law,  Costs  usually  follow  the 
justice  of  the  demand?,  and  prima  facie,  the  Party 
who  fails,  pays  Costs,  and  it  depends  on  such 
Party  to  shew  the  existence  of  circumstances  in 
a  sufficient  degree,  to  displace  the  prima  facie 
claim  of  costs  '^. 

^  Ante,  1  vol.  p.  59.  ration  of  Burford  v.  Leuthall^ 

'lb.  148.  2Atk.  551. 

*■  lb.  160.  "  See  5  Ves.  279. 

^  lb.  76.  P  2  Atk,  113. 

•"  Ante,  vol.  1.  p.  201,  '  Vanconver  v.  Bliss,  1  Ve*. 

°  Jones  V.  Coxeter,  2  Atk.  463.  VVhitev.  Foljambe,  11  Ves. 

899.    Bennett    Coll.     against  337.  Roberts  V.  Kuffin,  2  Atis,. 

Garey,  3  Bro.  C.  C.  390.  113. 

^  7Ve3.  29 ;  and  see  Corpo- 
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"  It  would  be,"  says  Lord  Eldon,  "  a  most  satis- 
factory doctrine,  if  I  was  at  liberty  to  say,  that  in 
any  species  of  suit,  the  Rule  that  prevails  uni- 
versally at  Law,  that  the  costs  shall  abide  the 
event,  was  established  in  Equity  ;  for,  frequently, 
the  most  painful  and  anxious  duty  of  a  judge 
in  this  Court,  is  to  execute  well  the  Judgment 
as  to  costs,  depending  more  upon  discretion,  than 
the  merits  ;  with  reference  to  which,  the  Rijles 
of  Law  and  the  principles  of  Equity  guide  you 
■with  much  more  certainty'.'' 

It  is  in  many  cases  hard  that  costs  should  fol- 
low the  event  of  a  cause,  yet  (says  the  same  great 
Judge)  "  all  my  experience  has  persuaded  me, 
that  it  is  much  to  be  wished  that  the  course  of 
the  Court  was  so.  Certainly,  however,  that  is  not 
the  present  course  of  the  Court ;  where  there  is  a 
fair  case  for  consideration,  it  is  not  the  course  to 
visit  the  Party  who  fails  with  costs'.'' 

In  the  Exchequer,  it  is  said,  the  Plaintiffs  are 
entitled  to  their  Costs  in  Equity,  where  they 
recover,  without  any  order  for  them  *. 

The  Rule  of  the  Court  is  never  to  give  costs, 
but  where  there  appears  to  have  been  no  just 
grounds  for  the  Proceedings".  Where,  therefore, 
it  appears  a  Plaintiff  has  the  Dicta  of  several 
judges  in  his  favor,  the  Court  will  not  give  costs 
aarainst  him''. 

In  all  those  cases  where  an  Attorney  has  taken 

'  VanconverT.  Bliss,  1 1  Ves.  Vin.  Abr.  tit.  Costs  (a)  Cas.  3. 

462.  "  Anon.  3  Atk.234. 

'  Staines  V.  Morris,  18  Ves.  '  Perry  v.  Whitehead,  6  Ves. 

16.  54, 

t  Warburton  v.  Warburton, 
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tt  gift  from  h\s  client,  and  no  fAf/v/ person  has 
been  interposed,  and  a  Bill  is  filed  to  examine  the 
transaction,  costs,  says  Lord  Eldori.,  never  ought 
to  be  given  upon  the  result  of  that  Examination  ^ , 

By  the  Stat.  4  Anne,  c.  16^  sec.  23.  Full  costs 
to  be  taxedj  are  given  in  all  cases  where  a  Plain- 
tiff dismisses  his  own  Bill,  or  it  is  dismissed  for 
want  of  prosecution . 

If  a  Bill  is  dismissed  with  costs,  and  the  costs 
are  levied,  and  afterwards  the  cause  is  reheard, 
iand  the  former  decree  reversed,  the  costs  must  be 
refunded.  So,  if  an  order  for  the  allowance  of  a 
Demurrer  is  reversed.,  the  Costs  must  be  refunded^ ^ 

Where  a  Plaintiff  is  absurd  enough  to  refuse  a 
fair  offer  of  accommodation,  and  obstinately  per- 
sists in  his  Suit,  it  is  considered  as  an  aggravation, 
and  the  Bill  if  dismissed,  will  be  so  with  costs  ^ . 

Where  a  cause  is  set  down  on  Bill  and  answer 
*onlv,  or  where  it  is  so  set  down  after  withdrawing; 
a  Replication  ^,  it  is  discretionary  in  the  Court  to 
dismiss  with  forty  shillings  Costs,  or  Costs  to  he 
taxed,  or  with  no  costs  ^:  and  though  it  is  the 
Common  course  of  the  Court  to  give  only  fortif 
shillings  costs,  upon  the  dismission  of  a  suit  heard 
on  Bill  and  answer**;  yet,  if  a  special  case  be 
made*",  if  the  party,  for  instance,  has  acted  vex^ 
qtiously,  full  costs  will  be  given '•; 

"    Harris  v.      Tremenhere,  ^  See    Ordo     Curitt,     27th 

15  Ves.  40.  April,  1748.  2  Atk.  289. 

"  Oate»  V.  Chapmanj  I   Ves.  "  Anon.  2  P.  Wms.  387, 

100.  "  Bayley  v.   Corporation   of 

y  Bigghton  V.  Grubb;  2  Atk=  Leomuister,  1  Ves.  Jan.  476. 

48.  '^    Mansel    against    Bowles, 

^See2  Atk.268,                '  1  Bro.  C.  C.  403.  Johnson  v, 

Browne,  3  Atk,  1, 

tOL.  II,                             E  E 
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Where  a  cause  is  set  down  to  be  heard  on  Bill 
ond  answer,  and  the  Court,  not  thinking  the 
answer  full  enough,  directs  an  issue  on  the  merits'", 
or  makes  a  reference  to  the  Master^;  or  if  an  act 
is  required  to  be  done  by  the  Defendant^,  this  is 
riot  hearing  a  cause  upon  Bill  and  answer  only,  but. 
a  subsequent  proceeding,  and  therefore  out  of 
the  Rule  of  dismission  with  forty  shillings 
costs  5. 

Whenever  a  Bill  is  zji  part  dismissed,  being 
right  in  one  point  and  wrong  in  another,  the 
Decree  is  usually  without  costs'";  and  a  Bill  may 
altogether  be  dismissed  without  costs  *,  or  w  ith 
costs  to  be  paid  by  relators '';  but  it  has  been  held 
that  if  a  Bill  is  dismissed,  the  Court  cannot  give 
the  Plaintiff  his  Costs'. 

If  several  Defendants  in  a  cause  are  entitled  to 
a  fund  in  equal  shares,  and  long  enquiries  are 
necessary  as  to  one  share  only,  a  direction  will 
be  given  that  each  share  should  bear  its  own 
costs"'. 

It  seems,  that  if  a  Suit  is  brought  in  Equity  and 
dismissed  with  Costs,  and  an  Action  is  brought  at 
Law  on  the  same  account,  and  damages  are  reco- 


*  Newsham  V.  Grey,  2  Atk.  ridge,  5  Ves.  498.  Lloj-d  and 

286.  Johnes,   9  Ves.    C7 ;  and    see 

'  lb.  287.  13  Ves.  2C0.  and  11  Ves.  550. 

8  SeeSuttonv.  Stone,  2  Atk.  "  1  Atk.  350. 

101.  '  Cooth  V,  Jaikson,    C  Ves^ 

"    Mackreth    v.     S3'mOnds,  41.  Lillea  v.  Airey,  1  Ves.  Jiin, 

15Ves.  p.  354.  278.     but    see    Bennett   Coll. 

'  It  was  so  done  in  Priestley  a<^ainst     Carey,  3  Bro.  C.  C< 

and    Wilkinson,   1    Ves.  jun.  390. 

214.  M'^Leod  and  Druminond,  •"  Bascvi   v.  Serra,  14  Ve«. 

14  Ves.  303.  Wheldale  v.  Fart-  317. 
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rered,  the  Costs  of  the  Suit  in  Equity  may  be 
'deducted  out  of  the  Costs  at  Law  \  The  Court, 
however,  will  not  upon  Motion  discharge  a 
Person  in  execution  for  Costs  upon  a  demand 
arising  to  him  from  the  Person  to  whom  he  is  in 
(execution ''. 

If  there  be  any  oversight  or  mistake  in  the  Bill, 
which  requires  x\mendment  befo?^e  the  Defendant's 
appearance,  it  may  be  amended  upon  Motion, 
without  paying  Costs  ;  but  if  it  be  amended  after 
appearance.  Costs  must  be  paid*", 

A  Procltein  Amy,  has,  on  Petition,  been  allow- 
fed  Costs,  although  the  Infant's  Bill  was  dismissed 
with  Costs  '^;  but  Costs  beyond  the  taxed  Costs, 
"Vvill  not  be  allowed  to  a  Proche'ui  Amy^. 

If  an  Infant  by  Prochein  Amy  brings  a  Bill,  and 
never  stirs  in  it  after  he  comes  of  age,  and  the  Bill 
is  dismissed,  the  Infant  and  the  Prochein  Amy  are 
both  liable  to  Costs  ^ 

If  a  Bill  be  referred  for  scandal  and  imperti- 
nence, and  so  reported,  and  exceptions  are 
taken  to  the  report  and  allowed,  the  Plaintiff  is 
allowed  the  Costs  of  the  reference,  but  not  if 
exceptions  are  allowed  to  the  Master's  report  of 
irregularity  ^. 

By  a  Rule  of  Court,  £5  were  allowed  as  Costs 
to  be  paid  on  the  allowing  or  overruling  a  Plea  or 

'  Gunshv.  Donovan,  2  Atk.  "  Osborne  v.  Denne,  7  Ves.. 
106.  424. 

"  Holworthv  against  Allen,  ^  Turnei-  v.  Turner,  2  P". 
2  Bro.  C.  C.  17.  AVms.  297.  S.   C  Sel.  Cas.  49. 

•^  See  Eq.  Cas.  Abr.  in  1  Sfr.  708.  and  2  Eq.  Abr, 
marg.  p.  29.  238. 

^  Tantr  V.  Ivie,  2  Ves.  466.        *  Bromfield    against     Chi- 
chester, Ambler,  404. 
£  E  'i 
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Demurrer  ;  and  £5  were  directed  to  be  deposited 
on  the  re-arguing  a  plea  or  demurrer;  l)ut  by  a 
subsequent  Order  of  C our L^\  it  was  ordered,  that 
the  Parties  shall  in  all  such  cases  be  liable  to  such 
furtiicr  Costs,  as  the  Court  shall  think  fit  to 
award.  Where,  therefore,  a  tliird  i>///lalbcen 
filed  for  the  same  cause,  and  a  Demurrer  allowed, 
full  Costs  were,  on  motion,  ordered';  and  this, 
though  common  Costs  only  had  been  ordered,  on: 
the  hearing  of  the  Demurrer. 

If  a  Demurrer  be  allowed  by  a  Judge  sitting  for 
the  Chancellor,  and  the  order  is  afterwards  re- 
versed, the  Costs  will  be  ordered  to  be  refunded ''. 
'  Where  a  Plea  of  another  Bill  for  the  same 
matter  was  overruled,  on  a  reference  to  the  Master, 
who  made  a  special  Report,  the  Plaintiff  was  held 
not  to  be  entitled  to  Costs'. 

After  a  Demurrer  is  set  down  to  be  argued,  and 
submitted  to,  and  the  Bill  is  amended,  the  De- 
fendant may  move  to  have  more  than  the  common- 
Costs  on  the  account  of  the  expence  he  has  been 
put  to  :   £5  have  been  allowed  '". 

If  a  Defendant  disclaims  generally,  and  the 
Plaintiff  replies  to  the  Answer,  and  serves  a  Sub- 
poena to  rejoin,  the  Defendant  is  entitled  to  liave 
Costs  for  the  vexation.  It  is  otherwise  where 
the  Disclaimer  is  to  part,  and  the  Answer  is  as  to 
another  part", 

'  0  February,  1794,  4  Bro.  '  Hugi^itis    v.  York  Build- 

C.  C.  545.  ing«  Company    2  Atk.  44.  S. 

•  Griffith  V.  Wood,   1  Ves.  C.  Paruara,  p.  8.1. 

and  Beanies,  p.  i'07.  ""   Aiionyintm*.,  9   \^es.  221, 

"  Oats  V.  Chapman,    1  Ve3.  "  Williams    v.    Longfellow, 

542.  and  bee  2  >  es.  W\  3  Atk.  5b2. 
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If  a  Feme  Sole  brings  a  Bill,  and  pending  the 
Suit  marries,  and  Baron  and  Feme  bring  a  Bill  of 
Revivor  and  obtain  a  JJccree  with  Costs,  they 
are  entitled  to  Costs  for  the  whole  Suit,  except- 
ing only  the  Costs  of  the  Bill  of  Revivor". 

When  a  cause  is  brought  to  a  hearing  upon  the 
Equity  reserved  after  Trial  of  an  Issue,  on  a  par- 
ticular action  directed  by  the  Court,  the  Court,  if 
they  mean  to  give  the  Costs  at  Law,  especially 
direct  payment  of  such  Costs,  together  with  the 
Costs  of  the  Suit  in  Charicery'^ 

No  costs  will  be  given  to  a  Trustee  who  has 
misbehaved'*;  nor  will  he  be  allowed  costs  in  re- 
spect of  a  Deed  impeached  for  Duress  ^, 

If  a  Bill  be  filed  against  a  Trustee  for  the  re- 
sale of  an  Estate  purchased  by  him,  the  Court 
where  J nfujits  are  concerned,  gives  Relief  with 
costs ''.  It  has  been  laid  down,  that  wherever 
Interest  is  given  against  Executors  for  a  breach  of 
Trust,  costs  follow  as  of  course*^. 

Where  a  Bill  is  filed  against  an  Executor  for  an 
Account,  and  to  answer  a  breach  of  Trust,  it 
seems,  he  is  liable  to  costs  in  what  regards  the 
breach  of  Trust';  but  not  beyond  that '".     It  is  not 

'  Durbaine    v.    Knight,     1  "^   Sanderson    and    Walker, 

Vern.  318.  13Ves.001. 

P  Davis  V.   Lord  Brow nlow,  '' Seers  and  llind,  1  Ves.jun. 

2  Dick.  790.  294;  but  see  A>>lil>uinliHm  and 

*  Lloyd  V,  S[)illet,  3  P.  Wins.  I'lionison,  13  Yes.  404.  vSauinie* 

347.     Haberdashers  (  ompa.iy  v.  Kieknum,  2  Yes.  juu.  30. 

and  Attorney    General,     Vin.  *■  Kapliael  v.  lioehni,  13  Ves. 

Abr.  tH.Costs  A.(  a.  3.D.iuson  590.     and     see     Catirey    and 

V.   Parratt,   3  Hro.  C.  Y.  230.  Darby,  0  Ves.  497. 

and  see  5  Ves.  US.  6  Ves.  488.  '  lb.  but  ^ee   Humphrey   v, 

"  Colmau   V.  Sarre},  1  Bro.  Worse,  2  Atk.  408. 
C,  C.  55. 
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an  invariable  Rule  that  an  Administrator  shaW  be 
allowed  Costs  at  all  events  ^. 

The  giving-  of  Costs  may  be  reserved  generally 
by  the  Dccree^\  for  they  are  entirely  in  the  dis- 
cretion of  the  Court ;  and  where  they  think  it 
would  accelerate  a  decree,  the  Court  may  post- 
pone the  consideration  of  the  costs  till  the  cause 
comes  back  from  the  Master,  though  there  might 
be  grounds  enough  for  decreeing  costs  even  at  the 
hearing  of  the  cause';  but  a  Plaintiff  may  apply 
for  Costs  where  a  Defendant  gives  unnecessary 
trouble  in  carrying  a  decree  into  Execution  ''. 

Where  the  Costs  of  a  Trustee  are  directed  to 
be  taxed,  that  means,  as  between  Party  and 
Party^  and  not  in  thelargerway.  But  where  a  Trus- 
tee, in  the  fair  execution  of  his  Trust  has  expended 
Money,  by  reasonably  and  properly  taking  opi- 
nions and  procuring  directions  that  are  necessary 
for  the  due  Execution  of  his  Trust,  he  is  entitled 
not  only  to  his  costs,  but  also  to  his  charges  and 
Expences  under  the  head  ofjustallowaJicesK  Trus- 
tees and  Executors  brought  into  Court  are  aK 
lowed  their  Costs,  though  they  make  a  claim 
which  fails;  but  if  an  Heir  at  Laic  is  made  a  De^ 
fendant,  and  he  raises  a  point  which  fails,  he  will 
not  be  allowed  his  Costs'^. 

A  Mortgagee  is, prima faeie,  entitled  tohis  Costs; 
but  there  are  cases  where  his  conduct   has  beea 


K  Wilkins  v.   Hunt,  2  Atk.  "  lb. 

151.  'learns  v.  Young,  10  Ves. 

"  Sanderson  V.  Walker,    13  18. 

Ves.  GOl.  "  Rashley  v   Masters,  1  Ves. 

'   Scarborough    v.    Burton,  jun.205. 
2  Atk.  111. 
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such,  usurious  for  instance  ™,  or  oppressive  °,  or 
unjust",  or  where  the  Agreement  is  fraudulent 
on  the  face  of  it  ^',  or  where  he  has  made  an  un- 
just defence^,  in  which  he  has  not  been  allowed  his 
costs;  and  there  may  be  cases,  as  it  seems,  (though 
there  is  no  Precedent  for  it, )  where  he  would  be 
obliged  to  pay  the  Costs  of  the  Mortgagor. 

A  3Ior(oracree  is  allowed  the  Costs  of  procuring 
Administration  to  an  Incumbrancer  under  the 
Will  of  the  Mortgagor,  as  a  necessary  party  to  the 
Foreclosure  ^ 

Where  a  Bill  was  filed  by  the  first  Mortgagee, 
and  a  sale  directed  with  the  consent  of  the  second 
and  third  Mortgagee,  and  the  Fund  proved  de- 
ficient, the  costs  were  ordered  to  be  paid  in  the 
first  place*. 

Where  an  Executor  is  a  Defendant  at  Law,  and 
fails  in  his  defence,  he  must  pay  costs  de  bonis 
Testatoris,  si  non,  de  bonis  Propriis,  and  it  is  said 
to  be  the  same  in  Chancery*;  but  the  Rule  seems 
to  be,  that  in  Equity  it  is  discretionary  whether 
the  Court  will  make  an  Executor  pay  costs  or 
not^ 

An  Executor,  though  made  a  Defendant  by  his 
Co-Executor  will  be  allowed  his  costs  ^, 

^    Bromley    v.   Holland,  7  'Hunt  and  Fownes,  9  Ves. 

Ves.  27.  70. 

"  Detillin   v.   Gale,    7  Ves.  »  Kenebel  v.     Scrafton,    13 

583.  Ves.  370. 

°    Mocatta   v.   Muvgatroyd,  '   JefFeries   v.    Harrison,     1 

1  P.  Wms.  393.  Atk.  408.   Sed  qu.   see  Hiim- 

P  Moroney  v.  O'Dea,   1  Ball  phreys  v.  Moore,  2  Atk.  108. 

and  Beatty   121.  and  cases  in  "  Uvedale  v.  Uvedale,  3  Atk. 

pote.  1 19. 

I  1  P,  Wms.  395.  "  Blount  v.  Burrow,  3  Bra, 

C.  C.  90. 
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When  a  rill  is  brought  against  the  Executor 
and  Heir  at  Law  for  an  Account  of  real  and  per- 
sonal Assets,  Executors  are  notallowed  their  costs, 
because  they  may  renounce  ;  but  it  is  the  Law 
which  casts  the  descent  upon  the  Heir,  and  that 
diliers  liis  case  from  Executors  ;  and  if  he  has 
accounted  justly  for  such  Money  as  is  come  to. 
his  hands,  it  entitles  him  to  costs  ''. 

It  is  a  settled  Rule  that  the  Executors  of  an 
Insolvent  shall  not  have  costs  ;  they  need  not  have 
administered^. 

If  an  Executor  commits  a  Frauds  he  will  not 
be  allowed  costs  out  of  the  Estate,  though  the 
Testator  has  directed  that  for  any  Ex  ponces  the 
Executor  might  be  at,  he  shall  be  allowed  his  costs 
out  of  the  Estate;  for  he  could  never  mean  to  save 
him  harmless  when  he  has  been  guilty  of  a  Fraud^. 

It  seems,  that  if  an  Executor  on  a  Bill  filed 
against  him  denies  Assf:ffi,  he  will,  'fit  appears  there 
are  Assets,  be  obliged  to  pay  costs  nut  of  his  own 
Pocket ;  but  i{  the  Accounts  are  of  such  a  nature 
that  make  it  impossible  to  say  whether  or  not 
there  are  Assets,  he  will  be  allowed  to  retain  his 
costs  out  of  the  Estate  "*. 

Where  Relief  is  given  on  a  Bill,  fded  on  grounds 
of  puhlic polici/,  costs  are  usually  given,  the  Re- 
liefbeing  not  on  account  of  the  Individual,  but  the 
Public  \ 

"  T^iimphrpy    v,  Moore,    3         '  Hide  v.   Hetwood,  2Atk. 
Atk.  40K  and  see  Uvedalc  v.     ICf). 
iJvt'tlale,  3Atk.  llOi  '  Sandys  V.  Watson,  2  Atk. 

'  AJair  V.  Shaw,  1  Sch.  and     70. 
lefr.  280,  *  Jackman  v.  Mitchell,    13 

Ves,  680. 
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AYliere  an  Information  is  filed  to  remed}^  a 
breach  of  Trust  by  granting  long  Leases  of  Charity 
Estate,  the  Relief  will  be  given  with  costs. 

If  there  be  a  Decree  for  an  Account  of  Tithes, 
}t  is  always  with  costs,  unless  there  has  been  a 
tender  '. 

It  is  the  constant  course  of  the  Court  where  a 
jnutual  account  is  decreed,  to  reserve  the  costs 
until  after  the  Report,  that  the  Court  may  have 
it  in  their  power  to  punish  the  wrong  doer**. 

Costs  usually  follow  the  event  of  the  Account, 
but  if  it  be  intricate  or  doubtful,  no  costs  will  be 
given '^. 

The  Plaintiff  always  pays  costs  where  an  Ac- 
count turns  against  him,  or  where  he  prevails  in 
nothing  but  what  he  might  have  insisted  upon  at 

Law^ 

If  a  Commission  issue  for  the  examination  of 
Witnesses  abroad,  a  Solicitor  attending  the  Execu- 
tion of  the  Commission  will  not  be  allowed  his 
costs  ^, 

Where  Money  was  found  due  to  the  Defendant 
upon  account,  but  much  less  than  had  been 
claimedby  the  Defendant's  Answer,  the  Defendant 
was  not  allowed  his  costs'". 

Tl^e  general  Personal  Estate  not  specifically 
disposed  of  is  first  ^o  be  applied  to  the  costs', 
and  then   as  to   the  Legacies;  and    the    specific 

*  Stockwell  V.  Terry,  1  Ve^.  ^   Tlamoiid  v.  Wordsworth, 

118.  IDick.  aSl. 

•^  Rider    v.    Bayley,     Vin.  ^      Attorney      General      v. 

Abr.  tit.  Costs,  (B)  Ca.  32.  Brewers  Company,  IP.  Wms« 

'^  Pitts  and  Fagt,ib.  Cas.  11.  376. 

'  Lyre  and  Paniel.  ib.    Ca.  '  See   How  v.   Chapman,  4 

23,  Yes.  549,  530, 
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Legatee  is  only  to  contribute  as  far  as  the  costs 
occasioned  by  the  Inquiry  as  to  his  specific  Le- 
gacy ". 

Where  a  Question  arises  between  an  Indivi- 
dual, and  the  Person  taking  the  bulk  of  the  Es- 
tate, how  far  the  bulk  of  the  Estate  is  to  answer 
for  a  Legacy',  a  Sum  of  Money,  or  a  Portion, 
costs  ?ire  pmd  out  of  the  Estate^',  but  where  the 
bulk  of  the  Property  is  handed  over,  and  a  ques- 
tion arises  as  to  the  right  to  Property  clearly 
severed  from  the  bulk  of  the  Property,  the  expence 
of  questions  touching  such  Fund,  must  be  borne 
by  the  Fund  itself". 

Wherever  a  Testator  by  his  Will  raises  a  doubt 
upon  the  meaning  of  it,  his  general  property  pays 
for  settling  that  doubt**. 

In  a  cause  between  Relations,  contesting  the 
effect  of  a  Will,  costs  are  often  given  out  of  the 
Estate,  and  as  between  Allornei/  and  Client  i". 

Where  an  Heir  at  Law  is  made  a  Defendant, 
and  insists  on  his  Title,  he  is  entitled  to  his 
costs,  though  he  fails  ;  but  if  an  Heir  at  Law  is 
Plaintiff  and  he  fails,  he  will  not  have  his  costs, 
but  if  the  Suit  be  groundless  he  will  pay  them*; 
but  where  an  Heir  at  Law,  or  the  Heir   male  to 

^  Barton  v.  Cooke,    5  Ves,  6  Ves.     349.    JoUiffe  against 

464.  East,  3  Bro.  C.  C.  25.  PtarsoM 

'   Baugh   against    Reed,    3  v,  Pearbon,    1  SchoaleK  and  Le 

Bro.  C.  C.  195.  Froy,  p.  12.  and  see  3P.  Wms. 

^  Tenour     v.    Tenon r,     10  303. 

Ves.  571.  and   see    Wilson  v.  p  Moggridge   v.  ThackwelJ, 

Brownsniith,  9  Ves.  180.  1  Ves.  jun.  475. 

"  Tenour  v.  Tenour,  10  Ves.  "*  Luxton    v.    Stephens,     3 

*7i,2.  p.wms.  a7a. 

•  Barrington    v.  Tristram, 
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the  honor  of  a  Family  has  a  probable  cause  to 
contend  for  the  family  Estate,  he  will  not  be  made 
to  pay  costs'. 

Where  a  Bill  is  filed  to  establish  a  Will,  and  the 
Heir  at  Lmv,  a  Defendant,  desires  an  Issue,  and 
fails,  he  is  entitled  to  his  costs  in  Equity  '■;  but  no 
costs  will  be  given  on  either  side  as  to  the  Issue; 
and  the  Heir  at  Law  has  been  made  to  pay  the 
costs  of  a  groundless  motion  for  a  new  Trial  ^ 

W  here  an  Heir  at  Law  is  brought,  by  order 
before  the  court,  he  is  entitled  to  costs  "". 

Costs  are  always  allowed  where  the  facts  con- 
tested are  presumed  to  be  in  the  knowledge  of  the 
Party  that  contests  them  ''. 

If  a  Defendant  not  confessing  the  Plaintiff's 
Title  puts  him  to  the  expence  and  trouble  of 
proving  it,  it  is  a  circumstance  to  give  costs  ". 

Whe  e  a  "Specific  performanceof  an  Agreement  at 
a  great  undervalue  is  enforced,  costs  are  notgiven^. 

Where  a  Bill  for  specific  performance  is  dis- 
missed on  the  ground  o{ misrepresentation^  it  will 
be  with  costs^ 

On  Bills  for  a  specific  Performance  of  an 
Agreement  to  purchase  an  Estate,  the  Court  has 
thought  it  imprudent  to  give  the  Defendant  costs, 
though     there     may    have    been  reasonable  and 

M  P.  Wms.  482.  Vln.  Abr.  tit.  Costs  (Q.)  Ca, 

"  Webb    V.    Claverden,     2  20. 

Atk.  424.  *  Trinity  Hoase  and   Rval, 

*  White  v»  Wilson,  13  Ves.  Vin.  Abr.  tit.  Costs  (Q.)  "Ca. 
87.  22. 

*  Attorney  General  \.  ^  Burroughs  v.  Lock,  lOj 
Tonna,  4  JJro.  C.  C.  178.  Ves.  470. 

*  Cockraine    and  Blantire,        '  Buxton  v.  Lister,  3  Atk^ 

387, 
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weighty  objections  to  the  Title ;  because  to  give 
costs,  is  to  injure  that  Title  he  is  compelled  to 
take,  and  in  such  case  the  Court  has  decreed  a 
specific  performance  ivUhoui  costs  y. 

Where  a  Party  has  not  been  able  to  make  his 
Title  before  the  Decree,  it  is  always  a  question 
very  important  to  the  costs  \ 

Where  Tenant  by  Elegit  has  received  Rents 
and  Profits  beyond  the  debt,  though  he  shall 
account  for  the  debt,  yet  he  will  not  be  made 
to   pay  costs  ^. 

Governors  of  a  charity,  though  they  gain  no- 
thing, nor  are  guilty  of  corruption,  yet  if  they 
have  been  extrenjely  negligent  in  their  trust,  are 
punishable  with  Costs ''. 

In  cases  of  charity  Relators  have  often  Costs 
allowed  them  beyond  the  taxed  Costs  ^  and 
in  Suits  upon  questions  relative  to  charitable 
Legacies,  Costs  are  frequently  given  to  the  Heir, 
as  between  Attorney  and  Client;  the  Heir  not 
making  an  improper  point**. 

It  has  been  determined  upon  the  construc- 
tion of  the  Statute  of  Charitable  Uses,  43  Eliz, 
c.  4.  that  Commissioners  have  not  power  to  give 
Costs;  but  the  Chancellor  can  and  has  given 
Costs,  upon  exceptions  taken  to  a  Decree  of 
Charitable  Uses  ;  but  the  ground  upon  which  he 
has  a  right  to  do  so,  is  not  very  clear  % 

y  McQueen     v.     Farquhar,  284.  and  see  3  P.  Wms.  146. 

11  Ves.  482.  uoto  (a.) 

'   Seton  V.    Slade,    7   Ves.  '  Osborne  v.   Deun,   7  Ves. 

279.  424. 

»  Gary  v.   Stafl'ord,    Ambl.  ''  Currie  v.    Pye,    17  Ves, 

520.  408. 

"  past  V.  Ryal,  2  P,  Wms,  *-•  Aylett  y.  Dodd,  2  AtU. 
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So  in  cases  of  Bankruptcy,  he  can  give  Costs, 
though  nothing  in  the  Bankrupt  Acts  seem  to 
authorize  him. 

It  is  the  same  as  to  Costs  under  commissions 
of  Lunacy,  the  foundation  of  the  right  is  not 
very  discernible*. 

Costs,  it  seems,  are  not  given  on  a  Bill  of  Re- 
view ^;  and  on  a  Bill  of  Review,  for  Error,  the 
Costs  are  of  course,  if  there  be  no  Error  in  the 
Decree^. 

It  seems  that  no  more  Costs  will  be  given  to 
a  Pauper  beyond  the  Costs  actually  out  of 
pocket'*. 

The  Costs  of  impertinence  expunged  from  the 
Answer  of  a  Pauper,  have  been  ordered  to  be 
taxed  as  Dims  Costs  to  be  paid  into  Court,  and 
await  the  event  of  the  cause  i:i  its  further  progress. 
The  Court  has  a  discretion  *n  each  case'. 

A  Pauper  cannot  dismiss  his  Bill  without 
Costs''. 

Costs  have  been  given  personally  against  an 
uncertificated  Bankrupt,  in  a  case  of  Fraud  and 
Misconduct'. 

Where  Persons  apply  to  set  aside  an  Annuity, 
if  they  have  taken  their   chance  as   long  as  it  is 

239.  and   see   Corporation   of         '' Frost  and  Preston,  ICVes, 

Burford    v.    Lenthail,    2  Atk.  160.    S.  C.  MS.  and  see  Dana 

552,  3,  4.  V.  kiissell,  1  Dick.  427. 

"  See   Corporation    of  Bur-         '  Rattray  v.  George,  16  Ves, 

ford  V.  Lenthail,  2    i  k.  552,  234. 
3^  4.  *  Pearson  airainst   Belsher, 

'    Jackson     and    Eyre,     2  3  Bro.  C.  C.  87. 
Freem.  181.  S.  C.  3  Ch.  Rep.         '  Lock  v.  Bromley,  3  Ves. 

15.  40. 

^  Bolger  V,  Mackell,  5  Ves, 
509. 
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good  for  them,  they  will  not  be  permitted  to 
set  it  aside  without  Costs'". 

There  is  hardly  a  case  of  a  Bond  set  aside  for 
Fraud  or  improper  consideration,  but  it  ought  to 
be  with  Costs". 

But  in  cases  of  gross  Fraud,  the  Court  will, 
sometimes,  give  Costs,  to  be  ascertained  by  thei 
Parties'  own  oath  °. 

Where  Fraud  is  charged  but  not  proved^  it  seems 
the  Court  will  give  the  Defendant  Costs''. 

Where  a  Feme  Covert  has  been  guilty  of  a 
Fraud  solely  without  the  Husband,  and  he  hasn6 
benefit  from  it,  he  will  not  be  obliged  to  pay 
Costs -J. 

Where  a  Widow  files  a  Bill  for  thesingle  purpose 
ofhaving  Dower,  assigned  her,  costs  do  not  follow 
the  Suit;  but  where  in  Bills  for  Dower  separate 
questions  of  Title  arise,  and  are  conducted  vexa- 
tiously"^;  or  where  the  widow  has  without  any 
just  pretence  been  vexatiousl}^  kept  out  of  her 
Dower,  she  will  be  allowed  her  Costs'. 

If  a  Party  unconscientiously  obtains  a  Judg- 
ment at  Law,  and  a  Bill  of  Discovery  is  after- 
wards brought,  the  Defendant  pays  the  Costs  of 
botli  Proceedings;  but  if  the  Discovery  is  obtain- 


°^  Duff  V.    Atkinson,  S  Ves.  ^  Coftoti  v.  Lutterell,  1  Atk, 

584.  453. 

"  Debeiiham  v.    Ox,   1  Ves.  "■  Lucas  v.  Calcraft,  1  Bro.- 

277.  C.  C.  134.  and  S.  C.  from  Sir 

*  Dyer  V.  Timevvell,  2  Vern.  Samuel     Romilly's  note,     18 

123.  Ves.  20.  n.  a. 

p   The  Mayor,  &c.  of  Col-  !  Woigan  v.  Ryder,  18  Ves- 

rliester  v.  Lowten,  1  Ves.  and  20. 
Uea.  248. 
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fed  before  the  expences  at  Law  are  incurred,   the 
Defendant  gets  his  Costs. 

Where  a  Bill  is  for  a  Discovery,  and  a  Com- 
mission is  prayed  for  the  examination  of  Wit- 
nesses abroad,  if  both  parties  have  had  the  bene- 
fit of  the  commission  to  examine  Witnesses,  each 
pays  his  own  Costs  as  to  that  part^ 

We  shall  now  observe  upon  the  Taxation  of 
Costs,  and  on  the  Lien  of  Attornies. 

Where  any  part  of  a  Solicitor's  Bill  relates  to 
business  done  in  the  Court  of  Chancery,  the  whole 
may  be  taxed,  although  part  of  the  business  was 
for  other  persons  jointly  with  the  person  apply- 
ing". 

Formerly,  Solicitors'  Bills  would  not  be  order- 
ed to  be  taxed,  unless  the  whole  demand  was 
brought  into  Court;  but  the  Act  of  Parliament 
varied  the  Rule,  and  enabled  the  client  to  have 
the  Bill  taxed,  upon  submitting  to  pay  what 
should  appear  to  be  due". 

Agency  Business  does  not  come  within  the  Act 
of  Parliament  as  to  the  taxing  of  Costs ''. 

If  a  Bill  of  Costs  has  been  settled  and  paid, 
and  the  payment  has  been  acquiesced  in,  the 
Court  will  not  refer  such  Bill  to  be  taxed  as  a 
matter  of  course.  The  general  rule  is,  that  an 
Attorney's  Bill  which  has  been  delivered  accord- 
ing to  the  Statute,  for  the  purpose  of  creating  a 
capacity  of  bringing  an  action,  cannot  be  taxed 
at   the    Trial,  or   after  Verdict ;  but   under  spe- 

*   London  Assurance  Com-  '  See  Anon.  2  Ves.  451. 

pany  v.  Hankey,  1  Anstr.  9.  ^   Binstead   v.    Barefoot,  1 

"  Margerum  against  Sandi-  Pick.  112o 
ford, 3  Bro.C.  C.233, 
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cial  circumstances,  the  Court  will  refer  it  to  b^ 
taxed,  if  it  is  shewn  by  affidavit,  that  the  busi- 
ness has  not  been  done,  or,  that  the  charges  ard 
fraudulent;  and  neither  payment  of  the  Money, 
iior  a  Release,  nor  a  Judgment  for  the  demand, 
will  preclude  taxation  in  such  a  case''.  Nor^ 
in  general,  can  accounts  be  taken  on  the  taxa- 
tion of  a  Bill ;  for  the  Court  will  not  stop  the 
payment  to  have  the  accounts  taken  y. 

An  order  for  taxing  a  Jiill  of  Costs,  entitled  in 
the  cause,  if  obtained  by  a  party  in  the  causcj 
is  regular  under  the  general  Jurisdiction  ;  but  a 
person,  not  a  party  in  the  cause,  must  apply  ej* 
parte  under  the  Statute  (2  Geo.  3.  c.  23.  s.  29.)^ 
A  party  in  the  cause  may  make  a  motion  in  the 
cause  :  whether  he  may  afterwards  pursue  it  under 
the  Statute  may  be  questionable*. 

On  the  taxation  of  Costs,  the  Court  cannot^ 
on  account  of  improper  conduct,  make  the  At- 
torney pay  the  Costs  of  the  taxation,  but  only 
1v  he  re  there  are  m/>ro/>er  items  in  the  Bill  amount- 
ing to  a  sixth  ''. 

Where  an  Attorney  has  been  seven  years  with- 
out gettinc^  his  Bills  taxed,  after  an  order  so  to 
do,  and  they  are  lost  in  the  mean  time,  in  the 
Master's  oifice,  the  Court  will  not  allow  it  to  go* 
again  to  the  Master  ^ 

A  representative  of  a  person  who  had  obtained 
an  order  to  tax  a  Bill,   can   revive  it  onlv  on  an 


«   Langstaff  v,  Taylor,     14         "  lb.  p.  329. 
Ves.   2G3.  "  Yea  v.  Yea,  2  Anstr.  494* 

»  Anon.  2  Ves.  451.  I  lb, 

'  Bigaol  V.  Dignol,  11  Ves, 
328, 
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>mdertaking  to  pay.  To  bring  a  Defendant  into 
'(contempt  on  an  order  of  taxation,  it  is  necessary 
to  leave  a  copy  at  liis  house,  and  the  report  of  the 
Sum  at  which  the  Bill  is  taxed. 

If  a  Solicitor  declines  proceeding  in  a  Suit 
(whatever  his  reasons),  and  does  not  carry  the 
business  through  to  a  hearing,  he  loses  his  Lien 
on  the  Fund  in  Court '\ 

It  has  been  held  that  a  Solicitor  undertaking 
to  bring  an  Action,  or  do  any  business,  part  of 
the  undertaking  is,  that  he'shall  faithfully  and 
iionestly  bring  that  business  to  a  conclusion,  and 
if  he  fails  in  that,  he  cannot  bring  an  Action  for 
any  thing  "^ 

It  seems,  that  where  different  demands  arise  in 
a  cause,  the  costs  may  be  arranged  as  the  equi- 
ties between  the  Parties  require,  without  con- 
sidering the  Solicitor  ^  provided  it  be  fairly  and 
honestly  done-.  A  mere  voluntary  release''  or 
settlement  is  not  sufficient'. 

Where  there  are  Costs  in  Equity  and  at  Law 
due  from  the  opposite  parties,  the  Court  will  not 
set  off  the  Costs  at  Law  against  those  in  Equity, 
if  the  Solicitor  in  Equity  claims  his  lien  on  the 
latter  ^ 

At  Laic,  a  Party  cannot  change  his   Attorney 


■*   Cresswell   v.  Bvron,     14  ^  Anon.  1  Ves.  25,  G, 

Ves.  272.                    "  ""  lb.  26. 

*  Vid.  Observations  in  Bank-  '  Fairland  v.  Enever,  1  Dick, 

ruptcy,  0  Ves.  p.  2.  114. 

^Taylor  v.  Pophain.  15  Ves.  ^  Smith  and    Brocklesby,  1 

79.  sed  vid.  S,  C.  13\es.  59.  Austr.  01. 
before  Lord  Erskine, 

VOL.    II,  F    P 
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tvithout  a  Judge's  order;  and  the  Court  takos" 
care  that  the  papers  shall  not  be  taken  out  of 
his  hands,  without  doing  that  justice,  which  his- 
lien  gives  him  :  i)ut  it  is  not  so  in  Chancery,  for 
there,  at  his  option,  he  may  discharge  his  At- 
torney, and  proceed  if  he  can  without  his  papers  ; 
but  he  cannot  take  his  papers  out  of  the  hands 
of  the  Solicitor  without  paying  his  Bill'. 

A  bill  filed  by  an  Attorney  for  Costs  is  not  sus- 
tainable, and  mav  be  demuned  to  ;  for  he  should 
proceed,  either  by  action  at  Law,  or  apply  to  a 
Court  of  Equity  ■",  in  a  summary  way,  according 
to  the  Statute  ". 

Solicitors  have  a  lien  on  the  fond  in  Court  for 
their  expences,  whether  in  the  way  oi' Suit,  or 
prosecution  in  Lunact/  or  Bankruptcij°. 

A  Client  in  the  country,  who  employs  a  coun- 
try Solicitor,  is  not  liable  to  the  Agent  in  TownP; 
but  the  Agent  in  Town  has  a  lien  upon  the  Pap-ers 
in  his  hands  for  what  was  due  to  him,  as  Agent 
in  the  Cause^  from  the  Solicitor  in  the  Country''; 
but  not  it  seems  for  Money  lent  to  the  Solicitor ^ 

The  Court  of  King's  Bench  has  held  that  the 
Equity  of  Set-off  shall  not  interfere  with  the  So- 
licitor's Lien  :   the  Court  ot  Common  Fleas  on  the 

'  Twort  V.  Dayrell,    13  Ves.  "  2  (Jeo.  2.  cop.  23. 

195.  arid   see  Merrvweatlu'r  v.  "    Ex    [arte  Irict-,     2   Ve^ 

Mellish,  13  Ves.   l(il.    ODcii  407. 

V.    O'D'-a,    1    Sell,    and   I.etV.  i*  i-'arewell    v.    C-'ol«^r,  2   P, 

31.5,  3  U).  ^^^)s.  4(i(>. 

"    Pany    v.    Owen,    Aml)l.  ''    Ward  v.  Kepple,  15  Ves» 

109.      contra      Haneleigh     v.  297.  Il>.   2  P.  V\  ms.  4()i, 

1  hornhill,  1  Vern.   2!t:i!  S.  C.  '  Grey    v.  CockeFil,  2  Atk, 

2  (ha.   Tas.     153.    INorris    ?.     114r 
liacon,  1  Vern.  312. 
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contrary  liold,  that  the  Attorney  can  have  no  Yen 
that  will  interfere  with  the  Equity  be' ween  th3 
Parties  ;  and  in  Cliancery,  the  Court  does  not  in- 
terpose the  Lieu  larther  than  upon  the  clear' 
balance,  which  is  the  result  of  the  Equity  be- 
tween the  Parties. 

A  Six  Clerk  is  not  obliged  to  deliver  Papers 
to  the  Plaintiff  till  his  Fees  are  paid,  though  the 
Plaintiff  had  paid  his  Solicitor,  who  had  satisfied 
his  Clerk  in  Court  his  whole  Bill^ 

A  Party  may  be  restrained  from  paying  any 
part  of  the  Bill  of  Fees,  &c,  due  to  his  Solicitor, 
until  the  Clevk  in  Court  employed  by  him  in  the 
Cause  is  fully  paid  *. 

A  Solicitor  procuring  a  decree  has  a  lien 
for  his  Bill  on  the  Estate  recovered  in  the  hands 
of  the  Person  recovering,  but  not  in  the  hands 
of  the  Heir",  unless  Costs  are  decreed  oif^o/rf/i 
Estate,  in  which  case  they  are  held  to  be  a  lien 
upon  it,  though  the  party  to  whom  they  are 
awarded,  died'';  and  payable,  even  as  against  the 
Bond  Creditors  of  the  deceased  '\ 

Appeal, 
An  appeal  is  either  to   the  Chancellor ;  or  from 
the  judgment  of  the  Chancellor,  to  the  House  of 
Lords.     When  an  appeal  is  considered  as  neces- 


*   Taylor  v.  Lewis,  3   A  tic.         ''  BloWer  v.  Meyrick,  cite  1 
727,  in    Moriiuii    v.    Scudamoie,   J5 

'  Stevens  r.  Averey,  1  Dick.     Ves.    597. 
224-  and  the  cuses  there  m.n-         "  Turwin  v.  Gibson,  3  Atk. 
tioned.  720. 

"  llarnsley   against  Powell, 
Arabl.  102. 
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sarv,  [\c(ircal  must  be  entered  against  the  sigtrinc' 
nnd  inrolling  the  Decree,  which  stays  the  same 
ior  tNventy-cight  days,  from  the  presenting  the 
Decree  to  the  Cliancellor. 

After  the  Restoration,  few  points  were  debated 
with  more  zeal  and  enquiry,  than  what  reU^ted  to 
origifiai  and  appellant  Jurisdiction  in  Parlia- 
ment \  The  «;;/?e//«n<  jurisdiction,  however,  is 
now  fully  acknowledged,  and  is  considered  as  the 
most  important  in  its  consequences  to  the  whole 
administration  of  justice  in  all  the  three  parts  of 
the  United  Kingdom,  and  designed  to  keep  all 
other  jurisdictions  in  due  obedience  to  the  Laws 
of  the  several  countries  to  which  they  respectively 
belong,  and  to  render  the  system  of  Laws  ad- 
ministered to  the  people  in  each  country  uniform 
and  consistent  in  itself,  that  all  those  tribunals 
mc>y  know  what  are  the  laws  by  which  they  are 
bound,  and  that  the  Legislature  alone  may  make 
Laws  ^.      I 

There  may  be  two  hearings  at  the  Rolls,  and  a 
iiearing  afterwards  upon  appeal,  bcibre  the  Lord 
Chancellor  ^ 

Even  in  the  case  of  creditors  coming  before  the 
Master '',  they  have  been  held  entitled  to  rehear 


"Ihe  subject  is  ably  const-  to  the  P-njpct  of  reatinfT-.i  Vlcfi' 

derud  by  Mr.    Ilar^ravo,  in  liis  Chancellor  of  l-.n^land.  p.  5,0. 

learned  preface  to  Sir  Matthew  "  lirowne  and  Mi    jis,  8  Ves. 

tiale's      .lurisdietion    of     the  507.  and  case  uii-nlionrd  in  note 

Lords'  House  of  Parliament.  toOmeiod  v.  Hardnian,  5  Ves. 

•^  Vid.  Lord  Redesflale's  ob-  725, 

serrations    oc<:asioned     by     a  ''  Giffard  v.  Host,  1  Sch.  and 

iiamphlet   entitled  Obiectiows  Lefr.  40!).  Osborne  and  Usher, 

2  Bro.  P.  C.  314, 
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the  cause,  though  not  parties,  because  the  Decree 
affected  their  Interests  ^ 

In  like  manner,  an  aj3peal  may  bo  made  from 
the  decision  of  the  V'^ice-Chancellor  at  Lancaster, 
to  the  Chancellor  of  the  Duchy  Court  ot"  ^^'est- 
minster^ 

An  appeal  will  not  lie  to  the  Chancellor  from 
a  Decree  of  a  Court  of  Equity  in  a  Cuiuif^  Pala^ 
iine^;  though  Lord  Keeper  JSorih  at  fust  seems  to 
have  thought  it  would''. 

Appeals  lie  to  the  Chancellor,  from  the  Great 
Sessions  in  Wales  ^\  So,  from  the  Lord  Mayor's 
Court'. 

A  petition  of  appeal  from  the  Rolls  may  be 
KitJulraicn,  upon  a  motion  for  that  purpose  and  a 
consent '".. 

B}''  an  order  of  the  House  of  Lords  an  appeal 
to  that  House,  must  be  made  within  fifteen  days 
after  a  decree  poiiounced^  if  pronounced  during- 
the  SessioJi  ". 

The  Court  guards  against  any  abuse  of  the 
right  to  rehear  or  appeal,  not  only  by  using  ils 
discretion,  as  lo  costs,  but  also  by  requiring  the 
signature  ofcour.sel".     The  appellant  must  withia 


«  1  Sell,  and  Lefr.  409.  ^    Por'.mgtoH     v.    Tarbock, 

f  Ouierodv.  Hardnian,  SVes.  1  Vt-iii.  177. 

7'25.  See  re[)orter's  note  to  Ad-  ''  Anou.  1  Freem.  312. 

dison    V.    lliiidrnai>li,  1  Vern.  '  lb. 

442  ;  and  see  Omerod  V.  Hard-  "' Tiiompson   v.    Ihompson, 

man,  5  Ves.  7-25.  10  ^  es.  ;>(). 

«Tennetv.  Bis-hop,  and  Per-  "  Sniiili  v.  ('l.i\ ,  3  Bro.  C.C. 

lingto.n  V.    Tai'boc  k  ,     Vern.  G43.  in  note. 

184.  °  31onl\!i'Jii<e  V.  The  Corpo- 
ration of  Bedlbid,  17  V.t^s.  381, 
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eight  days  after  his  appeal  is  received,  give  security 
to  die  <:lerk  of  the  Parliament  by  Recognizance, 
in  the  Penalty  ol\€'20(),  to  pay  such  rt  -ts  to  the 
Pciendant  in  the  appeal,  as  the  Court  shall  direct, 
in  rase  the  Decree  be  affirmed''. 

When  the  appeal  is  lodged,  and  read,  in  the 
]Iouse,  the  Defendant  is  ordered  to  have  a  copy, 
and  required  to  put  in  an  answer  to  the  same,  l^y 
a  particular  day.  [f  no  answer  is  put  in  by  that 
time,  a  peremptory  day  is  fixed''.  If  the  session 
expires  before  such  peremptory  day,  and  no  an- 
swer is  put  iu  before  the  end  of  the  Session,  ser* 
vice  of  the  order  upon  the  respondents  five  weeks 
before  the  first  day  of  the  next  Session,  is  goocl 
service,  and  the  appellant  may  apply  for  a  pe- 
remptory day  for  putting  in  the  answer,  if  the 
respondents  shall  not  put  in  their  answer  within 
three  days  from  the  first  day  of  the  next  Session  ^ 

If  a  Ter\ant  in  Tad,  Party  to  a  Suit,  dies  leaving 
Issue,  the  Issue  may  appeal  %  And  if  Tenant  ia 
Tail  die  without  Issue,  a  succeeding  Tenant  iu 
Tail',  or  Remainder-man,  may  appeal. 

A  l^auper  it  is  said  cannot  appeal  °;  and  where  a 
Decree  is  made  by  consent,  no  appeal '',  or  rehear- 
ing lies  ;  and  this,  though  the  Party  did  not  really 
give  his  consent :  his  remedy'  is  as  against  his 
counsel,  &c.  "* ;  and  it  seems,  if  Parties  agree  there 

P  Lords'  Journal,   27th  Jan.  "   Norcott  v.  Norcott,  Vin, 

1710.  cited  Newl.  Harr.  349.  Al)r.  tit.  Decree. 

••  Newl.  Harr.  349.  '  Taylor  v.  Bouchier,  IDick. 

'  lb.  349, :  50.  504. 

'^  Osborne  and  Usher,  2.  Bro.  "  Bradish  against  Gee,  A mVl. 

P.  C.  314.  229, 

I  Lloyd  V,  Johnes,  9  Ves,  50, 
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shall  be  no  appeal,  and  it  is  made  an  order  of  Court, 
tlie  Party  cannot  appeal ". 

An  Appeal  or  a  Rehearing  w\\\  not,  in  general, 
lie,  in  respect  o^ costs  only  ^ \  but  there  here  is  a 
case  in  the  House  of  Lords,  where  a  Decree  was 
rev-ersed  as  to  Costs  only  '';  and  Lord  JIardmcke 
has  said  that  in  particular  cases,  the  Rule  may  and 
has  been  dispensed  with  ;  and  in  a  case  where  a 
Bill  was  brought  against  a  Tenant  by  elegit  for  an 
account,  and  costs  were  given  against  the  De- 
fendant, an  appeal  was  allowed  in  respect  of  Costs 
&nly^;  and  where  the  Court  has  by  the  Decree 
applied  the  fund  of  the  Party  to  a  payment  to 
which  it  ought  not  to  have  been  applied,  by  which 
means  no  fund  remained  for  payment  of  Costs, 
in  such  case  an  appeal  was  held  to  lie,  the  costs 
being  thus  disposed  of  as  matter  of  relief'. 

Where  the  question  how  costs  are  to  be  paid, 
forms  part  of  the  relief  prayed  by  the  Bill,  and 
thus  appears  on   the   Record,  an  appeal  will  lie  ''. 

Where  a  Bill  is  in  part  dismissed,  and  as  to  other 
parts,  leave  is  given  to  proceed  at  Law,  within  a 
given  time,  and  the  Bill  is  retained  in  the  meau 
time,  and  no  proceedings  take  place  at  Law,  and 
the  Bill  is  dismissed,  the  Defendant  cannot  com- 
j)lain  of  the  Decree  by  way  of  appeal. 

Upon  a  rehearing  n  ew  Evidence  is  admitted'', 


"  Buck  V. Fawcet,  3  P.  Wms.  *    Owen     against     Ciiffith, 

24-2.  Ambl.  520.  8.  C.  1  Ves.  250. 

^'  Wirdman  v.  Kent,   1  Bro,  "  Taylor  v.  Fophum,  15  Ves. 

C.  C.  140.  78, 

^Husband    and     Husband,  "^  Jenour  v.  Jtnour,   10  Vcs. 

7  Bro.  P.  C.  43J.  edit.  Tonil.  572. 

^  Colteral   v.  Purchase,    1 
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and  it  seems  that  upon  an  Appeal  from  the  Rolh^ 
new  Evidence  may  be  let  in*":  in  which  it  differs 
from  an  appeal  to  the  House  of  Lords  ^  upon  which 
no  new  Evidence  is  admitted  ^  In  one  case  of 
an  appeal  from  the  Rolls,  a  Witness  whose  Evi« 
dence  was  read  there,  put  in  an  answer  to  a  Bill, 
by  which  it  appeared  that  on  the  day  he  was  exa- 
mined the  Plaintiff  gave  him  a  Bond  that  if  he 
recovered  the  Land  in  question  he  would  convey 
part  of  it  to  the  Witness  ;  and  this  answer  was 
allowed  to  be  read  on  the  appeal^. 

So,  if  after  an  hearing  a  Witness  is  convicted 
of  Perjury,  the  Party  may  toke  advantage  of  it  on 
a  rehearing''. 

In  regard  to  the  question  of  Costs,  it  seems, 
that  if  Testimony  be  added  upon  an  appeal  to 
the  Chancellor,  the  party  if  he  succeeds  mus-t 
indemnity  the  other  for  not  having  that  Evidence 
at  the  time  it  ought  to  have  been  read';  and 
Lord  Hardwicke  seems  to  have  considered  the 
Rule  to  be  that  the  appellant  must  in  such  case 
give  up  his  deposit''. 

When  the  Lords  vary  or  reverse  a  decree  of  the 
Court  of  Chancery,  it  is  necessary  to   move  to 

Atk.  o90.  and  seeDashwond  V.  Huddlcstone    v.    Briscoe,   \\ 

Lord   Bulktley,  10   Ves.  2.'U).  Ves.  51)3. 

White  V.  Fussell,  18  Ves.  153.         ^  Cunynf^ham    v.    Cunyng- 

Arnld.  0-2.  ham,  Ainbl,  t)0. 

«    Wright  V.   Felling,  Prec.         «  Needliam  v.  Smith,  2  Verp> 

S.  C.  Cilb.    Eq.    Kep.    151.  463. 
Ch.  49(j.  and  see  18  Ves.  153.         "  lb.  404. 
Needham    v.   Smith,  2    Vern.         '  White  v.  Fussell,    18  Ves» 

403,  Sed  vid    contra,  Thomp-  153. 

son  and  Waller,  Prec.  Ch.  295.         ^  Hedges   v,    Cardonell,    2 

Addison  v,  Hindmarsh,  1  Vern.  Atk.  408. 
442;  and  ste  >\'hut  is  sciid  \\\ 
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make  the  Judgment  of  the  Lords  a  standing  ordi^r 
of  the  Court,  because  it  is  to  be  carried  into 
Execution  in  the  Court  of  Chancery  ;  but  it  seems, 
this  is  not  necessary  where  the  Decree  is  affirmed 
by  consea^t^ 

Appeals  are  not  determined  by  the  Proroga- 
tion "',  or  dissolution  "  of  Parhament,  but  continue 
in  the  same  state  they  were  then  in. 

Petitions  in  Causes. 

The  office  of  a  Cause  Petition,  is  to  earn/  a  de^ 
crec  into  Execution,  and  therefore  it  seems  a  de- 
fect in  a  Decree  cannot  be  supplied  by  Pe- 
tition \ 

Money,  to  which  parties  are  entitled  under  a 
Decree,  will  not  be  ordered  to  be  paid  out  of 
Court  on  Motion,  but  a  Petition  in  the  cause  is 
necessary  ^. 

A  Legatee  attaining  the  age  at  which  his  Le- 
gacy was  to  be  paid,  may  petition  to  have  his 
Share  transferred  to  his  Attorney,  if  he  chooses  ^ 

The  Court,  on  Petition,  will  restrain  the  pay., 
ment  of  Monies  decreed  to  Parties,  on  the  ap- 
plication of  Persons  having  claims  on  them '^. 

The  Court  will  not,  on  Petition,  direct  Money 

*  Attorney  General  v.  Scott,     referred    to  :    and    see   S.    C. 

1  Ves.  419,  420.  better    reported    2    Ves.  jun. 
'"  1  A^entr.  2(;().  1  Lev.   U>b.     1G4. 

2  Lev.    93.   Gotton    v.   Sedg-         ^  Lord  Sliinl.rooke    v.    Lord 
wifk.  Hii]ciruii;hrook,  Li  Ves.  304, 

"  SirT.  Raym.  383,4.  Com.         "  Hill  v.  Chapman,  11    Ws. 

Dig.  tit.  Parliament,  p.  2.  239. 

^  Vid.  Bruere  V.  l'tml)erton,         "   Duke  of  Bolton   v.  "WiU 

12  Ves.  391.  and   Crueze   v.  liams,  4  Bro.  C,  C.  430, 
|lp\vtb^  4  Bro.  157,  310.  there 


442  EQUITY  JURIRDICTIOX. 

to  be  paid  out  to  an  Infant  Executrix,  but  will  refer 
it  to  the  Master  to  inquire  whether  there  are  any 
Debts  or  Legacies,  and  to  consider  of  a  main- 
tenance ^ 

An  order  made  on  a  Petition  (unless  it  be  an 
ex  parte  Petition)  cannot  be  discharged  on  Mo- 
tion ^ 

Accountant  General. 

The  office  of  Accountant  General  was  created 
by  Statute^,  and  is  employed  in  the  receipt, 
placing  out,  and  payment  of  the  Suitor's  Monies. 

The  only  two  Cases  in  which  the  Accountant 
General  ever  tries  a  fact,  are,  1st.  Where  under 
an  order  to  pay  Interest  to  a  single  woman,  he 
continues  to  pay  her,  upon  receivingproof  of  her 
Marriage  :  2dly,  Where  he  receives  the  Probate  of 
a  Will  as  proof  of  the  death  of  a  party  ;  and  upon 
that  pays  the  representative''.  A  Prerogatioe 
Probate  is  necessary,  where  the  sum  exceeds 
thirty  Pounds';  and  in  general,  the  Accountant 
General  is  not  authorized  in  paying  Money 
under  a  provincial  administration  ''. 

In  the  case  of  Marriage,  however,  it  seems,  the 
Accountant  General  must  have  not  only  proof 
of  the  Marriage,  but  an  affidavit  that  the  inter- 
est of  the  Fund  is  not  affected  by  any  Settlement 
OT  Articles^. 

*  Campart  against  Campart,  '    Docker    against    Horner, 

3  Bro.  C.  C.  H)5.  3  Bro.  C.  C.  240.  S.  C.  2  Dick. 

'  Bishop  V.    Willis,   2  Ves.  740. 

113.  'Il>- 

« 12  Geo.  1.  C.32.  [  lO  Ves.  200, 

'"    Clayton  v,  Grcsliam,  10 
Ves.  28b. 
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Under  a  Decree  for  payment  of  Debts  o  t  of 
Cash  in  the  Bank,  the  Accountant  General  was 
ordered  to  pay  the  Kxecutors  o\  a  Creditor  by 
simple  contract  under  a  probate  in  the  diocese, 
where  he  had  resided,  without  a  prerogative  Pro- 
bate, the  su  II  being-  small  (  xty-'iine  pounds 
thirteen  shillings  and  eight-pence)  and  no  Bona 
JVotabilia  out  of  that  diocese  "". 

AY  here  an  order  is  made  to  pay  a  sum  into  the 
hands  of  the  Accountant  General^  he  will  not  re- 
ceive less  than  the  whole  sum,  without  another 
order  for  that  purpose". 

Where  Money  is  directed  by  an  Act  of  Par^ 
Jiament  to  be  paid  to  the  Accountant  General, 
he  is  bound  by  the  Act  to  receive  it,  and  the 
Court  does  not  make  an  order  for  that  purpose". 

A  person  entitled  at  twenty-one  to  Money  in^ 
vested  in  Stock,  in  the  name  of  the  Accountant 
General,  petitioned  to  receive  a  dividend  only^ 
and  to  let  the  Money  continue  in  the  name  of  the 
Accountant  General ;  but  this  the  Court  refused, 
and  ordered  him  to  take  the  Money  ^. 

Where  Money  by  an  order  of  the  Court  is 
paid  into  the  Accountant  General's  hands,  to  be 
placed  in  the  Bank,  till  it  can  be  laid  out  ac- 
cording to  the  directions  of  a  Decree ;  if  the 
Party  moves  for  an  application  of  tlie  Money,  he 


^  Sweet  V.  Partrldo:e, 5  Ves.         "  Aiion.  1  Vt'?.  jiin.  56. 
148.  butsee2  Dick/748.  p  Isaac  v.  Gumpertz,  1  Ves, 

"  Payne  v.  Collier,  \   Ves.  jun,  44« 
JHin.  17  J, 
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must  not  on]y  have  a  Certificate  that  the  Money 
was  paid  into  the  Bank,  but  that  it  is  actually  in 
the  Bank,  at  the  titne  the  motion  is  made''. 

We  shall  now  contludc  the  view  of  the  practice 
of  the  Court.  It  is  for  the  most  part  founded  in 
great  wisdom,  and  is  in  a  constant  state  of  amelio- 
ration. That  the  course  of  the  Court,  is  the  law 
of  the  Court,  and  unalterable,  except  by  the 
legislature,  has  been  the  opinion  of  many  Judges^; 
but  it  must  be  admitted,  that  the  practice  has 
arrived  at  its  present  state,  with  very  little  as- 
sistance from  the  legislature,  and  is  founded,  in 
a  great  degree,  upon  general  orders  or  regulatloiis, 
made  from  time  to  time  by  the  chancellors,  which 
have  aKvays  been  considered  as  binding,  unless 
where  there  has  been  a  continued  practice  to  the 
contrary,  which  has  been  taken  to  amount  to  a 
reversal  of  an  order  % 

The  observation  of  Lord  Mansjield  on  this 
subject  seems  founded  in  wisdom.  "  When  an 
error  is  established  and  has  taken  root,  upon  which 
any  Rule  of  Propcrti/  depends,  it  ought  to  be  ad- 
hered to  by  the  Judges  till  the  legislature  thinks 
proper  to  alter  it,  lest  the  new  determination 
should  have  a  retrospect,  and  shake  many  questions 
already  settled ;    but    the  reforming   inconvenient 


''  Anon,  1  Atk.  510.  same  opinion,  and  Lord   Ers- 

'  See  Lane's  ca^e,  "2  Co.  If!,  kine  followed  him,  see  12  Ves. 

and  what  IMr. . I.  Powell  .'•aid  on  1!);    bnt    see   what    is  said    in 

theTiial  of  the  Seven  liishops.  Tomkin  v.   Lethhridne,  D  Ves. 

See  also  what  Lord  liaidwieke  178,   4n;j.    and  in   Ogilvie    v. 

saysinGiaves  V.  Bud'^ell,!  Atk.  Ilearne,  11  Vcs.  (iOO. 

445.  and  what  Blaekstonesavs  '  Boehm  v.  De  Tastet,  1  Ves, 

1    vol.     Com.    142.  and   Lord  and  13ea.  a2€. 

ICldon  has  often  expressed  the 


CIIANCERV    i^RACTICE.  44S 

points  of  practice  can  have  no  such  bad  conse- 
quences, and  therefore  they  may  by  way  of  general 
interposition  be  altered  at  pleasure,  when  found 
to  be  absurd  or  inconvenient  '." 

It  may  be  urged  that  it  is  dangerous  to  leave 
the  practice  at  the  discretion  of  the  Judge,  and  that 
he  might  partially  exercise  such  a  discretion  to  the 
injury  of  the  suitor;  but  the  objection  is  easily 
answered.  If  a  Judge  in  a  case  before  him,  sees 
that  the  existing  practice  is  absurd  or  inconve- 
nient, his  language  would  be,  "  In  the  present 
instance,  I  shall  adhere  to  the  Rule,  because  such 
has  hitherto  been  ^he  practice,  but  in  future  the 
practice  shall  be  altered/*  Acting  in  this  manner, 
prospectively  and  not  retrospectively,  all  injury  to 
the  suitor  is  prevented,  and  an  amelioration  of  the 
practice  is  easily  effected.  Lord  Thurlow  seems 
to  have  coincided  with  the  view  which  Lord 
Mansfield  took  of  this  subject**. 

^1  Vol.  Bkck.  Kep.2C4.  "  Vid.  4  Bro.  408,  479;  and 

see  ib.  544, 
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STATUTORY  JURISDICTION-. 

XJnDI^II  this  head,  we  shall  advert  to  the* 
Jurisdicti(>n  exercised  by  the  Chancellor  in  the 
Court  of  Chancery  solely  in  vi-tue  of  acts  of 
Parliament,  giving  such  Jurisdiction.  We  shall 
faot  here  notice  those  acts  which  have  regulated 
or  enlar  ed  h  Equity  Jurisdiction  of  the  Chari- 
cellor,  they  having  been  already  adverted  to  iri 
the  course  of  the  Work.  The  only  Jurisdictroii 
which  will  here  be  alluded  to  is  that  which  begins 
and  ends  in  Acts  of  Parliament,  and  is  exercised 
in  the  Court  of  Chancery. 

Admiralty  Jurisdiction. 

The  Admiraltu  Court,  according  to  the  opiriioril 
o^Lambard\  and  Spelman^,  was  established  in  the 
Reign  of  Edward  the  3d,  and  it  seems,  from  the 
recital  in  the  ^25  Hen.  8.  c.  19.  that  if  an  erroneous 
Judgment  was  given  in  the  ordinary  Court  of  the 
Admiralty,  usually  termed  the  Instance  Court,  an 
appeal  lay  in  ordinary  course  to  the  King,  in 
Chancery,  and  the  Chancellor  on  such  appeal 
appointed  under  the  great  seal,  certain  Delegates 
to  review   such  sentence  *= ;  and    by    the  8th  of 

»  Lambnrd,  Arcbeion,  p.  41.  "^  See  3  vol.  Black.  Com.  p. 
See  also  3  Black.  Com.  (>8.  08. 

"  Gloss.  13. 
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EWz.  Ch.  6.  it  was  enacted  that  the  decision  of 
these  Delegates  a\)po\nted  by  Commission,  under 
the  half  Seal  in  Civildnd  Marine  causes  should  be 
^nal ". 

The  Court  of  Chancery  it  seems,  has  an  Admiral 
Jurisdiction  under  the  31  Hen.  6.  No.  68''.  Until 
the  Reign  of  Hen.  6th,  the  Admirulli/  seems  to 
have  had  Jurisdiction  in  all  matters  relating  to 
the  main  sea  ;  but,  in  that  Reign,  either  through 
neglect  of  the  Admiral,  or  the  evil  of  the  times, 
occasioning  piracies  to  grow  epidemical,  the  ill 
government  upon  the  Sea  became  dangerous  tor 
the  State ;  it  trenching  upon  the  truce  made 
between  this  and  other  ^ations^  To  remedy 
this  evil  by  the  2d  Hen.  5th.  c.  6.  the  breaking 
of  truce  and  safe  conducts^  was  made  High  Treason^ 
and  a  Conservator  of  the  truce  was  appointed  in 
every  port ;  with  whom,  two  men,  learned  in  the 
Law,  were  associated  ;  who  had  power  committed 
to  them  to  punish  violators  of  the  truce^  both  by 
Indictment  at  the  Kind's  suit,  and  according  to 
the  course  of  the  Admiralty,  by  complaint,  saving 
matters  of  death  to  the  cognizance  of  the  Admiral. 
The  branch  of  the  Statute  concerning  High  Trea- 

*  Lord    Coke    notices    this  enmity  against  that  Jurisdic- 

statute  in    his  4  lust.    j>.    184.  tioii.' 

*'  1  his    part    of    Lord    Coke's         ''  This  act    was   printed    for 

AVork,  '  says  IMr.  Justice   Bui-  tlie  tirst  liuie,  1  believe  ia  the 

ler,  alluding  to  liis  doctrines  as  la' e  edition   of  the  s^tatutes  by 

tothe  Court  of  Adniiraliy     in  Toadyns  and  liaithby.      In  the 

Smart  against  Wolfe,    G   t.  K.  King    v.   Ca.ev,    1    Vern,  54. 

348,    "    has    always   i;een    re-  Lord     Nottinglia'ti     cites    thC 

ceived  with  great  caution,  and  statu'e,  bat  says,    it   was   not 

frequently   contradicted.       He  primed. 

seems  to   have  entertained  not         '  iNat.  Bacon  Hist,  Disc.  &c. 

only    a  jealousy    of,    but  au  p.  95* 
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son  being  found  to  be  too  severe  was  aftervvarJ^ 
repealed  by  the  2()th  Hen.  6.  cap.  11  \  and  Nat; 
Bacon  says  that  bv  the  ^6thof  Hen.  6th,  c.  2.  ^,  it 
was  provided,  "  that  offenders  against  the  King's 
truce  upon  the  sea,  or  in  any  of  the  ports  should 
beproceeded  against  in  the  Chancery,  before  the 
Chancellor,  who  had  power  given  him  of  calling 
to  his  as  istance  some  of  the  JudGres  to  execute 

o 

the  Statute  of  the  2d  of  Hen.  the  ^th**." 

The  before  mentioned  Lavvs  were  only  penal^ 
and  made  no  reparation  to  the  Parties  aggrieved  ; 
and  therefore  by  the  before  mentioned  Statute  of 
theillst  Jlen.  6th,  in  case  of  injury  to  the  body  or 
of  aliens  in  Amity,  League  or  Truce,  or  «ndeT 
safe  conduct,  the  Chancellor  has  authority,  call- 
ing to  him  ^ny  of  the  Justices  of  the  one  Bench 
or  the  other,  upon  a  Bill  or  Bills  of  complaint  to 
liim  made  in  this  behalf,  to  proceed  against  the 
OfFeiider  so  c  mpel  restitution  of  the  Body  or 
Goods  of  the  alien  so  injured.  And  this  act  was 
in  the  subsequent  Reign  of  Edward  the  4th  con- 
firmed'; but  it  expressly  provided  that  the  act 
should  not  extend  to  any  act  or  ordinance  made 
for  the  puniphmcnt  of  any  such  offenders  in  the 
2d  year  of  King  lien,  theoth,  late  in  c?cec?andnofc 
in  rii^/il^  King  of  England. 

Letters  of  Reprisal  may  be  repealed  in  Chancery 
after  a  peace,  though  there  is  a  clause  in  the  Letters 


'  See  also  4  Inst.  152.  "  Nat.  Bacon  Hist.  Disc.  &c, 

8  I  <io  not  find  that  statute,  p.  00. 

nor,  indeed,  any  btatuteof  that  'By  the  14  Edw.  4.  c.  4. 
year. 
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Patent,  that  no  treaty  of  Peace  shall  prejudice 
them"'.  The  case  camehefove Lord  Notlifighani, 
Letters  of  Rcjmsal  were  granted  to  a  Person  of 
the  name  of  Courlcn^  and  by  the  Letters  Patent 
it  was  provided  that  no  treaty  of  Peace  with  the 
Dutch  should  prejudice  them.  After  this,  peace 
was  made  with  the  Dutch,  and  in  the  treaty  it 
was  provided  that  the  Letters  Patent  should  not 
be  prejudicial  to  the  Dutch.  The  question  there- 
fore, was,  whether  the  King  could  thus  by  treaty 
annul  or  amortise  \\\q.  Letters  Patent  so  granted  as 
before  mentioned.  The  Chancellor  determined 
that  he  could.  Lord  Clarendon  concurred  in 
the  same  opinion,  and  the  decree  was,  that 
the  Litters  Patent  were  void,  that  they  ought  to 
be  resisrned,  and  the  Record  of  them  erased; 
Carew,  the  Representative  of  Courten,  refused  to 
deliver  up  the  Letters  Patent,  and  fled  to  Hol- 
land, where  he  resolved,  "  to  eat  his  bread untjl  the 
People  of  England  are  come  to  their  right  \\  its  and 
isenses  again.''  It  appears  that  the  opinion  of  a 
French  Lawyer,  Perenotty  was  taken  on  the  sub- 
ject oitheDecrce  made  against  Carew,  and  the  opi- 
nion of  this  French  gentleman,  very  indignantly 
arraigns  the  Decree. 

14  c^  \5  Hen.  8.  c.  2. 

By  this  Act,  "  concerning  the  taking  of  appren- 
tices by  strangers''  (i.    e.    Aliens,)   Jurisdiction 

■^  King  V.  Carew,  1  Vern.  54.  in  the  Biog.  Brit,  by  Kippi?, 
This  case  is  shortly  noticed  in  4  vol.  330.  in  Life  of  CouTteii. 
Vernon,  but  is  very  fully  gi,-en 

TOL.  II,  G    G 
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is  ^ivcn  to  the  Chancellor,  upon  a  Bill  filed,  to 
remedy  misconduct  towards  such  Aliens,  in  the 
execution  of  the  Act. 

^5  Ilcn.S.  c.  19.  s.  -i-. 

By  this  act  an  appeal  is  given  from  the  respec- 
tive Courts  of  the  Archbishops,  to  the  King  in  the 
Co\irt  of  Chancery,  and  upon  such  appeal  a  com- 
mission is  to  be  directed  to  such  persons  as  his 
Majesty  shall  name.  This  is  the  Court  known 
by  the  name  of  the  Court  of  Delegates. 

It  is  discretionary  in  the  Chancellor  whether 
he  will  grant  nfall  (.'owj/wm/o/i  of  Delegates,  i.  e. 
to  Judges  of  the  CommoM  Law,  Civilians,  and  Lords 
Spiritual  and  Tewjjora I ;  or  to  Judges  and  Civi- 
lians only. 

Where  the  Jurisdiction  of  Bishops  is  in  con- 
troversy, or  any  question  is  depending  that  con- 
cerns the  Canon  and  Ecclesiastical  Law,  it  seems 
usual  to  grant  a  full  Cotnmission,  in  order  to 
balance  the  objection  of  a  partiality  to  one  Law, 
more  than  another. 

Where  it  is  altogether  a  question  of  Law,  it  is 
usual  to  direct  a  commission  to  Judges  and  Civi- 
lians only'. 

No  appeal  lies  to  the  House  of  Lords  from  a 
sentence  by  the  Delegates'",  but  it  may  be  re- 
viewed. 

The  principle  to  be  extracted  from  the  few 
cases  on  the  subject  of  commissions  of  Review, 
is   comprehensively  expressed    in    the  following 

'ExparteHillier,3Atk.708.        ""  Sant  v.    Wilson,  2  Vern. 

118. 
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Vords,  used  by  Lord  Eldon  in  a  Certificate  to  hi^ 
]Miijcsty,  in  a  case  of  this  kind. 

*'  Tiiis  Commission  is  prayed  of  the  grace  and 
benignity  of  the  Crown".  Its  sound  discretion, 
W  which  its  grace  and  benignity  are  guided,  has 
upon  obvious  grounds  of  public  expediency  usu- 
ally indu  ced  it  to  wit  hholdCommissions  of  Review, 
unless  there  are  very  cogent  reasons  for  believing, 
that  the  sentence  sought  to  be  reviewed,  is 
founded  upon  error  in  fact,  or  in  Law  :  or  unless 
the  doctrines  of  Law,  upon  which  the  sentence  is 
supposed  to  be  founded,  are  so  questionable  or 
important,  as  to  make  it  clearly  fit  tliat  they 
shouldbe  considered  in  the  most  solemn  manner".'* 

Persons  aggrieved  ])y  and  interested  in  a  sen- 
tence in  the  Ecclesiastical  Court,  may  have  a 
Commission  of  Delegates  though  not  parties  to 
the  orii]rinal  Suit  p. 

o 

Bankrupt  CI/. 

All  the  Chancellor's  Jurisdiction  in  Bankruptcy 
is  derived  from  the  legislature  '^.  The  term, 
Bankrupt,  is  unknown  to  the  Common  Law. 

The  first  Statute  on  the  subject  is  the  :31-th  & 
35  Hen.  8.  c.  4.    which  gave  the  Chancellor,  the 

"  See  Frauliliii's  case,  2  P.  "InF-xparte  Lnnd,r»Ves.782, 

W'ms.  299.  4  Inst.  :341,  3.  the  Chaiuellor  is  reported  to 

"Vjd.  l.agletoji  and  Coven-  say,that  headed  in  baakviiptcy 

try  V.    Kingston,  S  Ves.    481.  vmder    a   special  comi;!is:.io)i  ; 

S."C.   MS.  where  all  tlie   cases  but    the   Cliaiieellor     did    not 

on  the  subject  are  referred  to,  mean  that,    Ijut  that  he  had  a 

such  as  Matthews  and  Warner,  special    authority     from     tlie 

4  Ves.    18(5.    Exparte  Feuron,  legislature.    See    2  (.'hristiua't 

5  Ves,  033.  bunk.  Law,  2  vol.  215. 
p  Jones  V,  Bougett,  1  Atk. 

298. 

G    G  2 
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Chief  Justices,  and  others  therein  mentioned,  ars 
authority  to  sell  and  distribute  the  property  of 
persons,  therein  described.  And  by  rhe  Statute,  it 
is  observable,  that  whatever  the  rank  in  life  of  the 
Debtor  was,  who  had  obtained  the  goods  of  others, 
and  afterwards  fled  or  kept  his  house,  such  person 
was  held  subject  to  the  operation  of  the  statute., 

That  Statute  was  the  foundation  of  all  the 
subsequent  Statutes  in  bankruptcy,  which  are 
numerous  '. 

This  jurisdiction  of  the  Chancellor  is  of  the  ut- 
most importance,  and  is  subject  to  no  a])peal.  It 
is  in  the  first  instance  ministerial^  and  so  far  ori- 
ginal. It  is  secondarily,  appellate,  hut  the  ori- 
ginal and  appellate  Jurisdictions  are  frequently 
blended  in  exercise.  The  issuing  of  Commis- 
sions of  Bankruptcy,  and  all  the  questions  arising 
upon  the  Issue^  are  matters  of  original  Jurisdic- 
tion. The  execution  of  the  Commission  is  in- 
trusted to  the  Commissioners  who  are  assistant 
Judges,  given  to  the  Chancellor  by  the  autho- 
rity of  Parliament,  to  enable  him  to  execute  the 
Bankrupt  laws.     The  Commissioners  determine 


'  Such  as  13  EMz.  c.  7.  1         Thelrish  Statute  11  and  12 

Jae.  1.  c.  15.  21  Jac.   1.  c.  19.  Geo.  3.  r.    8,   first  introduced 

13  and  14  Car.  2,  c.  24-  4  &  5  tlie  bankrupt  law  into  Ireland, 

Ann.   c.    17.  expired.    5  Ann.  and     is    with    a    tew    excep- 

C.22.  expired.    7  Ann.  c.  12.  tions,  a  consolidation  ot"  all  the 

10  Ann.  c.  15.  5  Geo.  1.  c.  24.  Ens^lish  Statutes  then   in  exis- 

expired.     7  Geo.  K  c.  31.    12  tence.     It  was  prepared  by  P«Ir- 

G.  1.   c.  4.  5  G.  2.  c.  30.  made  Ilellen,  who  was  then  Solicitor 

perpetual    by    37   Geo.  3.   c.  General  in  Ireland,  and  after- 

120.  19  Geo.  2.  r.  32.  24  Geo.  wards   a  .ludge.      The   liank- 

2.  c.  57.  4   Geo.  3.  c.   23.  8G  rupt  Statules  since  the  union 

Geo.  3.  c.  90.  45  Geo.  3.  c.  T24.  apply  to  Ireland  as  well  as  to 

46  Geo.   3.  c.  135.   49  Geo.  3.  England.      See  2   vol.  Chria- 

c.  12U  tiaa's  Bank.  Law,  p.  207. 
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in  the  first  instance,  on  every  part  of  the  subject 
subsequent  to  the  issue  of  the  Commission,  until 
the  close  of  their  proceedings  :  and  the  whole 
business  of  a  Bankruptcy  may  be  transacted  with- 
out further  application  to  the  Chancellor,  until 
the  Bankrupt  shall  apply  for  an  allowance  of  his 
Certificate.  But  all  the  proceedings  of  the 
Commissioners  are  liable  to  revision  by  the 
Chancellor,  and  so  far  his  jurisdiction  in  Bank- 
ruptcy is  appellate.  His  controul  is  also  con- 
tinual over  the  Commission  itself,  and  over  the 
conduct  of  the  Commissioners  in  its  execution, 
as  well  as  over  their  judicial  decisions.  In  all 
cases  his  Jurisdiction  is  exercised  summarily.  It 
applies  to  subjects  of  most  important  consider- 
ation, especially  to  the  commercial  world  :  and, 
perhaps,  the  Chancellor,  in  the  course  of  every 
year,  decides  more  important  commercial  ques- 
tions, than  all  the  other  Courts  in  Westminster 
Hall  taken  together  ;  many  of  them  of  the  most 
complicated  nature,  requiring  nice  investigation, 
great  knowledge  of  Law,  and  that  familiarity 
with  the  business,  which  long  habit  only  can 
acquire  ^. 

It  is  matter  of  curious  enquiry,  in  what  manner 
the  Chancellor  acquired  what  is  termed  his  ap- 
pellule  Jurisdiction  in  Bankruptcy.  No  Statute 
directly  confers  it.  An  able  M'ritcr  considers 
what  is  done  by  the  Chancellor,  under  this  ap- 

'  Observations  occasioned  in^:  a  Vice  Chancellor  of 
by  a  Pamphlet,  entitled,  Ob-  En;iland,"  said  to  be  written 
jections  to  the  Project  of  creat-     by  Lord  Redesdale,  j),  50,  51. 
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pellatc  JLiristliction,  as  recomnicndalorij  only,  and 
not  binding  on  the  Commissioners,  but  tliat  the 
Chancellor  by  means  of  his  power  of  changing 
or  displacing  Commissioners,  is  thus  enabled  to 
entbrce  his   recommendations^. 

CoDimlssiou. 

The  steps  preparatory  to  a  Commission  arc 
these.  Tn  the  Couniry^  the  person  desirous  of 
takincr  out  a  Commission,  who  is  usually  termed 
the  petitioning  Creditor,  swears  to  the  amount 
of  his  debt,  which  must  be  above  one  hundred 
pounds,  and  that  he  believes  his  Debtor  is  become 
a  Bankrupt.  At  the  same  time  he  executes  a 
Bond  to  the  Great  Seal,  in  the  Penalty  of  two 
hundred  pounds  conditioned,  to  prove  the  party 
a  Bankrupt.  If  the  petitioning  Creditor  resides 
in  London,  or  in  the  vicinity,  he  must  make  an 
Affidavit,  before  a  IVIaster  in  Chancery,  and 
execute  at  the  Bankrupt's  Office,  the  Bond  to 
the  Chancellor.  When  the  Affidavit  and  Bond 
are  delivered  at  the  Oifice,  and  an  entry  is  made 
in  the  Docket  Book,  this  constitutes  what  is 
termed,  striking  a  Docket.  No  Docket  is  to  be 
considered  as  struck,  until  the  same  is  entered 
in   the   Docket  J3ook'. 

Two  Cretlitors,    whose     Debts  amount   to  one 
hundred    and   fifty    Bounds,   or    three  Creditors, 


'^  Christian's  Baiikriif)t  Law,     hook  so  strikingly  exhibitsth^ 
2  vol.  213.  eXc.    a  work,     pro-     f'ali  l)ility  of  jiul^^et;. 
found,  oritiiiiul,  untl  useful.  No         '  JSee  Lord  Erskint's  Order 

29th  of  December,  1800. 
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nhose   Debts  amount   to  two   hundred  pounds, 
ma}^  in  like  manner  obtain  a   Commission. 

The  Affidavit  made  on  suing  out  the  Com- 
mission, must  shew  a  true  and  real  Debt;  but  it 
need  not  state  the  Debt  with  the  precision  of  a 
Special  Pleader,  bringing  an  Action  on  it*^. 
Upon  the  opening  ot  the  Commission,  the  Com- 
missioners are  directed  to  require  the  personal 
appearance  of  the  petitioning  Creditor,  and  to 
examine  him  concerning  tiie  nature  and  condition 
of  the  Debt^ 

If  instructions  to  strike  a  Docket  are  received 
from  the  Country  on  Sunday  by  a  Solicitor,  who 
before  the  Bankrupt  Office  opens  on  the  follow- 
ing morning,  receives  similar  instructions  from 
another  Client,  they  must  draw  Lots,  as  is  done 
upon  two  applications  to  the  Office  at  the  same 
instant^ 

By  Lord  Apslei/'s  order^,  if  a  Docket  is  struck, 
and  no  Commission  is  issued  thereon,  in  less 
than  four  days,  another  Commission  may  issue  ; 
but  a  contrary  practice  had  obtained'':  and  by 
a  subsequent  general  order'  of  Lord  Erskine,  it  is 
ordered,  that  in  case  any  person  striking  a  Docket, 
shall  not  within  four  days  next  after  such  Docket 
shall  be  struck,  order  a  Commission  to  be  sealed 
at  the  then  next  public  Seal,  in  case  there  shall 
be  a  public  Seal,  within  seven  days  next  after 
such  Docket  shall   be   struck,  or   by   a  private 

^  Ex  parte  Bryant,   1    Ves.         ^  12th  Februarj',  1774. 
and  Bea.  214.  '^    See  Ex  parte  Leicester,  6 

'   Cook's  Bankrupt  Law,   I  Ves.  4-33. 
Vol.  p.  7.  (ith  edit.  '  29th  December,  180G. 

^Haya'sCase,  lU  Ves.   197. 
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Seal,  within  eight  days  after  the  striking  of 
such  Docket,  and  shall  not  cause  the  same  to 
be  scaled  accordingly,  then  that  any  person  may 
be  at  liberty  to  sue  out  a  Commission  without 
any  notice  being  given  to  the  person  who  shall 
first  have  applied  for  such  Commission. 

The  fourth  day  being  a  holiday,  does  not  pre- 
vent the  operation  of  the  rule*". 

I'y  a  general  Order',  a  Commission  sued  out 
and  to  be  executed  in  London^  is  supersedable 
for  want  cf  prosecution,  at  the  ex|)iration  of  four- 
teen days;  and  if  sued  out,  and  to  be  executed 
in  the  country,  is  supersedable  for  want  of  pro- 
secution, at  the  expiration  of  twenty-eight  days  ; 
but  particular  circumstances,  it  seems,  may  take 
the  case  out  of  the  general  order,  such  as  the 
sickness  of  a  Commissioner  or  a  Witness  ;  or  a 
Witness  prevented  attending  by  accident,  or 
where  evidence  has  been  kept  out  of  the  way"", 
or  the  Solicitor  who  sued  out  the  second  Com- 
mission, was  aware  that  the  first  was  really  in- 
tended to  be  prosecuted". 

Questions  arising  out  of  Bankruptcy  are  very 
various,  and  the  decisions  voluminous,  and  have 
engaged  the  attention  of  several  Writers. 

It  is  not  consistent  with  the  plan  of  this  work 
to  enter  into  all  the  doctrine  on  this  subject,  but 
only  to  treat  on  that  part  of  it,  over  which  the 


"  Ex  parte  Cooper,  12  Ves.     tliis  order,  see   ex  parte  Ellis, 
418.  7  Ves.  135. 

'   26th     June,     1703,    ex-         "^  Ex  parte  Freeman,  1  Ves. 
plained   by    order,     5tli   Nov.     and  Bea.  :J4,  38,  42. 
1793.  Oil  the  cojistruction  of        "  Ex  parte  Sandon,  1  Rose, 

84. 
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Chancellor  has  a  distinct  cognizance,  and  which 
cannot  come  in  question  in  Courts  of  Law. 

A  Commission  of  Bankruptcy,  is  a  proceeding 
at  Law  in  the  first  instance",  and  is  matter  of 
right  P,  and  as  much  e.v  debito  Juslitice  as  a  Writ '': 
for  though  the  words  of  the  Act  of  Parliament 
are,  that  the  Chancellor  w«y  grant  a  Commission, 
yet  that  is,  in  effect,  miist'^;  but  it  seems  discre- 
tionary ill  the  C'hancellor  whether  he  will  seal  the 
commission  at  a  private  Seal^. 

Any  person  therefore  striking  a  Docket,  and 
giving  the  Bond  to  the  Lord  Chancellor,  as  re- 
quired by  the  Act  of  Parliament,  has  a  right  to 
take  out  a  Commission  of  Bankruptcy,  and  to 
have  the  adjudication  ;  if  the  trading,  the  Act  of 
Bankruptcy,  and  the  petitioning  Creditor's  debt 
are  proved  ;  and  there  is  no  preventive  Remedy  ; 
a  caveat  against  the  issuing  of  a  Commission  is  not 
allowed*:  if  the  Commission  should  have  been 
taken  out  without  foundation,  compensation  must 
besought  by  an  action  on  the  case  or  upon  the 
bond  ;  if  a  case  for  assigning  the  bond,  or  sup- 
porting an  Action,  can  be  established ". 

If,  however,  there  be  no  sufficient  act  of  Bank- 
ruptcy proved,  and  yet  there  is  an  adjudication 
of  the  party  as  a  Bankrupt,  the  Chancellor  will, 
on  application,  suspend  the  advertisement  in  the 
Gazette,  and  supersede  the  commission  ;  or  if  ex- 

•  Ex  parte  Gulston,  1  Atk.  '  Backwell's  case,    1   Vern. 

)38.  152.  S.  C.  2  Ch.  Cas.  191. 

p  See  ex  parte  Browne,   18  *  See  ib.  153. 

Ves.  C3.  '  Ex  parte  Parsons,  1   Atk. 

"  Ex  parte  Wilson,   1  Atk.  72. 

218.  "Ex    parte  Lauchester,  17 

Ves.  512. 
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pedient,  refer  it  back  to  the  Commissioners  to 
consider,  upon  the  evidence  before  them,  whether 
they  would  declare  him  a  bankrupt,  or  direct  an 
issue''.  A  Bankrupt  is  permitted  to  petition 
against  the  commission  in /or/Ha/>a?</?c77"s'^. 

If  it  be  doubtful  whether  a  party  be  a  Trader 
within  the  meaning  of  the  statutes,  the  Chan- 
cellor will,  on  application,  order  the  commission- 
ers not  to  issue  any  warrant  of  seizure  against  the 
Petitioner's  Kffects,  or  summon  him  to  surrender 
until  an  issue  has-been  tried  whether  he  Wii^  a 
Trader'';  or  the  Court  in  such  case,  will  direct 
an  Aclion  to  be  brought  by  the  Bankrupt,  and 
will  stay  proceedings  in  the  mean  time-'.  If  he 
fails  in  the  action,  as  the  costs  cannot  be  given 
against  the  bankrupt,  the  persons  sustaining  the 
Commission  are  allowed  to  take  them  out  of  the 
Estate  \ 

But  if  the  adjudication  be  supported  by  cbar 
evidence,  the  Chancellor  will  not  interpose,  what- 
ever might  be  the  nature  of  the  case  \ 

If  a  Commission  is  granted,  and  the  Bankrupt 
dies,  the  Commission  may  yet  proceed  ^;  provided 
he  has  been  declared  al>ankrupt'. 

Formerly,  on  the  death  of  the  King,  a  Commis- 
sion abated,  but  it  might  be  renewed,  though  the 

'  See  Culston  v.  Dale,  1  Atk.  '  II).  21'^ 

19r>.  a..(l  seeiix  parte  Tursons,  •  Kx  parte  Foster,  17  Ves. 

1  Alk.  204.  '^l-^-  •*"<!  **'*^  ^"^  parte  Fletclier, 

•  *  Kxf  arte   Nortliain,  2  Ves.  I  Ves.  and  bea.  :}')(). 

an  1  lica.  124.  "  2  Cha.  Cas.  193. 

'  Ex  parte  Parsons,  1  Atk.  '  Kx  parte  Beale,  2  Ves.  ami 

72.  Bea.  29. 

y  Ex    parte    Brvant,  I    Yes. 
and  Bea.  217,  218. 
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Bankrupt  was  dead  "\  and  the  commissioners  pro- 
ceeded from  where  they  left  oft'';  but  by  the 
6  Geo.  2.  c.  30.  s.  ii.  it  is  provided,  that  commis- 
sions shall  not  abate  by  the  death  of  the  King. 

If  it  appears  that  a  commission  has  been //•«?<- 
dulentlfj  taken  out,  and  the  Solicitor  a  party  to 
the  Fraud,  costs  will  be  given  as  between  Attor- 
ney and  Client,  and  the  Attorney  will  be  com- 
mitted'*. 

A  commission  of  Bankruptcy  that  has  been 
opened  and  acted  upon,  cannot  be  altered, 
even  to  correct  a  clerical  mistake";  and  where 
the  commission  had  been  opened,  and  the  com- 
missioners qualified,  and  the  proof  of  the  act  of 
Bankruptcy  failed  ;  and,  afterwards,  the  petitioning 
Creditors  procured  evidence  of  another  Act  of 
Bankruptcy,  but  subsequent  to  the  date  of  the 
commission,  a  new  commission  was  held  to  be 
necessary  ^  It  seems  that  before  the  commission 
has  been  opened,  and  acted  upon,  the  Chancellor 
will  allow  an  alteration,  where  there  has  been  an 
innocent  mistake  ofaname^;  though  in  one  case 
it  was  observed,  that  where  once  the  Great  Seal  is 
put  to  a  Commission,  it  cannot  be  altered  more 
than  any  other  deed**. 

The  commission  is  directed  to  Commissioners 
mentioned  in  the  commission  to  execute  the  same. 

^  Bromley     v.     Goodere,   1         '  Ex  parte  Twaites,   13  Yes. 

Atk.  77.  325. 

=  2  Chan.  Cas.  193.  ^  See  Burrow's  Case,  10  Ves. 

*  Ex  parte  Thorpe,    1  Ves.  28(5. 
jun.  394.  ''  Ex  parte  Thomson,  9  Veji. 

^  I'isher's  case,  10  Ves.  190.  208.  S.  C.  M.  S. 
Burrow's  Case,  ib.  286, 
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Formerly,  it  seems,  the  Commissioners  were  in- 
discriminately named  by  the  Chancellor,  to  act 
under  the  particular  commission,  and  were  not 
confined  to  persons  in  the  profession  of  the  law'. 
But  now,  there  are  persons  specially  appointed 
for  this  purpose  divided  into  lists,  to  some  one  of 
which  lists  every  commission  is  directed. 

An  action  will  lie  against  Commissioners  if  they 
exceed  or  abuse  their  authority''. 

So,  the  Chancellor  may  remove  Commissioners, 
if  they  act  improperly  ;  and  he  will  order  them 
to  pay  Costs,  if  they  act  out  of  the  course  of 
their  duty  as  Commissioners'. 

If  the  commission  is  to  be  executed  in  the 
Country,  there  must  be  named  as  Commissioners 
two  Barristers,  resident  at  or  near  to  the  place 
where  such  commission  is  to  be  executed  ;  nor  iu 
such  case  can  any  person  be  a  Quorum  Com- 
missioner^  unless  he  be  a  Barrister". 

In  one  case,  Lord  Eldon  seems  to  have  had 
some  doubt  whether  the  act  of  striking  a  docket 
alone^  would  bring  the  Party  within  the  penal 
clause  of  the  Act  5  Geo.  2.  c,  30.  s.  24. ";  but  he 
afterwards  decided,  it  would  not". 

In  a  Case,  where  a  commission  of  Bankruptcy 
was  relinquished  by  the  petitioning  creditor,  upon 
obtaining  a  security,  the  Chancellor  superseded 


'  See   what    is   said  by    the  "*  Chan.  Order,  12th  Aug'.. 

Lord     Keeper    in    Backwell's  1800,   prefixed   to  5  Vol.  Ves. 

Case,  1  Vcrn.  154.  2  Cha.  Cas.  Reports. 

143.  190.  "  Exparte  Paxton,   15   Ves. 

•^    4   Inst.    277.     Miller  v.  p.  402.  See  also  14  Ves.  85. 

Scare,  2  Bl.  1144.  »  Exparte  Browne,  15  Vts, 

'  Ex  parte  Scarth,  15  Ves.  p.  472, 
293. 
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that  commission,  and   ordered   his   debt    proved 
under  another  commission,  to  be  expunged'*. 

The  knowledge  of  one  or  two  individual  credi- 
tors, if  no  general  communication,  does  not  pre- 
vent the  effect  of  the  Statute  5  Geo.  2.  c.  30* 
s.  24  'i. 

If  a  commission  is  maliciously  sued  out,  the 
Party  may  either  petition  the  Chancellor  to 
assign  the  Bond,  (a  matter  in  his  discretion,)  or 
bring  an  action'. 

Until  Assignees  are  chosen  the  petitioning  Cre- 
ditor, in  pursuance  of  the  Statute  %  pays  the  costs 
of  prosecuting  the  Commission  including  the 
costs  of  the  assignment,  and  of  the  day  when 
Assignees  are  chosen  %  and  the  Assignees,  when 
chosen,  are  bound  to  reimburse  him,  out  of  the 
first  monies  which  come  to  their  hands.  The 
Statute  directs  the  Commissioners  to  settle  the 
amount  of  the  costs  so  payable;  but  this  does  not 
prevent  the  Chancellor  upon  Petition,  referring 
it  to  a  Master  in  Chancery  to  tax  them,  if  there 
should  appear  to  be  reasonable  objections  against 
the  allowance  made  by  the  Commissioners". 

Joiiit  and  Separate  Commissions. 
If  a  joint  commission  issues  against  several  part- 
ners, a  subsequent  sep«ra/e  commission  is  invalid. 
So,  if  a  separate  commission  be    first  issued,   a 

^  Exparte  Paxton,  15    V^es.  '    Christian's    Bank.     Law, 

p.  4G1.  1  vol.  p.  247. 

'  lb.  "  lb  ;  and  see  Expa  te  Vi  i- 

•  Brown  V.  Chapman,  3  Burr,  cent,   24  Mar.   1780.  Exparte 

1418.  Clarke  and    Cocrau,   29    May, 

1  5  Geo,  2.  c,  30.  s,  25.  17S9,  cited   I   Cooke's   Bank, 

Law,  p.  12.  edit,  G. 
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Subsfiqufiit  joitit  cowinissiori  will  he  a  niillit\'> 
Olio  of  the  Parties  being  already  a  Bankrupt  under 
a  prior  Commission".  Unless  therefore  it  was  the 
eriect  of  amicable  arrangement,  to  which  the 
Debtors  both  joint  and  separate,  lent  themselves, 
I^ord  Eldon  thought  it  very  difficult  to  conceive 
how  any  person  could  efi'ectually  proceed  at  Law, 
under  the  second  commission  either  for  civil  or 
criminal  purposes.  A  Commission  of  Bank- 
ruptcy, be  observed,  is  the  right  of  the  subject ; 
nor  has  the  person  taking  out  the  first  commission, 
ever  been  made  to  pay  the  costs  of  superseding 
it,  nor  have  his  costs  been  refused  to  him,  unless 
it  was  taken  out  against  good  faith  ;  that  is  by 
counteracting  an  endeavour  to  produce  an  ar- 
rangement without  a  double  expence''.  If,  there- 
fore, a  separate  commission  be  superseded,  it  will 
only  be  on  the  terms  of  giving  the  party  taking 
out  the  separate  commission,  all  the  rights  of  a 
joint  and  separate  creditor,  accompanied  with 
an  order  that  he  shall  prove  as  a  joint  Creditor  j 
if  he  thinks  proper''. 

Nothing  is  said  in  any  of  the  acts  relating  to 
Bankrupts  as  to  the  separate  Creditors  of  a  partner  ^^ 
but  this  silence  of  the  acts,  is  amply  supplied  by 
decision.  Under  a  joint  commission  of  Bankrupt, 
the  affairs  of  the  separate  Creditors  may  be  ar- 
ranged and  also  of  separate  firms  of  two  or  more  of 
the  Partners  ^ 

'  Exparte  Browne,   18  Ves.  •''  See  Taylor  r.  Field,  4  Ves» 

6.i.  Expai  te  Cook,  2  P.  Wms.  397. 

600.    Exparte  Crew,  IG  Ves.  '  Exparte  Bonbonus,  8  Ves. 

2'iG.  545.  Exparte  HawsoHj  10  Ves» 

"  lb.  64,5.  163. 

»  lb.  CO. 
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Joint  Creditors,  will,  upon  Petition,  be  allowed 
to  prove  under  a  separate  Commission  for  the 
purpose  of  assenting  to  or  dissenting  from  the 
certificate  %  and  of  sharing  the  Surplus,  if  any,  of 
the  separate  Estate,  after  the  separate  debts  are 
satisfied  ** ;  but  none  of  the  Joint  Creditors  are 
allowed  to  vote  in  the  choice  of  Assignees",  or  to 
receive  Dividends  out  of  the  separate  Estate'^;  with 
the  exception,  (a  singular  one)  of  a  Joint  Creditor 
who  happens  to  be  the  petitioning  Creditor  under 
such  a  Commission  ^;  for  he  has  lost  his  Remedy 
at  Law  ;  and  this,  though  as  to  part  of  the  debt  he 
proves,  he  is  a  Trustee  for  another  Joint  Creditor^, 
The  exclusion  of  the  Joint  Creditors  seems  founded 
on  the  principle,  that  where  a  Person  has  two 
funds  to  which  he  may  resort,  the  Court  will  not 
allow  him  to  attach  himself  upon  one  fund,  to 
the  prejudice  of  those  who  have  no  other  and  to 
neglect  the  other  fund  '';  and  therefore  the 
Joint  Creditors  are  not  excluded  from  proof, 
where  there  are  no  Joint  Effects,  and  no  sol- 
vent partner';  or  no  separate  debts'';  or  where  it 
is  ascertained  what  is  the  amount  of  the  separate 
debts,  and  the   Joint  Creditors  agree  to  pay  the 


»  I  Atk.  90,  138.  14  Ves.  604.  and  the  cases  there 

''  Horsey's  case,  3  P.  ^Vms.  referred  to. 

25.  8  Exparte  Detastet,  17  Ves. 

<=  Exparte  Alcock,    11  Ves.  247. 

603.  ^  See  Exparte  Elton,  3  Ves. 

"  Exparte  Bevan,  9  Ves.  227.  240. 

but  this  was    not  so   formerly ;  '  Kensington     Exparte,    14 

see   Crisp  and  Perrit,  Willes's  Ves.    447.    Exparte  Huvden, 

Hep.   p.  467.  1  Bro.  C.  C.  454. 

f  iSee  Exparte  Detastet,   17  Ji^Seel  Atk.  227. 
Ves.  250.  Exparte  Akerman, 
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separate    Creditors,    twenty    shillings     in    the 
pound'. 

A\'liere,  however,  there  is  a  Bankruptcy  among 
Partners,  concerned  also  in  other  trades,  the  paper 
of  one  firm  being  given  to  the  Creditors  of  ano- 
ther, Dividends  are  allowed  out  of  both  Estates'". 

Under  a  separate  Commission  of  Bankruptcy 
against  one  Partner,  the  other  Partners  remaining 
solvent,  an  account  is  directed  of  the  Joint  Es- 
tate even  in  the  absence  of  the  other  Partners ; 
and  upon  the  application  of  any  one  Joint  Cre- 
ditor, whether  the  others  choose  it  or  not,  the 
-whole  account  being  taken  in  the  bankruptcy  °, 
the  Joint  Creditors  will  be  \)i\\d  pari  jmssu  out  of 
the  Joint  Estate,  and  the  residue  distributed  only 
according  to  the  respective  Interests  of  the  part- 
ners °.  "  1  his,"  says  Lord  Eldon,  "  is  done  every 
day  ;  though  how  it  originally  became  Law,  I  do 
not  know  P.'' 

A  Commission  may  issue  against  one  partner 
of  three  for  a  joint  debt,  though  an  action  cannot 
be  maintained  against  one  partner  only  ''. 

■  A  joint  and  separate  commission  were  before  the 
time  of  Lord  TIardivicke  "  permitted  to  stand 
together,  at  the  hazard  of  all  the  inconvenience 
that  might  arise  with  reference  to  legal  questions; 

»  Exparte  Tailt,  If)  Vos.  197.  Ves.  209;  and  see  Taylor  v, 

and  Exparte  Chandler,  14  Ves.  Field,  4    Ves.    and   Everett  v, 

35.     and    see    exparte   Abell,  Backhouse,  10  Ves.  98. 

4  Ves.  837.  find  see  Exparte  p  Uarker  v.  Goodair,  11  Ves» 

Hubbard,  13  Ves.  424.  80. 

"'  Exparte  Bonbonus,  8  Ves.  "  Exparte  Crisp,  1  Atk.  133.. 

540.  '  See  in  the  Matter  of  Simp- 

"   See  Exparte   Voguel  and  son,  1  Atk.  138.  Sed  qu.  and 

others,  1  Atk.  131.  sec  Exparte  Cook,  2  P.  Wms. 

"    Dutton  V.    Morrison,   17  500. 
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but  now,  if  the  joint  commission  can  be  sustainecj, 
it  stands  ;  and  the  Assignees  can,  at  Law,  recover 
both  the  joint  »nd  separate  Estate,  and,  by  order, 
under  that  commission  the  same  distribution  is 
made  as  if  both  Commissions  stood*. 

The  Joint  Creditors  are  first  paid  out  of  the 
Partnership  or  Joint  Estate,  and  the  separate  Cre- 
ditors out  of  the  separate  Estate  of  each  Parmer  ; 
and  if  there  be  a  surplus  of  the  Joint  Estate  be- 
yond what  will  pay  the  Joint  Creditors,  the  same 
is  applied  to  pay  the  separate  Creditors  ;  and  if 
there  beon  the  other  hand  a  surplus  of  the  sepa- 
rate Estate  beyond  what  will  satisfy  the  separate 
Creditors,  it  goes  to  supply  any  deficiency  that 
may  remain  as  to  the  Joint  Creditors ^ 

Formerly,  without  a  specific  order,  a  separate 
Creditor  could  not  prove  under  a  joint  commis- 
sion"; but  now,  there  is  a  general  order  for  that 
purpose  \ 

A  Creditor  by  a  joint  and  several  obligation 
may  prove  either  upon  the  joint  or  the  separate 
Estate,  but  not  upon  both";  the  reason  of  which 
is  not  very  intelligible":  and  it  is  settled  he  must 
f/cc/,  and  when  he  has  once  elected  to  go  under 
the  joint  Estate,  his  fate  is  the  same  as  that  of  all 


"  Fa  pari  f     >Fartiii,    15   Yes.  ^  General  Order,  8tli  3Iaich, 

IKi.  l\parteKav\>ou,  18  Yes.  1794. 

IO:t.  *  Exparte  l^ond    and     Hill, 

'  i:x|)ailp  Cook,  2  P.  Wm':.  1  Atk.98.  Exparte  Banks,  ib. 

500.  llors*v's  Case,  3  P.  Wins.  lOG. 

25.              '  "  See  Exparte    Bevan,    10 

"   Exparte  Sandon,  1  Atk.  Yes.  108. 
G8.  Exparte  IVandier,  ib.  97. 

VOL.     II.  II   II 
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the  other  joint  Creditors,  and  he  has  no  preference 
to  them  in  case  of  a  surplus  of  the  separate  Instate, 
beyond  the  separate  debts". 

Where  a  separate  Creditor  proved  on  the 
Joint  Estate,  (alter  he  had  had  time  to  look  into 
the  accounts  of  both  Estates',)  he  was  allowed, 
on  Petition,  to  waive  his  proof,  and  prove  under 
the  separate  Estate,  but  not  to  disturb  a  Dividend 
previously  made''. 

Separate  Creditors  who  have  taken  n  joint  Se- 
curity, may  prove  against  the  separate  Estate,  on 
giving  up  the  joint  Security  ''. 

Where  there  is  a  Partnership,  and 5<?/;ara/e debts, 
the  Partnership  is  not  admitted  a  Creditor  upon 
anv  individual,  nor  any  individual  upon  the  Part- 
nership until  the  Creditors  of  the  Individual,  and 
the  Creditors  of  the  Partnership  are  satisfied  to 
the  extent  of  twenty  shillings  in  the  pound  out  of 
the  respective  Estates.  It  is  also  settled",  that 
where  the  separate  Creditors  are  paid  twenty  shil- 
lings in  the  pound,  and  there  is  a  surplus,  that  sur- 
plus shall  not  go  immediately  to  pay  Interest  to  the 
separate  Creditors,  i)ut  is  applicable  to  make  the 
joint  Creditors  equal  with  them  as  to  the  Prin- 
cipal ^. 

The  Creditors  of  a  Partnership  which  has  failed 
have  a  right  to  come  upon  the  separate  listate  of 
one  Partner   in  respect   of  effects  taken    out  of 


=<  11..  109,  110.  '  Expartc  1  obb,  7  Ws.  592. 

"   Ex  [.arte   lioud  and    Ilill,          '     Exparlc    Clarke,    4    Ves. 

1  Atk.  09.  G77- 

'  Exparte  Bell  by.  ^  Exparle  Reevcj  9  Ves.  500. 
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the  Partnership  by  him  without  the  privity  of  the 
other  partner  % 

If  it  be  proved  that  there  is  another  partner, 
known  to  the  World,  a  joint  Commission  not 
inchiding-  him  would  be  bad  ';  but  if  there  be  a 
dormant  Partner,  who  is  not  an  ostensible  con- 
tracting party,  the  Creditor,  though  he  may  if  he 
chooses,  is  not  bound  to  go  against  him^. 

Where  one  Partner  is  an  Infant^  or  a  Lunatic^ 
a  joint  Commission  cannot  be  sued  out  against 
the  others  ;  but  separate  Commissions  must  be 
taken  out  ^, 

If  there  be  a  dormant  Partner,  by  a  share  of  the 
profits,  but  the  property  by  Agreement  belongs 
exclusively  to  the  other,  a  joint  Commission 
cannot  be  supported  '. 

Separate  Creditors  cannot  come  upon  the  joint 
Estate  for  a  sum  brought  into  the  Partnership 
beyond  his  share;  for  Creditors  rely  upon  the 
ostensible  state  of  the  Fund  •* . 

A  separate  commission  of  Bankruptcy  has  been 
•established,  though  the  other  Partner  died  before 
the  assignment  '. 

Superseding  Commission . 
None  of  the  Bankrupt  Statutes  give  any  direc- 

•Exparte  Assignees  of  Lodge  ''  ExparteLayton,  0  Ves.440. 

anclFendallBankt.  1  Vfs.  10(i.  '  Exparte  Hamper,    17  Vcs. 

f  Exparte  BeiiHeld,   5  Ves.  403. 

4'2G.  Allen  v.  Downes,  Willes  ^Exparte  Assignees  of  Lodge 

474,  in  note.  and  Fendall,  1  Ves.  KiG. 

"Exparte   Hamper,  17  Ves.  '  Exparte  iSmith,  6  Ves.  293 
412. 
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tion  ns  to  superseding  Comm\ss\ous,  except  in  the 
instance  of  a  Petitioning  Creditor,  privately  re- 
ceiving jiart  of  his  debt,  in  wiiich  case,  it  is  ex- 
pressly declared  that  the  commission  shall  and 
may  be  superseded  ;  giving  the  right  to  the  party, 
'^nd  leaving  no  discretion  in  the  Chancellor.  As 
to  all  other  cases,  the  (>ourt  is  in  the  habit  of 
considering  a  Commission  of  Bankruptcy,  as, 
what  it  is  frequently  called,  a  species  of  Execution  ; 
(for  it  is  not  an  Execution  in  the  strict  sense';, 
and  over  that  species  of  execution,  the  Court  con- 
ceives itself  to  have  the  same  discretionary  power, 
as  other  Courts  have,  to  prevent  an  unlawful  use 
of  the  Law  *". 

But  the  Court  will  not  supersede  a  commission, 
without  directing  an  Issue,  unless  it  appears  very 
plainly  to  be  taken  out  fraud ule7iilij  or  vexaii' 
oust)/  *". 

Ifan  offer  be  made  to  secure  the  payment  of  all 
the  debts  proved  under  the  Commission,  by  Pro- 
perty immediately  available  to  the  Creditors;  or 
if  it  appears,  that  a  part  of  the  Bankrupt's  Estate 
will  pay  all  his  Creditors,  the  Commission  will 
be  superseded  ''. 

Generally,  it  is  true  that  a  Commission  of  Bank- 
ruptcy cannot  be  supported  by  a  trading  during 
Jnfuncf/' ;   but  where  a   Bankrupt   who    had   held 


*  ^ee  Exparte  Brown,  1  Ves.  ''    F,x])arte    Tryant,    1    V'es. 

ami  Ika.  i.O.  and  B.  a.  p.  21  ( J," '220. 

"   E>.  parte  Freeman,   1  Ves.  *   Ex  parte    Monle,    14  Ves. 

and  i)ea,  40, 41.  C){)S.     Exparte      Sydebotlmm, 

'  Exparte   Vulbon,    1  Atk.  1  Atk.  14(). 
218. 
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himself  forth  to  the  World  as  an  Adult  andswe 
juris,  and  traded  in  that  character,  and  contracted 
debts  to  a  considerable  amount  for  two  years  pre- 
vious to  his  Commission  ;  it  was  held,  he  was  not 
entitled  to  have  his  Commission  superseded,  the 
supersedeas  being  opposed  by  the  Creditors,  and 
was  left  to  his  Remedy  at  Law  '. 

A  Joint  Commission  of  Ban'Kruptcy  has  been 
superseded  on  the  ground  of  the  In  fane  i/  of  one 
Partner,  on  the  Petition  of  the  Assignees  under  a 
Separate  Commission^. 

A  Lunatic,  it  seems,  may  be  made  a  BankrupV^, 
provided  the  act  of  Bankruptcy  was  committed 
when  he  was  sane  \ 

It  has  been  questioned  whether  the  Bankrupt 
can  supersede  a  Commission  against  him  on  the 
ground  of  a  previous  act  of  Bankruptcy  and  a 
sufficient  debt ''. 

A  Bankrupt  cannot  supersede  his  Commission 
by  impeaching  the  Petitioning  Creditor's  debt,  on 
the  ground  of  a  Security  taken  privately,  provided 
against  by  the  Statute'. 

A  Commission  may  be  superseded  with  the 
consent  o^  the  Petitioning  Creditor"'  ;  but,  where 
a  Creditor  upon  receiving  his  debt  superseded  the 


^  Exparte    "NVatson,  IG  Vts.  tioncd,   1     Cooke's    Bankrupt 

2CC.  Law,  p.  42. 

*  Exparte      Henderson,     4  "^   Exparte  Bullock,  14  Ves. 

Ves.  103.    Exparte   Barvvis,  G  452. 

Ves.  GUI.  '  '>   Geo,    2.    e.    30.  s.    24. 

''  Anon,  13  Ves.  590.  but  see  Exparte  Kirk,  15  Ves.  4G4. 

Exparte    Layton,    G  Ves.  438.  "'   Exparte  Triyuell,  1  Vts. 

'  Expavte     FndUev,     men-  and     Be;i.       348.      liaekwell's 

Case.  1    Veri).  208. 
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Commission  without  an  application  to  the  Court, 
he  was  ordered  to  refund  ". 

Where  a  Person,  after  suing  out  a  Commission 
kept  it  by  him  for  six  months,  witliout  proceeding 
on  it,   it  was  ordered   to  be  superseded  ". 

An  order  for  a  Supersedeas  has  no  effect,  till 
the  Writ  issues  •';  and  the  Writ  is  not  considered 
as  sealed  for  the  purpose  of  proceeding  on  it  while 
in  the  Chancellor's  hands,  but  only  from  the 
time  when  delivered  to  the  Messenger  ^  By  a 
regulation,  approved  by  the  Legislature,  the  Writ, 
on  paying  a  larger  fee,  may  he  privately  sealed^  and 
the  Party  may  choose  for  himself  whether  he  will 
have  it,  more  or  less  speedily  \ 

Where  a  Commission  was  superseded /or/m?^f/, 
and  nothing  done  under  it,  and  the  Petitioning  Cre- 
ditor was  not  to  be  found,  the  Assignees,  though 
not  privy  to  the  fraud,  nor  possessing  any  of 
the  effects,  were  ordered  to  reimburse  the  Messen- 
ger the  expence  subsequent  to  the  choice  of  As- 
signees, but  not  the  expence  previously  incurred'. 

Formerly,  the  Chancellor  on  the  application 
of  third  persons,  Creditors,  was  often  obliged  to 
supersede  Commissions  on  the  ground  of  a  prior, 


»   Evpartc  Thomson,  \  Veb.  "   Evi>:j>le  Frt^inan,  1  Ves. 

.llKl.  157.  "H'l  lit-'^"  •i'^.'>- 

"   Kxparte    Pulestou.    '2  V.  '   Kxpane   Leicester,  0  Ves. 

^V^lS.  545.    a[)|iroved   it»   Kx-  432. 

inii  ei-iPe.Tiaii,  18Ves.  41.  ^Expailc    Havtop,    9  Ves, 

^'   E>i)aite  f.eicester,   G  Vi-s.  109. 
4'20.  ExjaiU"  la\ton,  ib.  4'iV. 
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Secret,  act  of  Bankruptcy,  if  there  were  debts  ex- 
isting at  the  time  of  the  4x)rnier  act,  upon  which  a 
Commission  might  be  sued  out  upon  such  prior 
act '.  This  often  proved  extremely  hard  on  As- 
signees, Purchasers,  and  others.  By  a  late  Act", 
this  Inconvenience  is  remedied,  and  it  is  provided, 
that  no  Commission  of  Bankruptcy  shall  be 
avoided  by  an  Act  of  Bankruptcy  committed 
prior  to  the  contracting  of  the  Petitioning  Cre- 
ditor's debt,  if  he  had  not  notice  of  such  Act  of 
bankruptcy ^  loJien  the  Debt  to  him  was  contracted  : 
the  issuing  of  a  former  Commission,  though  after- 
wards superseded,  to  be  deemed  notice,  if  it  shall 
appear  that  an  Act  of  Bankruptcy  had  been  ac- 
tually committed  ". 

A  Commission  of  Bankruptcy  is  never  super- 
seded where  there  have  been  Purchasers  under  it  '\ 
unless  the  Purchases  are  confirmed";  and  even 
where  there  is  no  real  Estate,  the  Court  will  not, 
it  seems,  except  from  necessity,  supersede  a  Com- 
mission, especially  if  the  Commission  has  pro- 
ceeded in  the  usual  way,  and  all  the  Creditors  have 
acquiesced  in  it,  and  the  whole  is  compleatlv 
finished  >;  because,  by  doing  so,  every  thing  done 

'  See2Esp.  N.  P.  595,507.  the   Act,   as    originally    pro- 

in  note,  and    wiiat    is  said    ui  posed. 

Bullock's   Case,   1  Taunt.  88.  "   Exparte  Edwards,  10  Ves. 

"  4GGeo.  S.  c.   135.  s.  5.  104. 

*   Lorii    Eldon  was   ot"   opi-  ''  See  Exparte    Ruwson,    IS 

liion   that    this    latter    clause  Ve^,  l{'4. 

Hould  liave  been  belter  omit-  *   Exparte      ]?es>ntluins,    1 

red.   Exparte  Bullock,  14  V.v.  AU<.  14<5. 
400.   It  did  not  ionii   pari  vi' 
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under  it  is  void,    and  Assignees  arc   left  respon- 
sible^ 

A  Commission  of  Bankruptcy  lias  been  order- 
ed to  he  superseded  to  defeat  a  Prosecution  for 
omitting  to  surrender  under  circumstances  of  er- 
roneous advice  ;  there  being  no  Fraud  in  the  case  ; 
and  another  Commission  issued  and  proceed- 
ing \ 

V/e  have  already  observed  on  the  Remedy 
\vhere  a  Commission  is  maliciously  sued  out  ''. 

It  is  very  common  to  piay  notonly  that  a  Com- 
mission may  be  superseded  but  also,  that  the 
Bond  may  be  assigned  :  and  the  Bond  will  be  as- 
siQ-iied,  where  the  Commission  is  fraudulently  and 
maliciously  taken  out*^;  but  as  the  Court  of  King's 
Bench  has  determined  that  where  the  Bond  is  as- 
si"-ned,  the  whole  sum  of  cf  300  must  be  recovered^, 
[Lord  Ilardmcke  seems  to  have  been  of  a  different 
opinion')  the  Chancellor  will  not  assign  the  Bond 
where  there  is  nothing  wilful  in  the  Creditor's  con- 
duct, but  sometimes  supersedes  the  Commission 
without  prejudice  to  an  Action^  and  sometimes 
directs  the  Bond  to  stand  as  a  Security  for  Costs: 
and  in  a  case  where  the  Petitioning  Creditor  had 
himself  become  a  Bankrupt,  he  directed  the  Bond 


''■  Exparte    Jackson,  S  Ves.  ^  Smith  v.     Broomliead,   7 

533.  Term     \\v\i.   300.    ^initlity  v, 

^   I'xpjirtf  T.MvcnciiT,  ISVes.  KdirKnison,     3   luist.  22.   Ex- 

18  ;  and  see  Exparte  Wood,   1  parle  (.avtor,  1  Alk.  144. 

Atk.  I!).  ''I  Atk.'201. 

*"   AiJte.  p.  -^ni.  ^  l-xpurte    lliinene,  14  Ves. 

"  Sec  I'^xpartc  .ALiekcrnea?,  GOO. 
1  P.  Wiu.s.2(i0. 
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to  be  considered  as  a  Security  for  a  stated  Sum 
(^30)  for  Costs^.  Lord  IJardicicke  held,  that  it  was 
in  the  breast  of  the  Court  wiiere  the  Bankruptcy 
was  in  a  doubtful  case,  and  the  Commission  su- 
perseded, either  to  direct  an  Inquiry  before  a  Mas- 
ter, of  the  damages  sustained  by  the  Bankrupt,  or 
a  quantum  damn'ijicatns  upon  an  Issue  at  Law, 
and  after  the  damages  were  settled,  the  Court 
might  for  the  better  recovery  thereof,  order  the 
Bond  to  be  assigned  ''. 

A  Commission,  it  seems,  may  be  superseded 
even  after  a  Certificate  has  been  obtained,  but  not 
where  the  application  is  a  considerable  time  after 
the  Certificate,  and  an  application  might  have 
been  made  before  '. 

A  Bankrupt  cannot  supersede  his  Commission 
before  he  has  surrendered^',  nor  can  he  supersede 
his  Commission,  if  he  is  under  a  Commitment  for 
not  answering  to  the  satisfaction  of  the  Commis- 
sioners'. 

A  former  Commission  may  be  superseded  by  a 
Creditor  wishing  himself  to  take  out  a  Commis- 
sion, on  the  ground  that  it  was  founded  on  a  con- 
certed Act  of  Bankruptcy,  to  which  he  was  no 
Party  ;  and  it  will  be  superseded,  with  Costs  '". 

Where  a  Commission  is  superseded  merely  be- 

"  Exparte  Lane,     11    Ves.     405.   Exparte   Jones,    8    Ves. 

410.  o2S.  Exparte  Jones,    11    Ves. 

^  Exparte  Gavter,    1    Atk.     409.  and  see   Exparte    Bean, 
144.  and    see  Exparte  Hall,  1      17  Ves.  48. 

Atk.  201.  '  Exparte  Bean,  17  Ves.  47. 

'  Exparte  Moule,    14  Ves.         ""  Exparte   Bowen,   IG  Ves. 

C02.  145. 

*  Expaite  Stokes,   7  Ve«:. 


471  STATUTOllY   JURISDICTION". 

cause  there  was  a  defect  as  to  the  Petitioning" 
Creditor,  but  no  manner  of  doubt  as  to  the  Act 
of  Bankruptcy,  only  the  Costs  of  the  supersedeas 
were  allowed  ". 

If  a  Commission  is  taken  out,  b}^  concert  with 
the  Bankrupt,  "  upon  all  Principle  and  the  ha* 
bitual  course  in  Bankruptcy,  it  cannot  stand  °;" 
but  it  is  no  objection  to  a  Commission,  that  it 
was  taken  out  by  a  Creditor,  to  prevent  theexe* 
cution  of  another  Creditor  i^. 

The  Practice,  is  to  supersede  a  Commission  up- 
on the  consent  of  all  the  Creditors  who  have 
proved,  where  the  Application  is  made,  though 
that  may  be  a  surprise  upon  Creditors  who  might 
intend  to  prove  their  debts  at  the  second  or  i/iird 
meeting  1;  but  where  a  Creditor  declares  he  shall 
be  able  to  prove  in  a  few  days,  the  Court  will  not 
supersede  the  Commission  till  such  Creditor  has 
an  opportunity  of  proving  his  debt^ 

A  Commission  has  been  superseded,  where 
all  the  Creditors,  except  two,  who  could  not  be 
founds  were  paid  their  debts,  the  Securities  of 
those  two  Creditors  being  delivered  up  with  re- 
ceipts upon  them,  and  their  signatures  proved  \ 

Where  it  is  referred  to  the  Master  to  settle  what 
is  due  to  the  Creditors  under  the  Commission, 
and  on  payment  by  the  Bankrupt,  the  Commission 


"^  Exparte   Godwin,   1  Atk.  Ve?.  209.  Exparte  Gardner,  18 

100.  Ves.  48. 

"    Exparte    Steel,  IG    Ve^.         "   Exparte    Duckworth,    16 

105.  aiid  si?e   Exparte    Bovvt-s,  Vcs.  41(1. 
1 1  Vec.  ,34 1 .  '  Exparte  Crisp,  1  A  tk.  135. 

''   Exparte  Bowes,  11   Ves.         '  Eirparte  Kiny, 2  Ves.  Jur». 

441.    Exparte  Arrowsinlth,  14  40. 
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to  be  superseded,   the  Creditors  are  entitled  to 
Interest  from  the  time  of  the   Master's  Report  S 


Second  Commission . 

It  is  in  the  discretion  of  the  Great  Seal  whether 
a  second  Commission,  issued  against  a  Person, 
who  has  not  obtained  his  certificate  under  tlie 
first  Commission,  shall  be  superseded  or  not". 

In  general,  so  long  as  the  firstCommission  sub- 
sists, of  whatever  date,  the  second  is  bad,  unless 
the  Bankrupt  has  obtained  his  certificate'.  But 
where  a  Bankrupt  (the  Commission  subsisting) 
has  gone  again  into  trade,  and  a  new  Commission 
has  issued,  which  the  Bankrupt  has  attempted  to 
supersede,  it  has  been  held  that  if  persons  claim- 
ing beneficially  under  the  old  Commission,  did  not 
mean  to  interfere  with  the  effects  under  the  latter 
Commission,  the  Court  would  not  interpose, 
though  the  difficulty  would  occur,  that  the  first 
Commission  might  be  setup  as  abar  toan  Actioa 
under  the  second'". 

In  some  cases  where  a  Commission  of  Bank- 
ruptcy has  issued  against  a  distant  country  Bank^ 
and  has  been  executed  in  London^  an  auxiliary 
Commission  has-been  issu  ed,  directed  to  Commis- 
sioners in  the  country,  for  the  mere    purpose  of 


*  Exparte  Rooke,    1    Atk.  252.   Exparte  Browne,  4  Bro. 

244.  C.  C.  210. 

"  Lees   Exparte,     Poulden,  '  Exparte  Martin,   15  Ves, 

10  Ves.  477.  114.  and  see  exparte  Rhodes, 

'  Exparte  Proudfootjl.  Atk,  15  Yes.  543. 
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receiving  the  Proof  of  debts  *,  under  ^20';  and 
the  Proofs  so  taken,  have  been  ordered  to  be 
received  under  the  Commission  in  London  ;  but 
Liberty  to  examine  the  Bankrupt  under  such 
Commission,  has  been  refused". 

A  second  Commission  of  Bankruptcy  against 
an  uncertificated  Bankrupt,  is  in  Law,  totally  void 
to  all  intents  ;  but  upon  a  Petition  to  the  Chan- 
cellor to  supersede  such  a  Commission,  it  is 
usual  for  the  Chancellor  to  direct  the  Petition  to 
stand  over,  with  notice  to  the  Creditors  under 
the  prior  Commission,  and  an  arrangement  is 
afterwards  made "". 

Where  there  is  a  Joint  Commission  against  two 
Partners,  each  of  them  must  be  found  Bankrupt, 
and  though  one  of  them  should  die,  the  Commis- 
sion may  still  go  on  ;  but  if  one  of  the  Joint 
Traders  be  dead  at  the  time  of  taking  out  the  Com- 
mission, it  abates,  and  is  absolutely  void  ''. 

No  second  Commission  can  now  be  sent  to  the 
Lord  Chancellor  for  his  Signature,  without  a  note 
of  what  hath  passed  in  the  firsts 

When  a  Commission  is  procured,  the  next  step 
is  to  obtain  an  adjudication  of  the  Bankruptcy  by 
the  Commissioners,  and  for  this  purpose,  the 
Pelilloning  Creditor's  debt  must  be  proved  before 
the  Commissioners  ;  and  also  the  Trading;^  and 
the   Act  of  Bankruptcy.     If  the   Commissioners 

"  Exparte  Upliatn,  17   Vcs.         *  Exparte     Crew,  IG    Vcs. 
*il2.  and  the   Case  in    note  p.     1'i(\. 
21^3.  "   Beaseley   v.    Beascley,    1 

y  Exparte  Scott,  Ro?e,    12.     y\tk.  97. 

*  lb.  ''    Exparte  Freeman,  1  Ves. 

and  Bca.  -'JS,  42. 
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adjudge  the  Party  not  to  be  a  )3ankrupt,  and  the 
Petitioning  Creditor  is  dissatisfied  with  such 
adjudication,  he  may  petition  the  Chancellor;  and 
a  person  adjudicated  a  Bankrupt,  may  before  the 
insertion  of  the  Advertisement  in  the  Gazette, 
petition  to  stay  the  Advertisement,  and  for  a  su- 
persedeas of  the  Commission,  if  there  be  ground 
for  it  \ 

The  Commissioners  cannot  J  it  seems,  compel  the 
attendance  of  Persons,  before  the  Bankruptcy  is 
declared  ^.  The  expired  Statutes,  i  and  5  Ann. 
c.  17.ands5  Geo.  I.  c.  2k  expressly  enabled  the 
commissioners  to  send  for  any  person  and  exa- 
mine them  respecting  any  act  of  Bankruptcy,  and 
upon  refusal  might  commit  them. 

The  Chancellor,  however,  may  direct  Wit- 
nesses to  attend  the  Commissioners  to  prove  the 
Act  of  bankruptcy  %  or  other  requisites  to  sup- 
port the  Commission '^;  and  where  they  do  not 
attend,  they  will  be  made  to  pay  the  Costs  of  not 
attending%  and  committed  for  their  contempt  ^ 

But  though  the  Chancellor  will  in  these  cases 
order  Persons  to  attend  to  prove  a  si)ecific  fact; 
for  instance,  the  witnessing  the  execution  of  a 
deed;  yet  where  a  creditor  speculates  loosely  upon 

*  As  was    done    in    exparte  8.  Exparte  Lund,  C  Ves.  781. 

Foster,     17   Ves.    414.    S.    C.  and  see  Exparte   Farr,   9  Ves. 

1  Rose  42.  5l''>.  »<id  particularly  Exparte 

*•  Exparte  Jones,  1  Rose  39.  Jones,  17  Ves.   379. 
But  see  the   forcible  observa-         ''  Anon.  14  Ves.  450. 
tions  of  Mr.   Christian,  Chris-         °  Exparte  Gardener,    1  Ves. 

tian's  Bankrupt  Law,  1  vol,  p.  and  Bea.  78. 
178,  9.  '  Exparte  Lund,  C  Ves.  781. 

■^  Exparte  Higgins,   11  Ves.  Exparte  Higgins,  11  Ves.  8. 
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tlie  ])Ossible  proof  that  might  he  made  some  way 
or  other,  by  some  Person  or  other,  who  might  bo 
IouirI,  the  Court,  it  seems,  will  not  compel  the 
altendance  of  AVitnesses^. 

A  Bankrupt's  Wife  cannot  be  examined  against 
her  Husband  to  prove  his  I>aukruptcy '':  but  the 
r>ankrupt  himself  may,  by  the  statute  [6  Geo.  1.) 
be  examined  touching  his  Hankruptcy ". 

A  Witness,  itseems,  cannot  claim  it  as  a  right 
to  be  attended  by  counsel'';  nor  will  the  Chan- 
cellor on  Petition  restrain  the  Commissioners  in 
their  examination '. 

A  Witness  summoned  to  attend  by  the  Com- 
missioners, cannot  be  arrested,  nor  can  detainers 
])e effectually  lodged  against  him  ;  but  on  motion, 
the  Creditors  will  be  ordered  to  discharge  the 
Bankrupt'". 

So  a  Witness,  who  volinifari/i/  and  without  a 
sfi)n)no}hs\  is  actually  before  the  Judicature,  ten- 
dering his  Evidence,  is  entitled  to  the  same  pro- 
tection"; but  a  question  might  arise  upon  the 
effect  of  a  want  of  Summons,  where  the  arrest 
ha}) pens   eundo°. 

Petitioning;  Creditor  s  Dtht. 

A  strict  enquiry  into  the  Petitioning  Creditor's 
debt  is  adviseable,  as  it  forms  the  foundation  of 
the  Commission''. 

K  Exparte  Freeman,    1  Vc5.  '"  Exparte     King,     7    Ves. 

and  ]<'!a.  41.  312.  see  Exparte  Kerry,  1  Atk. 

'■  [vcjjarte  James,  1  P.  Wms.  54. 

fJlO.  "  Exparie  Bynes,  1  Ves.  and 

Mb.  (ill.  Bea.:31(). 

"  Exparte  Parsons,   1    Atk.  "  lb.  :3l2. 

204.  ''  Exparte  Bowes,  A  Ves.  177, 

'    Exparte   Bland,    1    Atk. 
203. 
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By  an  order  of  Lord  Rosslt/n  ^,  the  Petition- 
ing Creditor  must  be  present  at  the  Meeting  for 
the  purpose  of  declaring  the  Party  a  Bankrupt,  it 
being  extremely  useful  in  the  commencement  of 
the  proceedings  to  record  Evidence  which  will,  in 
all  stages,be  sufficient  to  support  the  Commission^ 
If,  ho.  ever,  the  Petitioning  Creditor  is  ill,  and 
incapable  of  appearing  except  at  the  hazard  of  his 
Life,  the  Chancellor  will,  on  an  Affidavit  of  the 
circumstances  by  some  medical  Gentleman,  order 
the  Commissioners  to  admit  proof  of  the  Petiti- 
oner's debt  by  production  of  the  Office  Copy  of 
the  Affidavit,  upon  which  the  Commission  was 
grounded'. 

If  there  is  not  a  debt  in  Laic,  but  only  a  debt 
in  Equity,  though  ever  so  strong,  a  Commission 
cannot  be  supported  *.  An  Assignee  of  a  Bond ^ 
therefore,  cannot  petition  for  a  Commission  '',  he 
not  being  a  legal  Creditor'";  nor  is  a  debt  barred 
by  the  Statute  of  Limitations,  sufficient  to  sup- 
port a  Commission ''. 

It  was  formerly  necessary  that  there  should 
have  been  a  good  Petitioning  Creditor's  debt  sub- 
sisting anterior   to    the  Act  of  Bankruptcy ;  but 

•J    General  Order,    2Gth  No-  '^    Anon.     Moseley,   37.   Ex 

vemher,  1708,  parte   Dewdne},   and   exparte 

'  Exparte   Foster,     17   Ves.  Seaman,    15   Ves.   498.     This 

415.  pouit   may  now,    perhaps,   be 

*  Exparte  Edwards,    8^  Ves.  considered  as  settled  ;    but  see 

318.  IVIr.  Christian's  aVile  remarks, 

'  See   Exparte   Hillvard,     2  Christian's    Bankrupt   Law,    1 

Yes.  407.    Exparte   \\illiams,  vol.     221,   &c.    Lord    Ekion, 

jb.  p.  252.  lio\vever,as  1  have  been  inform- 

'  Medlicot's  case,  2  Str.  ^,09.  ed,  on  reading  those  remarks, 

"  Exparte  Lee,    1  F.   \Vm&.  continued   of  the  opinion     he 

782,  had  expressed. 
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now  by  a  recent  Statute^,  no  Commis<>ion  is  avoid- 
able by  any  Act  of  IJankiuptcy  prior  to  the  debt 
of  the  Petitioning  Creditor,  of  which  he  had  no 
notice  at  the  time  of  suing  out  the  Commission. 

If  a  Creditor  has  his  Debtor  in  Execution, 
he  cannot  petition  for  a  Commission  of  Bank- 
rupt \  By  the  expired  Statute,  4-1  Geo.  3.c.  G-i.*; 
he  was  enabled  to  obtain  a  Commission,  and  the 
Debtor  became  discharged  of  the  Execution. 

A  Petitioning  Crcxli tor  cannot  proceed  at  Law, 
butis deemed  to  have  made  his  Election ''. 

Though  a  verdict  for  damages  be  obtained,  in 
an  Action  for  a  breach  of  promise  of  Marriage,  yet 
this  alone,  it  seems,  without  a  judgment,  before 
the  date  of  the  Commis«;ion,  will  not  form  a  suffi- 
cient petitioning  Creditor's  debt  ^ 

An  Attorney,  though  he  cannot  bring  an  Action 
■without  delivering  his  Bill,  (see  2  G.  2.  c.  23. 
s.  22.)  may  take  out  a  Commission  of  Bankruptcy  ; 
but  the  l^ill  must  be  afterwards  examined". 

The  Petitioning  Creditor  must  not  be  an  Infant, 
for  in  such  case  he  cannot  enter  into  the  Bond  ; 
nor  will  another  person  be  permitted  to  enter  into 
tlu'  Bund  i'<)V  him,  but  the  Commission  must  be 
superseded''. 

^  40  Coo.  o.  c.   135.  s.  5.  1  vol.    p.  2'>.   and    ca^cs  tliere 

'    Cohen     V.     CuDiiiiiuhain,  cited,  (illi  Edit. 

S    T.    K,    12^3;     but    see    th.^  MOxparte  Ch  irles,    10  Ves. 

Ion  ible   observations    ot"    .^Ir.  2o().    and  see   S.    C    iA  Last. 

Christian     in    his      Bankrupt  197. 

Law,  1  vol.  |).  218,  -^  Kv parte   Steele,     10   Ves. 

'    It    is    mistakenly     consi-  100.  Ex  parte  Sutton,    11  Ves. 

flered  as  an  existni<^  statute   in  103. 

1  Cooke's  Bankrujit  L;i\v,  p.  28.  ''   Kxparte    Barrow,     3  Vea, 

I'xlition  0.  554, 

*   Cooke's   Bankrupt     Law, 
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The  Petitioning  Creditor  must  prove  his  Debt, 
not  merely  on  the  opening  ot"  the  Commission  ; 
but  also  a  second  time,  at  some  meeting  for  the 
proof  of  debts,  to  entitle  himself  to  the  rights  of  a 
Creditor  under  the  Commission  *^ 

With  these  observations,  we  shall  close  what 
is  to  be  remarked  upon  the  Petitioning  Credi- 
tor's debt;  for  what  is  or  is  not  a  sufficient 
debt  to  support  a  commission,  is  a  question  of 
Law,  the  consideration  of  which  is  not  within  the 
plan  of  this  \york. 

Act  of  Bankruptcy . 
What  is,  or  is  not,  an  Act  of  Bankruptcy,  is  also 
a  mere  matter  of  Law%  the  consideration  of  which 
is  not  within  the  scope  of  this  Work.  In  an 
Action  of  Trespass  against  the  Messenger  of  the 
Commission,  the  Act  of  Bankruptcy  may  be  tried ''^^ 
The  question  may  also  come  before  the  Chan- 
cellor on  a  Petition  to  supersede  the  Commission  °; 
but  if  the  Court  has  doubts,  it  directs  an  Issue 
to  be  tried  at  Law  ^.  On  a  doubtful  point  of  Law 
which  arose  in  Bankruptcy,  Lord  Hardiciche 
observed,  '*  it  is  not  proper  for  me  to  decide  this 
question  absolutely,  because  it  is  a  mere  matter  of 
Law  ':"  we  shall,  therefore,  make  only  a  few  ob- 
servations on  this  head. 


'  See  2  Christian's  Bankrupt  *  Exparte  Harrison,    1  Bro, 

Law.  423.  C.  C.  173. 

'  1  Atk.  199.  "  See  1  Atk.  102. 

'  See  Parker  v.  Wells,  1  Bro.  '  Exparte  Meyuiot,    1  Atk» 

V.X.  178.  in  note.  197. 
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'  If  Commissioners  find  a  Man  a  Bankrupt  who 
is  not  so,  an  Action,  it  has  been  held,  will  lie 
against  them  ''. 

Nothing  is  an  Act  of  Bankruptcy,  though  the 
consequences  may  be  precisely  the  same,  except 
what  is   described  in  the  Statutes  '. 

Tfan  Act  of  Bankruptcy  be  committed,  and 
afterwards  on  the  same  dai/  a  (Commission  issues, 
such  Commission  is  legal  and  valid,  and  cannot 
for  that  reason  be  superseded  '";  and  a  Commission 
may  be  supported,  if  sealed^  after  the  Act  of 
Bankruptcy,  though  the  Docquet  was  struck 
before  the  Act  of  Bankruptcy  was  committed". 
But  if  the  Petitionins:  Creditor  did  not  believe  an 
Act  of  Bankruptcy  was  committed,  he  would  be 
guilty  of  Perjury  ". 

Thousrh  a  Partv  concertiuGr  an  Act  of  Bank- 
ruptcy,  cannot  maintain  a  Commission  upon  if; 
yet  another  Creditor,  who  was  not  privy  to  that 
transaction,  may  ;  and  the  Bankrupt  or  any  other 
person  concerned  in  it,  cannot  make  the  objec- 
tion 1, 

.     And,    thoup^h  an   act  of  Bankruptcy  be  con-    • 
ccrted,  yet  if  the    Party    can    support  the  Com- 
mission by  another  Act  of  Bankruptcy,  he   may"^; 
even  though    the    latter   Act  of  Bankruptcy  oc- 

'^  AVhitlocke's  case,  Sel.  Cas.  Freiie,  1  Vc^.    and    Bea.   51. 
in  Ch.  4(i.  and  see  ante,  p.  400.  "  1  Ves.  and  Bea.  50. 

'  Dutton     V.    Morrison,    17         ^  Exparte  Gardener,  18  Ves. 

Ves.  11)8.  48. 

"  Wydown's   case,   14  Ves.         ''  Exparte  Bourne,    16  Ves. 

p.  87.  Exparte  Du    Frcne,  1  14(5. 
Ves.  and  Bea.  54.  '  lb.  148,  Exparte  Du  Frene, 

°  14  Ves.  89.   Exparte  Du  18  Ves.  52. 
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curred  subsequent  to  striking  the  Docquet';  and 
the  privity  of  the  Bankrupt  is  no  objection  % 
though  formerly  it  was. 

A  Commission  may  be  sustained  by  an  Act  of 
Bankruptcy  committed  after  retiring  from  Trade, 
the  Debts  contracted  in  the  course  of  that  Trade» 
remaining  unpaid". 

Provisional  Assignment, 

The  Crown  is  not  bound  by  the  Statutes  in 
Bankruptcy'':  and  therefore  an  extent^  in  respect 
of  a  debt  that  is  due  "\  served  upon  the  property  of 
the  Bankrupt,  will  bind  from  the  teste  of  the 
Writ,  unless  there  has  been  an  Assignment  by 
the  Commissioners  ^:  this,  among  other  things, 
gave  rise  to  what  are  termed  provisional  Assign' 
ments^. 

It  seems  a  hardship  upon  Creditors,  that  a 
Debtor  to  the  Crown  may  sue  out  an  extent  in 
aid,  against  the  Bankrupt,  before  the  assignment 
of  his  Estate  to  an  Assignee,  and  may  recover  the 
whole  of  the  Debt,  and  that  the  Assignees  after- 
wards can  have  no  remedy,  though  the  debtor  to 
the  Crown  is  sufficiently  able  to  pay  liis  debt 
without  the  Bankrupt's  property  y. 

*  Exparte  Du  Frene,  18  Ves,  "A  debt  not  due,  will  not 
52.  j^rouud   an   extent.     Attorney 

'  Exparte  Edmonson,  7  Ves.  General  v.  Bebb,  1  Rose  19. 
303.  and  case  cited  in  note. 

"  Exparte  Bamford,  15  Ves.  *  See  1  Cook's  Bankrupt 
458;  and  see  ib.  p.  493.  Laws  384.  last  edition  ;  and  see 

'  Ex  parte  Russel,  1  Rose,  ex  j-arte  Smith,  5  \o9.  297. 
278.  J  See  Phillips  v.  Shaw,  8  Ves. 

244.  and  cit.  in  2  Christian's 
Bank.  Law  181, 

VOL.    II.  I   I    2 


4S4  STATCTORY  JURISDICTION. 

A  provisional  Bargain  and  Sale  seems  as  neces- 
sary, in  respect  to  the  real  Estate  of  a  Bankrupt,  as  a 
provisional  assignment  is  in  regard  io personal  \)Y0' 
pcrty,  in  order  to  prevent  the  effect  of  an  extent^. 

Where  a  Bankrupt  is  entitled  to  Copt/hold  Pro- 
pcrty,  it  is  not  usual  (in  pursuance  of  suggestion 
hy  Lord  Hardwicke\)  to  include  it  in  a  Provision- 
al Assignment ;  but  in  order  to  save  a  second  fine, 
the  Commissioners  convey  to  a  Purchaser  in  the 
first  instance^;  nor  can  any  inconvenience  result, 
for  Copt/holds  are  not  liable  to  be  taken  in  Execii- 
iion^  or  upon  an  l^xtenl  *". 

There  are  no  decided  cases  to  shew  what  is  the 
authority  of  a  provisional  Assignee  over  the  Bank- 
rupt's Property  ;  but  it  seems,  that  whilst  he 
continues  such,  he  has  all  the  authority  of  As- 
signees ^. 

In  one  case,  it  seems,  a  debt  to  the  Crown  was 
preferred  to  Creditors  under  a  Bankruptcy,  the 
Sheriff  being  in  possession  under  several  extents; 
the  teste  of  one  of  which,  for  part  of  the  debt,  was 
on  the  day  the  provisional  assignment  was  made, 
and  the  others  issued  subsequently  *. 

If  a  Messenger  under  a  commission  of  Bank- 
ruptcy, is  put  out  of  the  possession  of  property, 

*  See  2  Christian's  Bank-  "  Cliarman  v.  Cliarinan,  14 
rupt     Law    1^0.     where    the     Vfs.  58:i.  in  note  2. 

learned     author     observes,     a  "  1  Atk.9(». 

provisional    bargain    anU   sile  **  See '2  Vol.    Christ.    Bank. 

has  never  yet  V)een  mentioned  Law  180. 

in  any  treatise  upon  the  Bank-  '  Bogtrs    v.      Mackenzie,  4 

rupt  i.aw.  Ves.  7W.    and   see     Parker's 

•  Drury  v.  3Ian,  1   Atk.  90.  Rep.  120. 
and  see  post  p,  489.  in  note. 
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it  is  a  Contempt,  and  the  parties  will  be  ordered 
to  give  security  for  answering  the  Bankrupt's  in- 
terest''; and  if  a  Bond  of  Indemnity  be  given  to 
secure  persons  from  the  consequences  of  doing  an 
act  amounting  to  a  contempt,  the  person  giving 
such  bond,  is,  himself,  guilty  of  a  contempt'. 

Effect  of  the  Commission  upon  the  Property  of  the 
Bankrujjt. 

The  question,  what  property  passes  under  a 
commission  of  Bankruptcy,  is,  in  general,  a  ques- 
tion of  law  ;  we  shall  therefore  only  make  a  few 
observations  on  the  subject. 

By  the  Statute  of  the  13th  Eliz.  c.  7.  s.  9.  the 
conveyance  by  the  Commissioners  of  the  Bank- 
rupt's property  to  the  Assignees,  passed  all  the 
real  and  personal  Estate  of  the  Bankrupt,  from  the 
time  of  the  Act  of  Bankruptcy  ;  but  by  the  Sta- 
tute 1  Jac.  1.  c.  \5.  s.  14.  it  was  provided,  that 
no  Debtor  bona  fide  paying  Money  to  the  Bank- 
rupt, without  notice  that  he  is  a  Bankrupt,  or 
according  to  the  interpretation  of  this  act,  with- 
out notice  of  an  act  of  Bankruptcy,  should  be 
liable  to  repay  the  same.  And  by  the  1  Jac.  I. 
c.  19.  s.  14.  the  operation  of  the  Act  of  Bank- 
ruptcy was  further  limited,  and  it  was  provided, 
that  if  an  Act  of  Bankruptcy  was  committed, 
and  afterwards   a  sale   by  the  Bankrupt,   and  a 

•^  Ex  parte  Dixon,  8  Ves.        '  lb.  ex  parte  King,  7  Ves, 
104.  310. 
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commission  issued,  and  five  years  had  elapsed 
between  the  Bankruptcy,  or  as  it  was  understood, 
between  the  Act  of  Bankruptcy,  and  the  date  of 
the  .commission,  the  intermediate  sale  should  be 
elleclual.  The  relation  the  assignment  had, 
not  only  overcharged  acts  done  in  pais^  but  also 
acts  on  Record,  and  legal  acts  done  by  him,  such  as 
ju'isments:  so  that  it' execution  was  taken  out  after 
the  act  committed,  upon  a  judgment  before,  such 
execution  was  undone  and  set  asidt**. 

This  operated  very  harshly  and  inequitably, 
and  long  ago,  .Sir  Joseph  Child  complained  of  it*^; 
and  by  a  recent  Statute'*,  it  is  enacted,  that  all 
conveyances  by,  and  all  transactions  with  any 
Bankrupt,  ho}id  fide^  more  than  two  calendar 
months  before  the  date  of  the  commission,  shall 
be  valid,  notwithstanding  any  prior  act  of  Bank- 
ruptcy, provided  the  party  dealing  with  the  Bank- 
rupt, had  not  notice  of  it  at  the  time,  or  that  he 
was  insolvenr,  (.r  had  stopped  payment. 

If  after  the  assignment  of  the  real  Estate  by  the 
Commissioners  to  the  Assignees,  and  before  the 
Bankrupt  has  obtained  his  certificate,  any  real 
Estate  devolves  on  the  Bankrupt,  there  must  be 
a  new  Bargain  and  Sale';  but  no  new  assignment 
is  necessary  oi personal  Properly  acquired  within 
such  period*. 

The  Law  is  very  clear  that  (with  the  excep- 
tions   before   alluded    to)    the   commission    has 


"  See  Billon  v.  Hvfle,  1  Ves.  *  Ex  parte  Pondfoot,  1  Atk. 

328.  S.  C.  1  Atk.  127.  253. 

«=  Clnld  on  Trade,  p.  71,  '  Kitchin  v.  Bartsh,  7  East. 

*  4()  Geo.  3.  c.  135.  53. 


BANKRUPTCY.  487 

delation  to  the  act  of  Bankruptcy,  and  all  the 
Bankrupt's  Property,  real  and  personal,  present 
or  future,  vests  by  relation  from  that  time°,  in 
somucli,  that  if  a  commission  issue,  and  an  exe- 
cution be  issued  against  the  Bankrupt's  effects, 
though  only  two  or  three  hours  subserjuent  to  the 
Act  of  Bankruptcy,  a  fraction  of  a  day,  it  can- 
not be  supported ''. 

Estates  in  Scotland^  in  Ireland^  or  in  the  Plari' 
tations,  belonging  to  the  Bankrupt  pass  under 
his  Commission''.  So  totally  does  the  Bankruptcy 
devest  the  Bankrupt  of  all  his  Interest,  that  if  he 
files  a  bill  in  respect  of  property,  a  Demurrer  will 
lie';  unless  where  he  charges  collusion  by  and 
between  the  Assignees  and  the  debtors,  and  avers 
that  there  will  be  a  surplus,  and  charges  a  direct 
application  to  the  Assignees  to  sue  ™. 

Itis  important,  however,  to  observe,  that  the  As- 
signees take,  subject  to  all  the  Equities'';  and 
equitable  liens",  under  which  the  Bankrupt  held 
his  property. 

Lands  held  by  the  Bankrupt  in  Fee,  in  Fee 
Tail,  for  Life  or  for  years,  Rents,  Annuities,  Rever- 
sions, and  Remainders,  and  any  future  or  con- 
tingent Interest  in  Land  ;  and  Lands,  or  any  other 
Interest   to  which  he   is    entitled,    jure    maritOy 

*  Barker  V.  Good  air,  11  Ves,  "^  Ben  field   v.    Solomons,  9 

83.  Ves.  80.  8(5. 
*"  See  Spencer's    Case  men-         '  lb.  7?. 

tioned  in  note   to  Franklin  v.         "  11). 

Lord  Brownlovr,   1 4  Ves.  554.         "   Mitford     v.    Mitford,    9 

in    note,     and   see   Ex    parte  Ves.  87,  Ex  parte  Herbert,  13 

D'Obree,  &c.  8  Ves.  82.  and  Ves.  189. 

Barker  v.    Goodair,  11    Ves.  °  Brown    v.  Heathcote,    ] 

84.  Atk.  162. 
'  Neave     v.     Nottingham, 

H.  Black.  132. 
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pass  under  the  assignment,  subject  to  the  Equi- 
ties aflecting  it  ;  or  which  the  Bankrupt  has 
purchased  jointly  with  his  Wife,  Cliildren  or 
Chikl,  for  his  own  use,  or  for  such  use  or 
interest,  as  he  miglit  part  with. 

Wliere  a  Trader,  therefore,  who  afterwards  be- 
came a  bankrupt,  purchased  in  the  joint  names 
of  him  and  his  ^Vijc^  it  was  held  void  as  against 
the  Creditors ''. 

And  where  a  Trader  advanced  half  the  Money 
for  the  renewal  of  a  Lease  to  another,  and  the 
Lessee  gave  a  note  to  repay  the  Money,  unless 
she  should  by  will,  give  the  Estate  to  one  of  his 
Children,  and  she  bequeathed  the  Estate  to  his 
Daughter,  and  the  Father  became  a  Bankrupt,  a 
Moiety  of  the  Estate  was  held  to  be  vested  in  the 
Assignee,  under  the  Statute  1  Jac.  1.  c.  15.  i 

The  Creditors  are  also  held  to  be  entitled  to  the 
Interest  the  Husband  has  in  his  Wife's  choscs 
in  action  " , 

If  there  be  debt  due  to  the  Wife  dmn  sola,  or 
Avhich  becomes  due  to  her  during  the  coverture, 
and  which  would  survive  to  her  in  case  her  Hus- 
band had  died  before  he  had  reduced  it  into  his 
possession,  and  he  becomes  Bankrupt,  and  dies 
after  an  assignment  under  the  Bankrupt  Laws, 
but  before  the  Assignees  have  gained  possession 
of  the  Property,  the  right  of  Survivorship,  it 
seems,   remains  in  the  Wife'. 

*■  Glaister  v.  Hewer,  8  Ves.  '  Fitzer   v.    Fitzer,   2  Atk. 

195.  DVes.  12.  11  Ves.  877.  514. 

'   Fryer    a<rainst    Flood,    1  '  9  Ves.  87.  but  see  the  ob- 

Bro.  C.  C.  1(jO,  servatious  of  Mr,  Christian,  in 
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Lands  held  by  the  Bankrupt  in  Joint-tenancy; 
pass.  Copyholds  also  pass*,  as  likewise  do  con- 
tingent Interests  or  Possibilities ",  if  they  are  such 
as  can  be  assigned  or  released,  and  disclosed  upoa 
the  last  Examination'' :  an  Estate,  therefore,  ac- 
quired by  descent,  after  a  certificate  obtained,  is 
not  assignable  by  the  Commissioners''. 

The  deed  of  Assignment  by  the  Commissioners 
has,  when  enrolled  "",  all  the  operation  over  an  Es- 
tate Tail  in  a  Bankrupt,  as  a  recovery  sufF-red 
by  the  Bankrupt,  before  his  Bankruptcy,  would 
have  had,  and  greater,  for  it  conveys  a  fee, 
and  clear  of  Mortgages  and  Incumbrances,  from 
the  time  of  his  death y;  but  if  the  Bankrupt 
covenanted  for  further  assurance,  he  would  in 
Equity  be  compelled  to  suffer  a  recovery,  and  the 
Assignees  are  bound  by  such  covenant,  and  must 
in  such  case,  redeem  the  Mortgage '. 

his  Bankrupt  Laws,  1  Vol.  p.  effects  of  the  Bankrupt.  See 
265.  et  seq.  upon  this  case.  Christian's  Bankrupt  Law, 
'Itisusual  not  to  include  CO-  1  Vol.  256.  ;  and  therefore  an 
pyholdsin  provisional  assign-  assignment  to  the  assignees, 
inents,they  not  being  liable  to  without  including  copyholds, 
anextent;  norin  general  assign-  seems  unwarranted, 
mcnts  to  the  Assignees,  a  tine  "  Higden  v.  Williamson,  3 
to  the  Lord  being  thereby  sav-  P.  VVms.  13  L  and  see  Worrall 
ed,  the  Commissioners  convey-  v.  Marler,  in  note  to  1  P. 
ing  in  the  first  instance,  to  a  AVms.  459.  Study  v.  Ting- 
purchaser:  this  practice,  how-  combe,  5  Ves.  605. 
ever,  has  been  objected  to.  It  "  Moth  v.  Frome,  Ambl. 
is  right   not  to  include  copy-  394. 

"holds  in   a  provisional  assign-  *  lb.  Sed  qu.  whether  a  hope 

nient,  and  this  seems  what  was  of  succession  is  not  assignable, 

exclusively    recommended    in  See  ante,  1  vol.  p.  437. 

Drury    v."  Man,    1    Atk.    96.  "  See  21  Jac.  1.  c.  19.  s.  12. 

where  Lord  Uardwicke  uses  the  >'  Beck   v.    Welsh,    1    VVils. 

words  temporary  assignment  ;  276. 

but  by  the  13  Eliz.  c.  7.  s.2.  '  Pye  v.  Daubnez,    3  Bro. 

it    seems    imperative   on    the  596.    Edwards    v.   Auplebee, 

commissioners  to  assign  to  the  2  Bro.  C.  C.  652.  Mitford  v. 

assignees    all    the   estate  and  Mitford,  9  Ves,  100. 
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Where  the  patron  of  a  Living  is  made  a  Bank- 
rupt, the  advowson  may  be  sold;  but  if  the  Cliurch 
be  void  at  the  time  of  tlie  sale,  the  Bankrupt 
must  present,  the  void  turn  not  being  sale- 
able •\ 

If  a  Bankrupt  be  seized  for  Life,  with  a  general 
potccr  of  Appointment^  with  remainder,  in  default 
of  Appointment,  to  the  Heirs  of  his  Body,  it  has 
not  been  determined  what  is  the  elTect  of  Bank- 
ruptcy upon  the  j)o\vcr'';  nor  what  Avould  be  the 
case  between  the  Creditors  under  the  Bankruptcy, 
and  any  appointee  under  the  power,  if  the  Bank- 
rupt attempted  to  execute  it ;  nor  whether,  being 
a  power  of  a  general  nature,  having  no  specific 
objects,  it  is  a  power  under  which  the  Bankrupt 
has  an  interest  that  would  pass  by  the  Bankrupt 
Laws  to  his  Assignees;  but  it  has  been  held, 
that  the  Bankrupt  cannot  be  compelled  by  a  De- 
cree in  Equity,  to  execute  a  power  for  the  bene- 
fit of  his  Creditors". 

The  Assignees  are  entitled  to  the  benefit  of  an 
Equity  of  Redemption,  but  not,  it  seems,  of  a 
covenant  for  the  Renewal  of  a  Lease'*. 

Though  in  a  lease  there  be  a  covenant  not  to 
assign    without  licence,    yet  Bankruptcy  super- 


*  Cooke's    Raiikrupt     law,  *"  Tliorpe  v.  f»o(ufalI,  17  Ve», 

1  Vol.   |).  o04.  edit.  (),   Ciiris-  888,  4(iO.  S.  I».    1  Hose  40. 

tiaii's    Bankrupt  Law,   1  Vol.  "^    Vaiidenaiikcr    v.    Desbo- 

j».  2(i2.  rouf^h,  2  Veni.    DC;    but  »eo 

'' Thorpe  V.  Goodall,  17  Ves.  wliat   is  said   ante,   1  vol.    p, 

388.    but  see  Lord    Townseud  3JJ8. 
V.  WyiuJlwm,  2Ves.  4o2, 


BANKRUPTCY.  491 

sedes  such  a  Covenant,  and  the  Property  passes 
under  the  Commission,  and  may  be  assigned 
without  licence  ^. 

A  voluntary  settlement  after  Marriage,  is  by 
the  Statute  ^  void,  as  against  Creditors  under  a 
commission. 

All  property  acquired  by  the  Bankrupt,  before 
he  obtains  his  certificate^  belongs  to  his  Creditors  : 
if  therefore,  before  his  certificate,  ho  again  enters 
into  Trade,  a  second  commission,  whether  joint  or 
several,  cannot  be  issued  against  him,  for  he  can- 
not, unless  there  are  very  special  circumstances, 
have  any  property  whatever^  ;  but  where  an  un- 
certificated Bankrupt  trades  with  the  knowledge 
of  his  Creditors,  the  Creditors  under  the  com- 
mission, will,  it  seems,  lose  their  priority  •*. 

As  an  uncertificated  Bankrupt  can  acquire  pro- 
perty only  for  the  Creditors,  so,  if  he  enters  into 
trade  in  Partnership,  the  Creditors  of  that  Part- 
nership have  no  Equity  against  the  Assignees  for 
an  application  of  the  Property  used  and  acquir- 
ed in  that  Partnership  to  the  payment  of  their 
Debts'';  unless  the  Assignees  have  by  their 
conduct  excluded  themselves  from  claiming  such 
Property^. 


*  Weatlieral  v.  Geering,   12  ''  Troughton  against  Gilley, 

Ves.  51-2.  Ambl.  030. 

'Jac.  1.  c.   15.  s.  5.  Walker  ''  Evereit  v.  Backhouse,  10 

V.  Burroughs,  1  Atk.93.  Ves.  94,  and  see  ex  parte  Mar- 

K  Ex  parte  Martin,  15  Ves.  tin,  15  Ves.  114, 

114,  "  As  inTroughtou  v.  Gitty, 

Ambl.  (WO. 
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.  If  an  Estate  comes  to  a  Bankrupt  before  he  has 
obtained  his  certificate,  a  conveyance  of  it,  it 
seems,  maybe  made  by  the  Commissioners  to  the 
Assignees  in  the  usual  manner,  though  the  Bank- 
rupt has  obtained  his  certificate  before  such 
conveyance  is  made;  though  there  is  no  decision 
on  the  subject ';  but  if  after  the  certificate  is  allow- 
ed, there  is  an  accession  of  Property,  the  Bank- 
rupt takes  it™. 

The  Bankruptcy  of  one  Partner  dissolves  the 
partnership.  The  Assignees  are  entitled  not  only 
to  an  account  and  distribution  of  the  Stock,  &c. 
but  also  to  a  participation  of  subsequent  Profits, 
made  by  the  other  Partners  carrying  on  the  Trade 
with  the  capital  existing  at  the  time  of  the  Bank- 
ruptcy": whether  they  are  entitled  to  Profits  pro- 
duced by  a  joint  application  of  such  capital,  and 
0lher  Funds,  has  not  yet  been  decided  °, 

It  is  sometimes  laid  down  as  a  general  Rule, 
that  Assignees  stand  in  the  place  of  the  Bankrupt; 
but  this  Rule  does  not  hold  in  every  case^;  for 
Assignees  have  all  the  Equity  the  Creditors  have, 
and  may  impeach  transactions,  which  the  Bank- 
rupt could  not'';  for  instance,  where  there  is  a 
voluntary  conveyance  by  a  Bankrupt,  the  Court, 
it    hath   been  said,  may  carry    it  into   execution 


'  Ste  1  Christian's  Bankrupt  haugh  and   Fenwicli,  17  Ves, 

Law,  p.  Ui8.  ;3()V). 

"  Jacobbon  v.    Williams,    1  M-'iVcs.  218. 

P.  Wms.   38G.    and  see  Moth  ^  Tyrrelv.  Hope,  •2Atk.5G2. 

V.  Fronie,  Anibl.  394.  *■    Anderson    v,    Maltby,  2 

■  Crawshey    v.   Collins,    15  Ve&,  Jun.  255, 
Ves.  2l8.!See  ahcFeatherstone- 
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against  the  Bankrupt  himself',  but  not  against 
♦  his  assi2fnees% 

Offices,  which  do  not  concern  the  administra- 
tion of  Justice*,  have  been  held  liable  to  the 
Bankrupt's  Debts.  Such  as  the  Office  for  taking 
care  of  the  Palace  and  the  House  of  Lords,  grant- 
ed to  one,  his  Executors  and  Administrators,  for 
thirty-one  years". 

So  the  Office  of  Under-Marshal  may  be  sold  ^, 
but  not  the  place  of  Jew-Broker  '*. 

Lord  Hardwicke  thought,  that  if  an  Officer  in 
the  Army  became  Bankrupt,  he  had  power  to  lay 
hands  on  his  pay,  for  the  benefit  of  his  Creditors"  ; 
but  this  Doctrine  has  been  overruled  5^. 

Property  possessed  by  a  Bankrupt  in  autre 
droit^,  as  Factor,  Executor,  or  Trustee,  for  in- 
stance, does  not  pass  under  the  commission. 

Where  an  Executor  becomes  a  Bankrupt,  the 
Commissioners  cannot  seize  the  specific  effects 
of  his  Testator,  not  even  in  Money,  which  can- 
not be  specifically  distinguished  and  ascertained 
to  belong  to  such  Testator,  and  not  to  the 
Bankrupt*;  and    where  assignees    shall  possess 

'  Sed  Vid.   ante,  1   Vol.  p.  and  East,  681.  Lidderdale  and 

326.  etc.  Duke  of  Montrose,  4  Durn.  and 

*  Tyrrel  v.  Hope,  2  Atk.  502.  East.  248.   and  see   Stone  and 

*  A«   to  which,  see   5  and  6  Lidderdale,  2  Anstr.  p.  539. 
Edw.  6.  c.  10.  '  CaflFrey  v.    Darby,  6  Vea. 

"  Schellinger  v.  Blackerby,  496.    Copeman  v.  Gallant,  1 

1  Ves.  347.  P.  Wms.  314.  ex  parte  Marsh, 

'Ex   parte  Butler,    1   Atk.  1  Atk.  159.  and  see  1  Cook's 

210.  215.  S.  C.  Ambl.  73.  Bankrupt    Law,    1  Vol.  391. 

"  Ambl.  89.  Ex  parte  Lyons.  6th  edit,   and  the  cases  there 

*  Ex  parte  Butler,  1  Atk.  cited. 

ai4.  '  Howard    v.    Jemmett,  3 

i  Flarty  and  Odium,  3  Durn,    Burr.  1369.  • 
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themselves  of  effects  which  belonged  to  the  Bank- 
rupt as  Executor  only,  the  Court,  on  a  Bill  filed  ^, 
will,  for  the  securing  such  effects,  appoint  a  Re- 
ceiver to  whom  the  Assignees  shall  account  for 
so  much  as  they  have  got  in  of  the  Testator's  Es^ 
tate*'.  Where  a  Bankrupt  is  an  Executor  and 
residuary  Legatee^  and  has  paid  the  Debts  and  par- 
ticular Legacies,  out  of  part  of  the  Assets,  if  he 
refuses  to  collect  in  the  rest,  notwithstanding  the 
Assignees  have  not  the  legal  interest  vested  in 
them,  the  Court  would  assist  them  to  get  in  the 
remainder  in  the  name  of  the  Executor'^. 

Where  goods  consigned  to  a  Factor  remain  in 
specie,  and  are  found  in  his  hands,  at  the  time  of 
the  Bankruptcy,  they  do  not  pass  under  the  conj- 
mission  ;  and  where  goods  so  consigned,  are  sold, 
and  the  Factor  took  Notes,  instead  of  Money, 
they  do  not  pass*. 

By  the  36  Geo.  3.  c.  90.  when  a  Trustee  of  Stock 
becomes  a  Bankrupt,  the  Courts  in  any  Cause  de- 
pending therein,  may  order  Stock  to  be  transfer- 
red, together  with  the  dividends,  into  the  name 
of  the  Accountant  General  of  the  Court  of  Chan- 
cery, or  the  Deputy  Remembrancer  of  the  Ex- 
chequer, in  Trust  in  such  cause,  or  otherwise 
to  and  into  the  name  or  names  of  the  person  or 
persons  equitably  or  beneficially  entitled  to  the 
same. 

*  Ex  parte  Tapper,  1  Rose,  ''  Ex  parte  Butler,  1  Atk. 
179.  213. 

*  Ex  parte  Ellis  and  othera,  *  Ex  parte  Dumas,  1  Atk^ 
1  Atk.  101 .  2;J4.  S.  C,  2  Vts.  585. 
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All  the  personal  property,  present  or  future,  as 
Well  as  the  real  property  of  the  Bankrupt,  passes 
(as  hath  been  observedj  by  the  Assignment  of  the 
Commissioners  to  the  Assignees ;  and  though 
goods  l>elongingto  the  Bankrupt  have  been  mort- 
gaged, yet  if  the  Bankrupt  has  been  permitted  to 
continue  in  the  possession^  order  and  disposition  of 
them,  they  will,  in  virtue  of  the  Act  '^,  be  consider- 
ed as  his,  and  pass  to  the  Assignees^;  but  this 
doctrine  applies  only  where  there  is  the  consent 
of  the  owner  to  leave  the  Goods  in  the  pov^er 
of  the  Bankrupt  (possession  only  not  being 
sufficient)  or  a  lachess  in  letting  them  Remain 
there,  so  as  to  gain  him  a  false  credit**. 

If,  for  instance,  there  be  a  Mortgage  or  a  Sale 
of  goods,  and  the  Vendor  does  not  deliver  them 
at  the  time  appointed,  but  on  Trover  against  him, 
keeps  the  Vendee  at  arm's  length,  and  in  the  mean 
time  becomes  Bankrupt,  this  would  not  be  con- 
sidered as  a  leaving  the  Goods  by  the  Vendee  in 
the  Possession  of  the  Bankrupt  within  the  Act'. 

The  words  in  the  Act'',  "  in  his  order  and  dis- 
position, with  the  consent  of  the  true  Owner,** 
means,  where  the  possession,  order,  and  disposi- 
tion, is  in  a  Person  who  is  not  the  Owner,  to 
whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,    but  whom   the   Owner 

^  Ryall    V.  Rowles,   1    Ves.  *  See  West  and  Skip,  1  Ves. 

349.  S.  C.  1  Atk.  M'yX.  244.  where  this  and  otlier  cases 

^  Uourne  v.  Dodson,  1  Atk.  of  the   kind  are  put   by  Lord 

l5C.  Hardwicke. 

^  West  and  Skip,  1  Ves.  243.  "  11  and  12  Geo.  3.  c.  8. 

and  see  Flya  v,  Matthews,    1  s,  9. 
Atk.  165. 
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permits,  unconscientiously,  as  the  act  supposes, 
to  have  such  order  and  disposition.  The  object 
was,  to  prevent  deceit  by  a  Trader,  from  the  visible 
possession  of  a  Property,  to  which  he  was  not 
entitled.  But  in  the  construction  of  the  Act,  the 
nature  of  the  possession  has  always  been  considered, 
and  the  words  have  been  construed  to  mean  pos- 
session of  the  Goods  of  another  with  the  con* 
sent  of  the  true  owner'. 

Debts  and  Chattels  of  the  Bankrupt,  if  they  re- 
main in  the  possession,  order,  and  disposition  of 
the  Bankrupt,  at  the  time  of  the  Bankruptcy, 
will  pass  by  the  assignment  to  the  Assignees. 
In  order  to  divest  the  Bankrupt  of  such  Debts, 
he  must  have  done  every  thing  that  is  equivalent 
to  a  delivery  of  Chattels  personal ;  that  is  of 
moveable  goods.  That  which  is  equivalent  to 
delivery  of  moveables,  is  in  the  case  of  a  debt,  an 
assignment  and  delivery  of  the  Security,  J^  any, 
and  notice  to  the  Debtor  of  the  Assignment  "\ 

But  the  Assignment  of  a  Mortgage-debt  is 
good,  without  notice  to  the  Mortgagor". 

An  assignment  of  a  Sinp  at  sea,  for  a  valuable 
consideration,  is  good  against  the  Assignees  of  a 
Bankrupt,  though  no  possession  is  taken  there- 
of^ 

Where  a  person,  about  to  commit  an  act  ot 
Bankruptcy,  voluntarily  and  without  any  pressure, 
delivers  over  effects  to  a  particular  Creditor,  this 

'  1  Sch.  and  Lefr.  337.  "  Bourne  v.  Dodsoii,  1  Atk. 

"Jones  V.  Gibbous,  9  Ves.  154.  Brown  v.Ueathcote,  ib.p. 
410.  ItO. 

•  lb.  411.  See  ante,  1  Vol. 
435,0. 
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is  a  void  transaction.  It  is  otherwise  where  the 
Debtor  is  pressed  by  the  Creditor  for  his  demand, 
and  the  Debtor  gives  him  a  security,  a  ^Mortgage 
for  instance  ;   it  cannot  be  defeated  p. 

Certificates  of  the  East  India  Company,  on 
payment  into  their  Treasury  in  India,  and  a  Navy 
Bill  remitted,  indorsed  by  the  Testator  to  his  agent 
in  England,  being  at  the  time  a  Creditor,  were, 
after  the  Bankruptcy  of  the  Agent,  and  deaths  of 
the  Testator  and  Bankrupt,  held  not  to  pass  to 
the  Assignees,  no  evidence  of  appropriation  being 
produced. 

So,  it  seems,  if  Bills  be  remitted  to  a  Bankrupt 
for  ^  special  purpose^  as  to  pay  acceptances,  such 
bills  do  not  belong  to  his  Assignees  i. 

A  Compensation  under  the  London  Docks'  Act 
to  the  proprietors  of  ancient  privileged  Quays, 
was  held  to.  pass  under  a  Commission  of  Bank- 
ruptcy'. 

If  the  Bankrupt  before  his  Bankruptcy  deliver 
a  promissory  Note  to  a  Creditor,  payable  to  the 
Bankrupt  or  order,  but  without  any  indorsement, 
he  may  after  his  bankruptcy  indorse  the  Bill,  and 
if  he  refuses,  on  a  Petition  against  the  Bankrupt 
and  the  Assignees,  praying  for  an  order  for  the 
Indorsement,  an  order  for  that  purpose  will  be 
made,  and  with  Costs  % 

Browne   v.   Heatlicote,    ib.  p.  '    Chandler     v.     GarHiner, 

160.  quot.  17  Ves.  038,  343. 

PEx  parte  Scudamore,3  Ves.  '  Ex  parte  Greening,  l;j  Ves. 

88.  20G. 

'   Hassall    v.  Smithers,    12^ 
Ves.  121. 

VOL,  !!♦  K  K 
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Proof  of  Debts. 
If  a  person  chums  (the  word   used   in   the  Sta- 
tute,   but  which,  probably  means, /^royes)  a  debt 
not  due,    he   forfeits  double  the  amount,  and  is 
liable  to  a  prosecution  for  perjury'. 

Debts  may  be  proved  at  any  of  the  public  meet- 
ings appointed   by   the   Commissioners*.     If  the 
Creditor  lives  above  twenty  miles  from  the  place 
where  the  commission  is  executed,  his  deposition 
is  admitted.     Any   Creditor  may,  at  his  own  ex- 
pence,  have,  at  any   time  a  meeting  for  the  pur- 
pose of  proving  his  debt ;  but  it   ought  to  be  ad- 
vertised in  the  Gazette,  that  other  Creditors  may 
attend  if  they  think  proper,   to  oppose  the  proof: 
and,  it  seems  the  practice,  to  admit  the  proof  of 
any  other  debt  at  such  meeting,    if  the   Creditor 
will  contribute  his   proportion  to   the  expence  of 
the  day,   and  the  Assignees  admit  the  fairness  of 
such  debt*". 

Formerly,  the  Rule  was,  that  no  debt  could  be 
proved  which  did  not  exist  at  the  time  of  the  act 
of  Bankruptcy,  upon  which  the  Commission  was 
founded  ;  but  now,  by  46  Geo.  3.  c.  135.  all  debts 
bond  Jide  contracted  before  the  date  of  the  com.' 
viission,  may  be  proved,  provided  the  Creditor 
had  no  notice  of  a  prior  act  of  Bankruptcy,  and 
the  Bankrupt  is  discharged  by  his  certificate  from 
all  debts  so  proveable. 


*  1  Jcic.  1.  c.  15.  s.  II.  '1    Christian's    Bankrupt 

*  1    Christian's     Bankrupt    Law,  249. 
Law,  249. 
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The  common  proof  before  the  Commissioners,  is 
the  oath  of  the  Creditor,  which  is  binding,  unless 
the  Commissioners,  the  Bankrupt,  or  the  other 
Creditors  object  to  it,  and  then  it  is  examined, 
and  an  appeal  lies  from  the  determination  of  the 
Commissioners,  to  the  great  Seal  by  petition''; 
though  at  first  it  was  doubted  whether  the  Chan- 
cellor had  jurisdiction  to  interfere  on  such  appeal". 
If  no  objection  is  made  in  a  reasonable  time,  such 
proof  by  oath  is  conclusive  ;  if  reasonably  objected 
to,  it  is  admitted  only  as  a  claim. 

Claims  also  are  admitted  where  accounts  are  not 
completely  balanced,  so  as  to  enable  the  Credi- 
tor to  swear  to  the  exact  sum  ;  and  in  many  other 
cases  where  further  steps  are  required  before  the 
demand  can  be  fully  substantiated  ;  and  a  divi- 
dend is  reserved  upon  them  in  the  hands  of  the 
Assignees;  but  if  such  claim  is  not  made  good 
before  a  second  or  final  dividend,  the  Commis- 
sioners may  strike  it  ouf,  unless  good  reason 
be  given  for  its  continuance  ;  and  where  a  claim  is 
substantiated  after  the  dividend  made,  and  no 
reservation  of  a  dividend  upon  the  claim,  the  Cre- 
ditor is  only  entitled  to  his  share  of  the  future 
dividends  ;  but  where  there  has  not  been  gross 
laches,  the  Chancellor  will  order  that  such    Cre- 


"^  See  Bromley  v.  Gooderc,  I  vatioiis  on  this  subject  h\  3Jr. 

Atk.  77.  Clarke  v.  Capron,  2  Christian,  tlieie  rolerred  to, 

Ves.  Jun.  GGG.  "  1  Christian's  Bank.     Liw, 

"^   1  Cha.  Cas.  275.   s^ce  ante  325.  but    see  1  Cooke's  Bank, 

I).  483.  and  tlie  ibrcible  obser-  Law,  271.  Edit. 

K  K  2 
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(litor  shall  be  paid  out  of  the  Money  in  the  As- 
signees' hands,  before  another  dividend  is  made, 
what  would  have  been  payable  to  him  if  he  had 
proved  before  the  previous  dividends  were  made''. 

A  Creditor  cannot  present  a  petition  to  prove 
his  debt,  unless  he  has  been  before  the  Commis- 
sioners ;  and  his  petition  must  state  what  passed 
before  the  Commissioners  \ 

All  petitions  in  Bankruptcy  must,  before  they 
are  presented  for  hearing,  be  signed'  by  the  Pc 
titioners,  except  in  cases  of  Partnership  or  ab- 
sence from  the  Kingdom  :  in  the  former  case,  the 
signature  of  one  of  the  Partners  is  sufficient,  and 
in  the  latter,  the  Petition  must  be  signed  by  the 
person  presenting  the  same,  on  behalf  of  the  per- 
son so  abroad  ;  and  the  signature  of  each  person 
signing  as  a  Petitioner,  must  be  attested  by  the 
Solicitor  actually  presenting  the  Petition,  or  by 
some  person  who  shall  state  himself  in  his  at- 
testation to  be  Attorney,  Solicitor,  or  Agent  of 
the  party  signing  in  the  matter  of  the  Petition*. 

When  a  Creditor  applies  to  prove  a  Debt,  he 
must  swear  as  to  whether  he  has  a  Security  or 
not;  and  if  he  has,  and  insists  upon  proving,  he 
must  deliver  it  up  for  the  benefit  of  the  Credi- 
tors, unless  it  be  a  joint  and  several  Security  from, 
the  Bankrupt  and  another  person,  in  which  case 
he  may  prove  his  Debt,  without  delivering  up 
the  joint   Security;   he  being  entitled  to  recover 

y  1  Cooke's   Bankrupt  Law,         '  Ex  parte   Wright,  2  Ves. 
p.  271.  edit.  (i.  and  see  1  Sch.     Jum.  42. 
u.id  I  efi.  242.  :  Vid.  Order,  12  Aug.  1809. 
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what  he  can  from  the  Co-Security,  and  take  his 
dividend  upon  the  \vhole  ofhis  demand,  provided 
he  does  not  receive  more  than  twenty  sliillings 
in  the  pound,  in  the  whole  \ 

A  joint  Creditor  cannot  prove  under  a  separate 
commission  for  the  purpose  of  receiving  a  divi- 
dend, except  where  he  is  a  petitioning  Creditor. 

There  is  no  Jurisdiction  in  Bankruptcy  over  a 
Creditor  who  does  not  come  in  under  a  commis- 
sion ;  but  if  a  Creditor  applies  to  prove  a  debt, 
he  must,  in  general,  answer  questions  put  to  him. 
Even  a  Purchaser  for  a  vahiable  consideration 
without  notice,  may  be  compelled  to  disclose  the 
infirmity  of  his  title ^.  The  Creditor  may  be 
examined  as  to  usurious  transactions  ;  and  in 
Bankruptcy,  if  a  Deed  is  usurious,  a  party  whose 
Debt  is  tainted  with  Usury,  is  not,  as  in  proceed- 
ings in  Equity,  allowed  what  was  actually  advan- 
ced "=.  No  person  is  compellable  to  answer  ques- 
tions which  have  a  tendency  to  criminate  him  ; 
but  if  a  Creditor  refuses  to  answer,  he  is  not  per- 
mitted to  prove"*. 

The  commissioners  are  to  determine  at  the 
hazard  of  an  action,  whether  the  questions  are 
such  as  the  person  is  bound  to  answer;  and  the 
Chancellor  will  not  interfere  with  their  discretipn 
on  the  subject,^ by  an  order  upon  them  to  enforce 


^  1  Cooke's  Bank.    Law,  p.         "   TJenfiekl    v.  Solomons,   9 
138,  139.   edit.  (>.  Ves.  85.  ex  parte  Skip,  2  Ves. 

"  Ex  parte  Herbert,  13  Ves.     489. 
1^7.  ''   Ex    jiarte    Svmes,  I  Ves„ 

251.  S.  C.  MS, 
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answers  from  a  person  examined  as  to  the  Bank- 
rupt's Property  received  by  him^ 

It  hath  been  determined^  tliat  if  after  a  docket 
struck,  the  Creditor  takes  security  or  satisfac- 
tion, the  efix^ct  of  that  transaction  under  the  sta- 
tuteS  though  no  Commission  issued,  was  not  only 
a  Forfeiture  of  what  was  so  received,  and  an  act  of 
Bankruptcy,  but  that  the  Debt  was  destroyed*^; 
but  in  a  subsequent  case  Lord  Eldon  held  that 
the  Debt  is  not  in  such  case  destroy ed^,  unless  a 
commission  also  is  issued  *". 

If  a  Creditor  receives  Money  or  Goods  from  a 
Bankrupt,  after  an  Act  of  Bankruptcy  committed, 
the  payment  will  be  good,  if  the  Creditor  had  no 
notice  of  the  Bankruptcy*;  but  if  a  Creditor  ob- 
tains goods  from  his  Debtor,  on  Credit,  just  be- 
fore he  breaks,  he  will  not  be  allowed  to  prove 
the  sum  remaining  due  to  him,  unless  he  gives  zip 
the  goods'^. 

An  Equitable  Creditor  cannot  take  out  acom- 
missioUj  but  a  Debt  either  in  Law  or  Equitt/  may 
be  proved  under  a  Commission';  and  in  deciding 
upon  the  proveableness  of  Debts,  the  Chancellor 
is  understood  to  govern  himself  as  to  legal  Debts, 
by  the  rules   of  Law,  and  as  to  equitable  Debts, 


•  Ex  parte  Farr,  9Ves.  513.  '  Hawkins  v.  Penfold,  2  Ves. 

T)  Geo.  2.  c.  31.  s.  24.  550. 

«  Ex  parte    Gedyc,  3    Ves.  ''  Ex  parte    Smith,   3   Bro, 

349.  C.  C.  4G. 

*"  Ex  parte  Browne,  15  Ves.  ^  Ex  parte   Murphy,  1  Sch. 

474.  and  Lefr.  48. 
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by  the  rules  of  Equity ;  regarding  the  claims  of 
each  Creditor  as  a  Suit  depending  *". 

What  are  good  legal  Debts,  and  provcable  as 
such,  is  a  pure  question  ot"  Law  ;  and  on  a  Plea  of 
Bankruptcy,  and  a  certificate  is  determined  upon 
by  Courts  of  Law,  and  therefore  will  not  here  be 
treated  upon  :  and  with  regard  to  what  is  a  good 
equilable  Debt,  as  to  which  Courts  of  Law  have 
no  Cognizance,  so  much  has  already  been  ob- 
served in  the  foregoing  parts  of  this  Work,  that 
little  remains  to  be  said. 

All  Debts  recoverable  in  a  Court  of  Equity  by 
Trustees,  Legatees,  and  others,  may  be  proved 
under  the  commission  ;  though,  as  before  observ- 
ed, they  will  not  support  a  commission  ;  so,  they 
may  be  set  off,  and  are  barred  by  the  certificate. 
And  though  a  Debt  could  be  recovered  in  a  Court 
of  Law,  yet  if  the  Chancellor  would  restrain  the 
action  by  an  injunction,  the  Commissioners  ought 
not  to  admit  it  in  Bankruptcy,  even  if  a  judgment 
is  obtained  in  a  Court  of  Law"^. 

The  consideration  of  every  debt  attempted  to 
be  proved,  may  be  impeached  before  the  Com- 
missioners. Even  a  Judgment  may  be  so  im- 
peached ". 

Where  executors  become  Bankrupt,  after  mis» 
applying  the  assets,  the  Debt  may  be  proved  uu- 


"  ExparteDewoney,  15  Ves.  °  2  Chrlstiun's   Bank,   Law, 

498.  Ex    parte    Williamson,  2  474. 

Ves.  252.  Jeff*   \.\Vood,  2  P.  "Ex    parte    Bryant,  1  Ves. 

Wms.  12.8.  and  Bea.  214. 


504  STATUTORY    JURISDICTION. 

der  the  commission,  altiiough  no  account  has  been 
previously  taken^  or  decree  for  paj^ment  pro- 
nounced**. 

A  Legacy  due  from  an  Executor,  who  admits 
Assets,  is  in  Equity  a  Debt  due  from  such  Exe- 
cutor, aiid  provedblr  under  a  C(-mmission  against 
himP;  and  where  an  Executrix  married,  and  her 
husband  and  she  admitted  Assets  on  a  Bill  filed 
against  thcm^,  the  Assets,  it  was  held,  became  a 
debt  against  the  Husband,  and  proveable  under 
a  commission  against  him"'. 

A  Legacy  given  to  A.  payable  at  twenty-one 
orMarriage  with  Interest,  is  a  vested  Legacy;  and 
if  the  Executor  becomes  Bankrupt,  it  may  be 
proved  under  his  Commission,  and  will  be  barred 
by  the  Certificate  ^ 

An  Executor  may  prove  under  his  own  Com-? 
mission,  for  that  which  he  is  entitled  to  as  Exe- 
cutor against  his  own  Estate,  but  he  will  not  be 
suffered  take  the  Dividends  \ 

Under  the  Bankruptcy  of  an  Executor  and 
Trustee  directed  by  the  Will  to  carry  on  a  trade, 
and  a  limited    sum    to    be   paid    by   the   Trus- 


"   See  Whcldale  and  Whel-  ^   Fx    parte  M'Williams,   1 

dale,  IC  Ves.  :i7y.   wliere   this  Sch.  and  l.efr.  17,7. 

doctrine  btaled  and  not  deniefl ;  '  W'akot  against  Ilall,2BrQ. 

pad  see  ex  parte  Leek,  2  Bro.  C,  C.  305, 

C.  C.  590.  "  See  Ex  parte  Mark  land,  2 

P  Jeffs  V.  Wood,  2  P.  Wins.  P.  Wins.  54C.  Ex  parte Shake- 

130.  shaft,  3   Bro.    107.    Ex    parte 

Leektj2  Bro.  59Go 
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tees  for  that  purpose,   the  general  Assets  beyond 
that  Fund  are  not  liable  ^ 

Sums  secured  by  Covenant,  in  Marriage  Set- 
tlements, if  payable,  certainly,  though  in  future^ 
are  proveable,  with  a  rebate  of  interest ;  but  it  is 
otherwise  where  the  sum  is  payable  on  a  contin- 
gency''', as,  in  case  the  Bankrupt's  Wife  survives 
him'';  though  in  such  case,  \^ ^judgment  has  been 
given  to  secure  payment  on  the  contingency,  it 
might  be  proved  ". 

Property  of  the  Wife,  agreed  to  be  settled  by 
the  Husband,  may  be  proved  under  his  commis- 
sion ". 

If  a  person,  in  consideration  of  Marriage,  recites 
in  a  Settlement  that  he  is  possessed  of  two  thou- 
sand pounds  Stock,  and  covenants  with  Trustees 
to  transfer  to  them  immediately  after  the  marriage, 
or  on  request,  two  thousand  pounds  stock  for  the 
benefit  of  his  Wife  and  Children,  and  a  request 
is  made  to  him  to  transfer  the  same,  and  after 
such  request  he  becomes  Bankrupt,and  it  turns  out 
that  he  had  no  such  stock  at  the  time  of  his  Mar- 
riage, as  recited  in  the  Settlement,  the  Trustees 
may  prove  to  the  value  of  the  stock  and  the  Arrear 
of  Dividends  y. 

*  Ex  parte  Garland,  lOVes,  "  lb.  117.  Ex  parte  Michell, 

110.    overruling     Ilankey     v.  1  Atk.  121. 

Hammond,     1    Cook's    Bank.  "  Kx    parte   Cooke,  8   Ves. 

Law,  p.  75.  edit.  i-.  SSJ. 

"  See  ex    parte   aiitford,    1  ^    Ex   parte   Campbell,    10 

^ro.  C.  C.  898.  Ves.    248.   and   see    ex  parte 

'  Ex  parte  Groome,  1  Atk,  Groom,  1  Atk.  114, 
115, 
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If  no  request  had  been  made,  no  proof  would 
liave  been  admitted'. 

If  a  Settlement  be  made  previous  to  Marriage 
of  Money,  the  property  of  the  Wife,  upon  certain 
Trusts,  with  a  power  to  advance  the  Husband  so 
much  on  bond,  and  that  the  Trustee  should,  when 
bethought  proper,  recover  and  receive  the  princi- 
pal, and  apply  the  Interest  to  the  Husband  for 
Life,  it'  he  should  so  Ions;  continue  solvent,  but 
if  he  should  become  Bankrupt  then  on  other 
Trusts,  it  was  held  that  the  amount  of  the  Bond 
was  proveablc  under  a  commission  against  the 
Husband*. 

But  a  bond  by  a  Husband  to  pay  a  Sum  in  the 
event  of  his  BanJxriiptcy  or  Insolveticy^  cannot 
stand  as  against  Creditors"'. 

The  Widow  of  a  Bankrupt  may  prove  to  the 
amount  of  a  sum  agreed  by  his  Marriage  Set- 
tlement to  be  laid  out''. 

If  there  be  an  Agreement  to  replace  stock  upon 
demand,  and  a  demand  is  made  before  the  Bank- 
ruptcy, the   price  may  be  proved  ^. 

A  covenant  within  seven  years,  or  when  re- 
quested, to  convey  Lands  of  a  given  value  in  par- 
ticular Counties,  will  not  entitle  the  Covenantee 
to  prove  in  Bankruptcy  after  the  expiration  of  the 

'See  lOVes.  248.  and  see  "  Ex  parte  Cooke,    8  Ves. 

Iltterson  v.  Vernon,   3  T.  R.  353.  ex  parte  Hill,   mentioned 

529.  4  T.  H.  570.  and  see  what  2  P.  Wms.  498.  n.  1. 

is  said   ex  purte   Granger,   10  "^  Ex  parte  Gardner,  11  Ves. 

Ves.  350.  41.  see  also  ex  parte  Grainger, 

^  \\\  parte   Hinton,  14  Ves.  10  Ves.  349. 

599.  l.ockyer   and   Savage,  2  "•  Ex    parte   Mare,    8   Ves. 

Str.   947.     see    also    ex   parte  337. 
Cooke,  8  Ves.  353. 
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seven  years,  and  no  request  made,  unless  the  Co- 
venant be  secured  by  a  Penalty  ^ 

A  bond  given  on  Marriage  to  a  Trustee  to  pay 
so  much  to  the  Wife,  if  she  survives  her  Husband, 
is  contingent,  and  cannot  be  proved  ^ 

Formerly,  where  there  was  Principal  and  Sure- 
ty, and  the  Surety  prayed  the  Debt,  he  was  en- 
titled to  have  an  Assignment  of  the  Security,  to 
enable  him  to  obtain  satisfaction  for  what  he  had 
paid  above  his  own  share";  and  a  Surety  in  a 
Bond  might  compel  the  principal  Creditor  to 
prove  the  bond  under  the  Commission  ;  and  if 
the  Surety  paid  the  whole^  the  Creditor  was  held 
to  be  a  Trustee  of  the  dividends  for  him  **.  And  if 
a  Surety  before  the  Bankruptcy  paid  part  of  the 
Debt,  he  might  prove  for  so  much  as  he  had  paid, 
even  to  the  prejudice  of  dividends  the  Bond-holder 
would  have  had  out  of  the  Estate";  but  it  was  not 
decided,  that,  if  the  Creditor  receive  part  of  his 
Debt  from  a  third  person,  not  under  any  obliga- 
tion to  pay,  he  would  have  a  right  to  receive  di- 
vidends upon  his  whole  proof''.  Now,  however, 
by  a  recent  statute,  any  person  who  is  a  Surety  for, 
or  liable  for  aay  Debt  of  a  Bankrupt,  if  he  has  not 
had  notice  of  an  act  of  Bankruptcy,  or  that  he  was 
insolvent,  or  had  stopped  payment,   may   prove 

'  lb.  335.    and  see  ex  parte  Ves,  409.   Payley   and    Field, 

Groome,  1  Atk,  117.  12  Ves.  435.  and  see  ex  parte 

'Ex     parte     Caswell,  2   P.  Leers,  6  Ves,  fi4G. 

Wms.  497.     overruling   Hoi-  '  Ex  parte  Wood,  noticed  in 

land  V.  CuUiford,  2  Vern.  662.  ex  parte   Rushforth,   10  Ves. 

^  Ex    parte   Crisp,    1    Atk.  410. 

135.  ''  Vid.  ex  parte  Rushforth, 

"  Ex    parte   Turner,  3  Ves.  10  Ves.  p.  413.  in  arg. 
243.  ex   parte  Rushforth,    10 
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for  what  be  pays,  in  consequence  of  such  Surety- 
ship, although  the  same  be  paid  after  the  com- 
mission Ims  issued,  or  if  the  Principal  has  proved, 
is  entitled  to  take  the  benefit  of  his  proof;  but 
if  a  dividend  has  been  paid  under  the  commission, 
previous  to  such  proof  by  tlie  Surety,  he  is  only- 
entitled  to  share  the  benefit  of  the  future  dividends'. 
•  By  a  General  Order™  a  Mortgagee  (unless 
he  is,  what  is  termed,  an  equitable  Mortgagee,  in 
■which  case  a  Fctition  is  necessary  "J  may,  if  he 
chooses,  without  a  petition  for  that  purpose, 
come  in  under  the  commission  ;  and  in  such  case, 
the  Commissioners  are  empowered  to  scrutinize 
the  Moi  tgage,  and  take  an  account  of  what  is  due, 
and  put  up  the  mortgaged  premises  to  sale,  and 
out  of  the  produce  pay  the  expence  of  the  Sale^ 
and  what  is  due  to  the  Mortgagee  for  Principal, 
Interest,  and  Costs,  and  the  surplus,  if  any,  to  the 
Assignees,  or,  if  there  be  a  deficiency,  the  Mort^ 
gagee  may  prove  to  the  amount  of  the  same  under 
the  commission,  but  in  such  case  he  cannot 
charo-e  Interest  beyond  the  date  of  the  Commis- 
sion**. 

The  Commissioners  in  these  cases  are  autho- 
rised to  direct  all  proper  parties  to  join  in  the 
Conveyance  of  the  mortgaged  Premises  to  the 
Purchaser'', 


'  49  Geo.  . "3.  c.  121.  s.  8.  and  434.   As    to    equitable  mort- 

see  ex  jiarte  LU>)d,  Kose  4.  ga^es,  seeantel  Vol.    p.  428. 

"'    Vicl.     (.Vneial     Order,  4  "  Ex  parte    Badger,  4    Ves. 

Bvo.   C.  C.  550,1.   and   see   8  1G5. 

Yes.  105.  p  4  Bro.  C.  C.  551. 

^  Ex  parte  Payler,  10  Ves. 
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But  unless  the  Mortgac^or  applies  to  prove  his 
Debt,  the  Commissioners  have  no  authority  to 
dispose  of  his  security  against  his  consent'';  and 
if  a  second  il/o//oi/tf^e  does  not  claim  under  the 
commission,  but  chooses  to  rest  upon  his  Security, 
he  is  not  compellable  to  join  in  a  Sale  obtained 
under  the  general  Order,  by  a  prior  Mortgagee, 
which  did  not  produce  enough  to  satisfy  both 
Mortgages  ^ 

If  a  Son  having  a  remainder,  joins  his  Father 
in  a  Mortgage,  which  is  not  paid  oft'  till  after  the 
Bankruptcy  of  the  Father,  the  Son  cannot  prove 
his  Interest  under  the  Commission'. 

li  a  Bill  of  Exchange  be  lost,  it  may  be  proved 
under  the  commission,  upon  the  giving  of  an  in- 
demnity against  any  claim  in  respect  of  the  Bill  '. 

In  Bankruptcy,  the  Penalty  of  an  Annuiti/ 
Bond  having  become,  in  a  certain  sense,  a  Debt, 
an  equitable  arrangement  is  made  by  which  the 
Annuity  Creditor  is  neither  confined  on  the  one 
hand  to  the  instalment  then  due,  nor  permitted 
on  the  other,  to  claim  the  full  Penalty;  but  a 
value  is  set  upon  the  Annuity".  If  the  Cre- 
ditor rests  upon  the  covenant,  in  such  case,  only 
the  arrears  of  the  Annuity,  actually  become  due^ 
can  be  proved  ^, 

^  Ex  parte  Jackson,  5  Ves.  "  See  Butcher  v.  Cliurcliill, 
357.  14    Ves.     574.    Ex    parte     l.e 


"^  Ex  parte  Jackson,   5  Ves.  Compte,  1  Atk.  251.  Ex  parte 

357.  liekou,  ib.'251.  Ex  (JUilc  -4itis. 

»  Kittear  v.  Raynes,  1  Bro.  2  Ves.  489. 
C.  384.  "  Ex  parte  Granger,  10  Ves. 

'  Ex  parte  Greenway,  6  Ves.  051.  see  Fletcher  v.  Bathurst, 

2.  7  Vin.7l.pl.  4. 
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A  voluntary  Bond,  it  has  been  held,  may  be 
proved,  but  that  the  party  cannot  take  any  thing 
under  the  Commission,  unless  there  be  a  surplus 
after  payment  of  all  joint  and  separate  debts'*. 

In  a  case  of  Bankruptcy,  a  joint  Bond  entered 
into  by  mistake,  has  been  considered  as  joint  and 
several''. 

A  specialty  Creditor  has  the  same  right  under 
the  Bankruptcy  of  the  Heir  of  the  Debtor,  as  if 
he  had  not  become  Bankrupt,  and  may  therefore 
follow  the  real  Assets,  or  their  specific  produce 
in  the  hands  of  the  Assignees  y. 

A  Debt,  which  could  not  be  recovered  in  an 
action  against  a  plea  of  the  Statute  of  Limitations, 
nor  in  Equity  by  analogy  to  that  Statute,  cannot 
be  proved  under  a  commission  of  Bankruptcy ''. 

It  seems,  that  a  Cj-ec/zVor,  giving  personal  atten- 
dance before  the  Commissioners  for  the  purpose 
of  proving  his  debt,  cannot  be  arrested "". 

Of  Lien,  Set-off,  and  Stoppage  in  Transitu. 

In  determining  upon  the  debt  to  be  proved, 
questions  as  to  a  lien,  or  a  set-off,  often  arise  ;  but 
as  points  of  this  kind  arc  mostly  questions  of  Law, 
it  is  not  necessary  to  enter  into  all  the  doctrine  on 
the  subject.    Factors,  Brokers,  Bankers,  Carriers, 

"  Assignees   of  Gardner   v.         ^  Ex  parte  Morton,  5  Ves. 

Skinner,  "2  Sch.  and  LetV.  228.  440. 

but  see  the  observation  of  Mr.         *  Ex  parte  Dewdney,  and  ex 

Christian,    1     Vol.    Bankrupt  parte   Seaman,    15   Ves.  479. 

I,aw,  p.  174.  See  ante. 

''  Vid.  case  mentioned  in  3         '  Kx  parte  King.  7  Ves.  513, 

Ves.  400.  in  note.  514,  510. 
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Attornies,  and  others,  may  all  insist  on  the  lien, 
which  the  Law  has  given  them,  the  same  not  be- 
ing taken  away  by  a  commission  of  Bankruptcy. 

If  Bills  be  sent  for  the  purchase  oi  specie,  and 
before  such  commission  is  executed,  the  Agent 
becomes  a  Bankrupt,  the  Principal  has  a  Lien  on 
the  Bills  or  produce  of  the  same  in  the  hands  of 
the  Assignees'";  for  the  Bankrupt  was  only  a 
Trustee. 

If  the  Bill  had  been  sent  to  buy  goods,  a  doubt 
has  been  expressed  whether  the  Party  would 
have  had  a  Lien  on  the  Bills  *". 

If,  upon  a  Contract  for  the  sale  of  a  real  Es- 
tate, the  Purchase  Money  is  not  paid,  and  the 
Purchaser  becomes  a  Bankrupt,  the  Vendor  has 
a  Lien  on  the  Estate  for  the  Purchase  Money  "^. 

A  Packer  may  retain  goods  till  he  is  paid  the 
price  of  packing,  and  if  he  has  another  debt  due 
to  him  from  the  Bankrupt,  he  may  retain  the 
goods  till  such  debt  is  paid^  but  this,  it  seems, 
is  because  such  is  the  understood  agreement  be- 
tween Packers  and  their  employers  ^ 

A  person  who  repairs  a  ship,  has  no  specific 
Lien,  if  delivered  to  the  Bankrupt :   if  repaired  in 


•*  Ex  parteSayer,  5Ves.  109.  Cowell  v,    Simpson,    10   Ves. 

and    see  ex    parte   Dumas,  1  278.    As  to  this  Lien,  see  ante, 

Atk.232.   S.   C.  2  Ves.  582.  p.  100. 

and  see  5  T.  R.    215.   2  II.  '  Ex  parte  Deeze,    1  Atk. 

Black.  501.  228. 

•^  5  Ves.  173.  ^    Ejf    parte   Ockenden,    1 

*  Bowles  V.  Rogers,  1  Cook.  Atk.  237. 
Baiik.     Law,   131).     edit.    0. 
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a  foreign  Port,  while  out  upon  a  voyage,  it  would 
be  otherwise  ^. 

Without  an  usage  or  agreement,  there  cannot 
be,  either  in  Law  or  Equity,  a  Lien  for  a  general 
balance''. 

All  debts  which  can  be  proved  under  the  com- 
mission, ma}^  be  set-off  or  balanced,  against  de- 
mands mad.'   by  the  Bankrupt'. 

A  person  may  set-off  a  debt  under  the  Bank- 
rupt Acts,  iliough  not  relative  to  the  mutual 
credit  between  him  and  the  Bankrupt^. 

Lord  Hardwicke  seems  to  have  thought  that  a 
Court  of  Equity  does  not  go  farther  than  a  Conrt 
of  Law,  in  cases  of  set-off';  but  Lord  Rosslyn 
held  that  there  may  be  an  equitable  set-off  in  case 
of  Bankruptcy,  though  there  were  no  mutual 
Debts  upon  which  a  set-off  could  be  sustained  at 
Law'",  as  in  some  cases  of  fraud":  and  a  recent 
Writer,  in  his  excellent  Work  on  the  Bankrupt 
Law",  has  adduced  very  strong  reasons  to  prove 
that  the  jurisdiction  in  Bankruptcy  relative  ta 
set-off  was  derived  from  the  13  Eliz.  c.  7.  s.  2.  in 
the  first  instance,  strengthened  by  the  4  and  5 
Ann.  c.  17.  s.  11.  which  afterwards  expired,  and 
subsequently  enforced   by  the  full  and  clear  en- 

s  Ex   parte   Shank,  1  Atk.  237.  and  see  Bishop  v.  Church, 

2-34.  3  Atk.  091. 

^  1   Christian's  Bankt.  Law,  ""  James  v.  Keymier,  5  Ves.. 

291.  108. 

*  1  Christian's  Bankt.  Law,  "  Ex  parte  Stephens,  11  Ves^ 

288.  24. 

"RyaU  V.  RoUe,  1  Atk.  185.  "  See  Christian's  Bank.  Law, 

S.  C.  1  Vcs.  375.  p.  278. 

'  Ex  parte  Oxenden,  1  Atk. 
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actment  of  the  5  Geo  2.  c.  30.  s.  28.  but  is 
wholly  unconnected  with  the  2  Geo.  2.  c.  13.  as 
to  set-off,  though  many  Judges  appear  to  have 
acted  upon  a  different  opinion.  It  is,  however, 
to  be  lamented,  that  if  this  construction,  favour- 
able as  it  is  to  Creditors,  be  just,  and  the  opinion 
of  Mr.  Jusiice  Buller  be  correct,  that  a  set-off 
may  be  given  in  evidence  at  Law,  under  the  ge- 
neral issue,  of  the  5  Geo.  2.  c.  30.  s.  28.  p,  it  fol- 
lows, that  an  equitable  set-off  might  be  given  in 
evidence,  as  it  is  allowed  under  the  Statutes 
in  Bankruptcy  ;  and  thus,  contrary  to  the  general 
policy  of  the  State,  the  common  Law  Judges  would 
have  to  determine  upon  a  point  of  Equity.  How 
could  they  act  in  cases  of  fraud  ?  If  they  have 
no  Jurisdiction  in  any  case  as  to  a  set-off,  where  a 
Bankruptcy  has  taken  place,  the  inconvenience 
would  be  great,  as  the  party,  incapable  of  sup- 
porting a  set-off  at  Law,  would  be  driven  to  ob- 
tain an  injunction^,  or  rather,  perhaps,  to  petition 
the  Chancellor'. 

At  Zrtw,  there  can  be  no  5c^-o^' between  joint 
and  separate  debts';  but  it  is  not  so  in  Bank- 
ruptcy, where  the  Chancellor  having  an  equitable 
as  well  as  a  legal  jurisdiction,  and  the  Assignees 
taking,  subject  to  all  equities  attaching  upon  the 
Bankrupt,  there  are  cases,  where,  upon  equitable 
principles,  a  separate  debt  due  from  a  Bankrupt, 

P  See  what  is  said  by  him  in         *>  See  Billon  v.  Hyde,  1  Atk. 
Grove  v.  Dubois,  1  T.K.  112.     126. 

cited  and  seemingly  approved         ''  Saxton  v.  Davis,  1   Rose, 
by  Mr.  Christian,  1  Bank.  Law,     79. 

p^  283.  '  Ex  parte  Quiutin,  3  Ves, 

248. 
VOL.  ir.  L   L 
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has  been  allowed  to  be  set-off  ac^ainst  a  claim  by 
Assignees  o(  a  joint  debt,  by  principal  and  surety, 
due  to  him*;  and  other  cases  of  the  kind,  where 
the  Equitable  interference  is  on  the  ground  of 
Fraud'',  or  otherwise'';  but  where  the  Court  does 
not  find  a  natural  Equity  going  beyond  the  Statute^ 
the  construction  of  the  Law  has  been  held  to  be 
the  same  in  Equity  as  at  Law"*. 

It  seems,  however,  that  under  a  separate  com- 
mission against  one  partner,  a  debt  due  by  a  sepa- 
rate Creditor  to  the  partnership,  cannot,  from  the 
inconvenience  it  would  occasion,  be  set  off  against 
the  claim  of  the  separate  Creditor,  notwithstand- 
ing the  natural  Equity  for  doing  so". 

If  A.  be  indebted  to  the  Bankrupt  before  his 
Bankruptcy,  and  a  Creditor  upon  him^  in  respect 
of  a  contingency  taking  place  after  the  Bank- 
ruptcy, it  is  not  matter  of  set-off  J'. 

An  Acceptance,  not  due  till  after  the  Bank- 
ruptcy of  the  Drawer,  is  capable  of  set-off,  within 
the  clause  of  the  Act  (5  Geo.  2.  c.  'jO.  s.  28.)  as 
to  mutual  credit  \ 

A  Bond  though  payable  at  a  future  day,  may 
be  set  off*. 

If  Bankers  receive  and  pay  money,  on  account 

•See  ex  parte  Harrison,  12  *  ExparteTwo^rood,  1 1  Vesi. 

Ves.  340.  but  .>-ee  on  this  sub-  517.  aiul  see  ex  parte  Christie, 

ject   Bishop  V.  Churdi,  3  Atk.  10  Ves.  105.  See  tlie  doubt  ex- 

041.  S.  C.   1   Ves.  J  00,  .'371.  pressed  iu  ex  parte  Kdwards, 

"   Kx    parte    Stephens,     11  1  Atk.  100. 

Ves.  24.  ''  Lx  parte   Groom,    I  Atk. 

'  See  ex   parte    Quintin,    3  110. 

Ves.  248.  but  see  1 1  Ves-  517.  '  Exparte  WagstafF,  13  Ves. 

as  to  that  case.  05. 

*   11    Ves.   27.    and  see  ex  •  Exparte   Prescot,    1   Atk. 

pajte  Christie,  10  Ves.  105.  ?30. 
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of  a  Bankrupt,  after  notice  of  an  act  of  Bankruptcy  ^ 
all  the  sums  received  are  considered  as  received 
for  the  use  of  the  Estate,  and  they  cannot  set-off 
the  payments  made,  or  be  allowed  to  come  in  as 
Creditors,  and  to  claim  dividends  on  debts  paid 
which  were  owing  before  an  Act  of  Bankruptcy  ^. 

A  Debt  due  to  A.  from  B.  a  Bankrupt,  in 
autre  droit,  cannot  be  set-oft'  against  a  debt 
due  from  ^.  to  the  Bankrupt's  Estate  ^ 

By  the  46  Geo.  3.  c.  135.  s.  3.  in  all  cases,  in 
Bankruptcy,  where  there  has  been  mutual  credit, 
or  mutual  debts,  there  may  be  a  set-off',  notwith- 
standing any  prior  act  of  Bankruptcy  committei 
by  the  Bankrupt  before  the  credit  was  given  to, 
or  the  debt  contracted  by  the  Bankrupt,  in  like 
manner,  as  if  nosuch  prior  Act  of  Bankruptcy  had 
been  committed,  provided  such  credit  was  given 
to  the  Bankrupt  two  calendar  months  before 
the  date  and  suing  forth  of  the  commission,  and 
provided  the  person  claiming  the  benefit  of  such 
set-off  had  not  at  the  time  of  giving  such  credit 
any  notice  of  any  prior  act  of  Bankruptcy  by  such 
Bankrupt  committed,  or  that  he  was  insolvent  or 
had  stopped  payment. 

Election  of  Creditor, 
By  a  recent  Act  of  rarliament,  it  is  declared, 
that  from  and  after  the  passing  of  the  act,  it  shall 
not  be  lawful  for  any  Creditor,  who  has,  or  shall 
have  brought  any  action,  or  instituted  any  suit, 
against  any  Bankrupt,  in  respect  of  any  demand, 

"   Haiikcy    against  Vtr     tn        '  Bishop  v.  Church,       Atk. 
S  Bro.  C.  C,  3l:i.  C9I. 

L  L    2 
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M'liich   iirose  prior  to  the  Bankruptcy,   or  tvhich 
m'ght  have  been   proved    as    a   Debt  under    the 
comnnssion,  to  prove  a  debt  under  such  commis- 
sion for  any  purpose  whatever,  or  to  have  a  claim 
entered,    without  relinquishing    such  Action    or 
Suit,  and  all  benefit  from  the  same,  and  that  the 
proving  or  so    claiming  a  Debt,  shall  be  deemed 
an  Election   to  take  the   benefit   of  such  commis- 
sion, with  respect  to  the  debt  so  proved  or  claimed 
by  him;  but  it  is  provided,  that  such  Creditor  shall 
not  be  liable  to  the  payment  to  the  Bankrupt  or 
his  Assignees,  of  the  Costs  of  such  Action  or  suit, 
\^hich  shall  be  so  relinquished  by  him  ;  and  it  is 
also  provided,  that  where  the  Creditors  shall  have 
brought  any  action  or  suit  against  such  Bankrupt 
jointly,  with   any    other  person    or  persons,   his 
relinquishing    such  action   or  suit   against   such 
Bankrupt  or  Bankrupts  shall   not  in  any  manner 
affect   such    Action    or   Suit   against  such  other 
person  or  persons  ^. 

This  Statute  renders  it  unnecessary  to  consider 
most  of  the  cases  on  the  subject  of  Election  deter- 
mined previous  to  it. 

If  a  Bankrupt  is  taken  in  Execution^  after  a  Com- 
mission issued,  the  Creditor  is  considered  as  hav- 
ing made  an  Election^;  but  if  the  Creditor  has 
the  Bankrupt  in  Execution  at  the  time  the  com- 
mission issues,  he  may  elect  \  but  is  not  bound 
to  elect  before  a  Dividend  ^. 

*  49  Geo.  .3.  c.  121.  s.  14.  '  Exparte  Knowell,  13    Ves. 

"  Kx])arte  Cator,  -3  Bro.  C.  192. 

Q.     216.     Exuarte      Warder,  «  Exparte  Warwick,  14  Ves. 

3  IJro.    C.    C."    191-    Ex|);.rte  138. 
Knowel,  13  Ve?,   192.  Exparte 
Panquet,  14  Ves.  19:J. 


«.^ 


BANKRUPTCY.  617 

A  Creditor,  is  not  in  general  put  to  an  Elec- 
tion, until  he  has  had  an  opportunity  of  ascer- 
taining, whether  it  will  be  most  for  his  benefit 
to  proceed  at  Law,  or  come  in  under  the  Com- 
mission ;  an  opportunity  which  Creditors  in  ge- 
neral cannot  have  until  a  dividend  is  declared'', 
and  therefore  till  a  Dividend  is  made,  they  are  not 
compellable  to  elect  ';  but  there  is  an  exception  to 
this  Rule  in  the  case  of  an  Assignee,  who  has 
not  claimed  or  proved  his  debt'',  and  has  delayed 
making  a  dividend,  in  M'hich  case,  if  he  has  any 
Fund  in  his  hands,  the  Chancellor  will  oblige 
him  to  elect  within  a  given  time  '. 

It  has  been  held  that,  if  a  Creditor  has  demands 
upon  the  Bankrupt  of  distinct  natures^  or  in  dif-^ 
ferent  rights,  he  is  at  liberty  to  prove  one  under 
the  Commission,  and  proceed  at  Law  for  the 
Recovery  of  the  other  '";  as  a  Bond  Debt  and  a 
Debt  by  Simple  Contract;  or  a  Bond,  and  a  de- 
mand torrent":  nor  is  this  doctrine  affected  by 
the  late  Statute";  but  where  the  Creditor  might 
comprise  the  whole  demand  in  one  action,  as  for 
goods  sold  at  different  times,  he  is  not  permitt-ed 
to  split  it,  and  proceed  at  Law  for  part,  and  come 
under  the  Commission  for  another  part  p. 

•*  Exparte  Sharpe,   11    Ves.  105;    and    see  Exparte  Mat- 

204.     The  rule  has   given  rise  thews,  3  Atk.  81(>. 

to  some   very  oppressive  coa-  "     See     En  parte     Botterill, 

duct,   as    in  the  case  Exparte  1     Atk.   109.    Exparte    Gros- 

Callow,  3Ves.  I.  venor,  14  Ves.  fiSD  ;  and  see 

*  Exparte  Sharpe,    11    Ves.  Exparte  Crinsoz,  I   Bro.  C.  C. 

203.  270. 

''Exparte   Ward,    1     Atk.  «  49  Geo.  3.  c.  121.  s.  14. 

153.  49  (leo.  3.  c.  121.  s.    \L  "     Exparte    Grosveiior,    14 

'     Exparte     Grosveuo;,   14  Ves.    587.    and    see    Lxpartc 

Ves.  587.  Matihews,  3  Atk.  817. 

"  Exparte   Grove,   1    Atk, 
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The  rotilioiiirig-  Creditor  is  considered  as  hav- 
ing made  his  Election '',  and  not  only  as  to  the 
l)el)t  upon  w  hicli  the  Commission  is  founded,  but 
as  lo  all  di-bts  due  to  him  from  the  Bankrupt'. 

Where,  in  cases  of  Partnership,  there  are  joint 
and  separate  Commissions,  persons  who  are  both 
joint  and  separate  Creditors,  must  elect  whether 
they  will  claim  ujon  ihc  jui:it  or  separate  Fund  ; 
nor  does  a  Creditor  on  a  Joint  and  Separate  Bond 
lose  his  right  to  elect,  by  having  a  Bill  drawn  in 
the  joint  names  of  the  Creditors,  on  third  per- 
sons, indorsed  to  him  ^ 

If  a  Bankrupt  surrenders  in  discharge  of  his 
Bail,  and  the  Creditor  does  not  proceed  to  charge 
him  in  execution,  in  consequence  of  which  he 
is  discharged,  it  does  not  amount  to  an  Election*, 

Stoppages  in  Transitu. 

Questions  as  to  Stoppages  in  transitu  are  ques<t 
.tions  of  Law,  and  will  therefore,  be  very  shortly 
observed  u  jion .  The  right  of  stopping  in  transitu, 
is  not  iavourcd  ". 

It  has  been  holden,  that  the  consignor  cannot 
stop  against  the  Assignee  of  the  Consignee''. 

Where  there  is  a  sale  before  a  Bankruptcy  of  a 

■f  Expartellopkinson,  1  Vfs.  '  Ex  parte    Cundall,   C  Ves, 

.Tun.      W.).      Ex(;arte     Lewis,  44(). 

1    Atk.    154.    Exparte    Ward,  "  I   New  Rep.  03. 

1   Atk.  li>;J.   Expaite  Ciillow,  '  Lickharrow    v.    Mason,   2 

3    Ves.    2.    Exparte     Bryant,  T.  H.    03.    reversed  in    Error, 

1  Ves.   an. I   Bea.  215.  1  JI.  l\\.  3.57.  and  on  appeal  to 

•^  1  Cooke's  bankrupt    Law,  House   of  Lords,  new  trial  or- 

30.  C; regie's  edit.  de'ed,  2  IL  Blaek.  211.  SeeMr. 

'  Vi<L  Kxparte  Hay,  15  Ves.  J.  Buller's  .ludunient  in  house 

)).    4.     Expate    llowlandbon,  of  Peers,  0    East.    21.  On    the 

3  I'.  Wins.  4U5.  new  trial,   tlie   K.    B.  retained 

their  former  opiMion. 


BANKRUPTCY.  519 

chattel  Interest,  and  it  has  proceeded  to  the 
length,  that  either  a  total  delivery  has  followed, 
or  such  a  partial  delivery,  as  both  in  Law  and 
Equity  prevents  the  stoppage  in  transitu^  the 
Property  is  vested  in  the  Purchaser,  and  belongs  to 
the  Assignees, 

There  is   no  instance  of  a  stoppage  in  transitu 
being  allowed,  where  there  has  been   a  delivert/  of 
paif;  hut  part  pai/ment  does  not  take  away  the 
right  to  stop  in  transitu^. 

Surrender  and  JExamination  of  Bankrupt. 

By  the  5  Geo.  2.  c.  30.  s.  5.  the  Bankrupt  has 
forty-two  days  to  surrender  after  notice  left  at  his 
house,  or  personal  notice,  if  in  prison,  and  ad- 
vertizement  in  the  Gazette  ;  but  this  time  for 
surrendering  may,  at  the  instance  either  of  the 
Bankrupt  or  his  Assignees y,  be  enlarged  by  the 
Chancellor,  for  a  term  not  exceeding  fifty  days. 
If  the  Bankrupt  does  not  surrender  within  the 
time  prescribed,  he  is  guilty  of  a  Felony. 

If  the  Bankrupt  does  not  surrender  within  the 
time  prescribed  by  the  Act  {5  Geo.  2.  c.  30.  s.  5.) 
he  may,  by  Petition  to  the  Chancellor,  state  the 
circumstances  which  prevented  his  surrender, 
such  as  illness,  for  instance  %  and  pray  for  an 
order,  that  the  Commissioners  may  be  at  Liberty 
to  appoint  a  meeting,  and  to  take  the  Surrender  % 

"  See  Hammond  v.  Ander-         *  Anonymous  case,  15   Ves. 

son,    1  New  Rep.   ()3.  Ex  parte  p.  1.  See  also  expaile  .lackson, 

Gwyne,  12  Ves.  38.J.  ib.    p.   1  liJ.   Fuller's   case,    10 

"  Hodgson  V.  Ijong,  7  T.  R.  Vtf.    496.    Higgmsou's    case, 

440.  li  Yes.  49f).  and  exparte  (jr4- 

y  Fuller's  case,  10  Ves.  189:  ham,  2  Bro.  C.  C.  4>>. 

*  Exparte  Bouid,  2  Bro.  C.C. 
49. 
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An  order  to  this  effect  leaves  the  Commissioners 
nn  option,  wheiher  tiny  will  admit  the  Bank- 
rupt to  surrender,  or  not;  nor  does  it  bar  a  prose- 
cution for  not  surrendering  '',  but  is  only  a  sort  of 
intimation  that  the  Chancellor  does  not  think  it 
fit  that  he  should  be  capitally  prosecuted.  If  an 
Indictment  was  preferred,  a  pardon  would  be 
granted''.  An  omissioii  to  surrender,  if  not 
wilful,  is  not  a  Felony  ''.  Lord  Maccleajitld  in 
cases  of  this  kind,  where  the  Bankrupt  had  from 
{(rnoratice  or  accident  not  attended  his  Examina- 
tion,  would  supersede  the  Commission  in  order  to 
prevent  a  prosecution  *■;  but  his  authority  to  do 
so,  has  been  questioned^. 

After  theorder  the  Bankrupt  has  still  an  option 
whether  he  will  surrender  or  not;  and  if  he  does 
not,  it  seems,  it  would  not  be  a  Con/nnpi^. 

Whether  the  Bankrupt  after  such  an  order  to 
surrender,  may  be  taken  in  Execution  by  a  Cre- 
ditor before  the  time  has  expired,  does  not  appear 
to  have  been  determined''.  It  has  however  been 
decided  that  he  cannot  be  arrested  '. 

In  a  case  where  a  Bankrupt  had  escaped  from 
prison,  and  was  retaken  by  the  Gaoler  upon  his 
return  from  an  Examination  on  a  Surrender,  under 
the  Lord   Chancellor's  order,   alter  the  time  pre-p 


"  Exparte  Ricketts,  6  Ves.         '  ?ee  1  Christ.  B.  L.  125. 
445.  E  l^xfiarte   Johnson,   J4  Ves, 

*  Exparte  Lavender,  18  Ves.  p.  41 . 

19.  "   15  Ves.  p.  1. 

<*  Ambl.  307.  '     In      nuitter     of     Dalton, 

•  Exparte  Wood,  1  Atk.  1  Ball  and  Smith,  1;,0.  and 
222.  and  see  exparte  Lavender,  see  Davis  v.  Trotter,  8  T.  R. 
18  Ves.  18.  130. 
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scribed  by  the  Statute  for  his  Surrender,  it  ^vas 
not  considered  as  a  contempt,  and  he  was  held 
not  entitled  to  his  discharge'. 

It  seems  doubtful  whether  in  these  cases  where 
the  Party  has  not  surrendered  in  time  he  is  enti- 
tled to  his  certificate,  and  can  be  considered  as 
having  conformed  to  the  Statutes  ^, 

The  Bankrupt  is  not  bound  to  surrender  until 
the  last  meeting  ;  but  if  the  Commissioners  have 
reason  to  think  the  Bankrupt  intends  to  secrete 
his  effects,  they  may  summon  him  to  be  examined 
in  the  intermediate  period,  between  the  finding 
of  the  Bankruptcy,  and  the  time  appointed  ior  his 
Examination'.  And  after  a  Bankrupt  has  passed 
his  examination,  he  may  at  a  subsequent  day 
be  further  examined"^;  and  is  compellable  to  at- 
tend". 

So,  a  Bankrupt,  if  he  chooses,  may  surrender 
immediately  upon  his  being  adjudged  a  Bank- 
rupt, and  before  the  first  meeting  at  Guildhall; 
and  this  is  usually  done,  as  the  Bankrupt,  by  such 
surrender,  becomes  free  from  arrest,  for  forty-two 
days,  from  the  time  of  his  surrender**,  and  ior  the 
time  during  which  such  examination  is  adjourned''. 

*  Exparte  Johnson,  14  Ves.  N.   P.   40.   Rex  v.    Perrot,   2 

p.  :3()-     1  think  I    have  heard  13urr.  Ii2{.  cit.  1  Cookt',  448. 

Lord  Eldon  say  the  ground  of  edit.  6.  and   see  5  Geo.  2.  c. 

the  decision   in  that  case  was  oO.  s.     1.   which  seems  to  en- 

that  the  bankrupt  was  consi-  force     svich    examination,     as 

dered    as     never  having    been  observed    by    Mr.      Christian, 

out  of  custody.  13ank.  Law,  1  vol.  p.  188. 

••    See    Ambler   SOS,  and    1  "  See  Anon.  14  Ves,  451. 

Christian's  Bankt.l  aw,  1'2S.  °  Kxnarte  Wood,  18  Ves.  1, 

'  Exparte  Lin^ood,    i   Atk,  S.  C.   mentionetl  1   Christian's 

240.  Fuller's  case,  10  Ves.  133.  13.  L.  131. 

'"  Davis  V.  Trotter,   3  Esp,         ^  Ilcc  5  Geo.  2.  c.  SO.  s.  0. 


522  STATU  rORY   JURISDICTlOiN, 

To  avoid  the  inconvenience  of  the  attendance 
of  Commissioners  in  prison  to  take  the  examina- 
ti(Hi  of  l^ankrupts  charged  in  execution,  accord- 
ing to  the  Statute'',  it  is  provided  l)y  the  49  Geo. 
3.  c.  121.  K.  1:3.  that  Bankrupts  taken  in  exe- 
cution mav  on  their  last  examination  be  brouc^ht 
before  the  Commissioners  as  in  cases  of  custody 
under  mesne  process  \ 

The  examination  of  the  Bankrupt  as  to  parti- 
cuhir  points  cannot  be  prevented  by  an  agreement 
of  the  friends  of  the  Bankrupt  to  pay  a  sum  of 
money;  such  agreement  is  not  binding,  it  being 
contrary  to  the  Policy  of  the  Bankrupt  Law,  and 
having  the  effect  of  suppressing  an  Examination, 
which  is  necessary  to  ascertain,  among  other 
things,  whether  or  not  the  Bankrupt  is  entitled 
to  iii .  certilicate^;  but  a  Covenant  by  a  friend  of 
the  Bankrupt  to  pay  all  his  Creditors  their  full 
debt,  in  consideration  that  they  will  not  proceed 
any  farther  under  the  Commission,  is  good*:  an 
Agreement,  however,  of  this  description,  would 
probably  be  considered  as  void,  if  made  under 
circumstances,  which  might  entitle  it  to  the  de- 
nomination of  compounding  al^'elony. 

Let  a  Biinkrupt's  conduct  be  ever  so  improper, 
he  is  entitled,  under  the  5  Geo.  2.  c.  30.  s.  5.  to 
an  insjiectioii  of  his  Books  with  a  view  to  his 
examination". 


'  5  Geo.  2.  c.  OO.",  6.  'Kayfrv.  Boulton,  0  T.  R. 

'  As  to  which  ht'L'5  Ceo.  2.      1-34.  1  Cooke, 459.  edit.  0. 
c.  .30.  s.  ().  "i:xpal•teKos^s,  17  Vts.37G, 

^  Nerottv.  Wallace,  3T,  R. 
17. 


BANKRUPTCY.  523 

If  on  the  examination  it  can  be  made  out  that 
the  Bankrupt  has  concealed  or  has  not  delivered 
up  a  particular  book,  he  may  be  indicted  under  the 
Statute  \ 

The  question,  as  to  what  a  Bankrupt  mat/  he  ex^ 
amined,  is  a  question  of  Law. 

If  Commissioners  commit  a  Bankrupt  for  not 
answering,  or  for  answering  in  an  unsatisfactory 
manner,  the  Bankrupt  may,  by  an  Habeas  Corpus, 
have  the  propriety  of  the  questions,  or  the  suffi- 
ciency of  the  answer,  determined  upon  by  the 
Chancellor,  or  the  Common  Law  Judges  '\ 

If  a  commitment  be  illegal,  an  Action  lies 
against  the  Commissioners  ''. 

When  Commissioners  commit  a  Person,  the 
Chancellor  will  not  interfere  upon  petition^ ,  he 
can  do  no  more  than  grant  a  Habeas  Corpus  to 
bring  up  the  Party  ;  but  this  is  not  in  virtue  of 
his  statutory  authority  in  Bankrui-icy,  but  in 
virtueof  his  statutory  authority  underthe  Habeas 
Corpus  Act ':  and  if  the  Commitment  is  legal, 
the  Chancellor  has  not  a  discretionary  authority 
to  dischaigc  him  upon  circumstances'". 

It  has  been  held  that,  it  is  not  a  fatal  objection 
to  a  commitment  of  a  Bankrupt  by  the  commis- 
sioners, that  the  order  of  Commitment  was  made 


^  \h.  378.  lOG.  contra  exparte  Lingood, 

'    See   ex    parte     Lingood,  1  Atk.  'M'2. 
1  Atk.  242.  '  See  exparte  Kin 2:,   11  Ves. 

"  Perkins  V.  Proctor,  2  ^Vils.  and  see  exparte  Pa;j;e,    17  Ves, 

362.  Millerv.Seare,2Bl.  1141.  U>. 

^  Taylor's  case,  8  Ves.   ^00.         ^    F-xparte  Nowlan,  11   Ves, 

Home   V.  T.anoy,  1  Dick.  170.  511. 
Exparte  Touikiuson,    10  Ves. 
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in  the  absence  of  the  Bankrupt,  and  that  it  bore 
date  [Uc  day  the  examination  took  place,  though 
naaK  so  ne  days  afterwards''. 

A  Bank  upt  may  be  committed  by  the  Com- 
missioners, though  upon  his  examination,  he 
swears  /josiliveti/,  if  his  answers  are  not  reasonably 
satisfactory  ". 

Ila  que  tion  be  asked  of  a  Bankrupt,  the  answer 
to  which  might  subject  him  to  a  prosecution  for 
Felony,  he  may,  it  seems,  demur  to  the  question  ; 
and  if  he  is  committed  for  not  answering,  the 
Chancellor  on  a  Habeas  Corpus  would  discharge 
him  ;  l)ut  he  is  bound  to  answer  what  may  sub- 
ject him  to  penalties;  smuggling  or  gaming 
transactions,  for  instance^. 

If  one  who  has  received  the  Bankrupt's  money 
refuses  to  account  for  it,  as  his  answer  may  sub- 
ject him  to  Penalties,  he  will  be  considered  as 
liable  to  the  amount,  and  as  having  so  much  still? 
in  his  hands  % 

Assignees. 
By  the  5  Geo.  2.  c.  30.  it  is  enacted,  "  That  the 
Commissioners  shall  forthwith  after  they  have 
declared  the  Person  against  whom  a  Commission 
shall  issue  a  Bankrupt,  appoint  a  time  and  place 
for  the  Creditors  to  meet,  in  order  to  choose  an 
Assignee  or  Assignees  of  the  said  Bankrupt's 
Estate  and  Effects." 

"  Salt's  case,  13  Ves.  301.  contra,  Pedley's  case,  Leach 
6  Taylor's  case,  13  Vcs.  o'28.     305,  is  not  considered  as  Law, 

exparte    Pedley,    cit.  1  Cooke         "^  Exparte  Meymot,    1  Atk. 

B.   L.  402.  last  edit.  Ex[)arte     200. 

Kowlan.GT.K.  118.  The  case         «    Esi^arte  Symcs,    11  Yes. 

521. 
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The  choice  of  Assignees  is  given  to  the  majo- 
rity of  the  Creditors  in  value  present  at  such 
meeting%  having  debts  to  the  amount  of  =£10. 
and  upw^ards,  as  persons  the  most  interested 
in  the  distribution  of  the  Property,  subject  to 
a  controul,  by  the  Chancellor,  the  largest,  most 
general  and  unqualified  of  any  of  the  Authorities 
given  to  him  in  Bankruptcy''.  Commissioners 
upon  the  day  for  chusing  Assignees,  which  is  al- 
ways at  the  second  meeting,  are  not  to  examine 
critically  into  the  debt,  but  to  admit  Creditors  for 
what  they  swear  is  due  to  them,  as  they  are  liable 
to  account  afterwards  ';  but  though  the  Creditor 
swears  positively,  yet  if  the  Commissioners  hav6 
just  grounds  to  doubt  ihe  fairness  of  the  debt,  they 
do  right  to  admit  it  only  as  a  claim'''.  The  cir- 
cumstance of  some  of  the  Creditors,  whose  votes 
would  have  turned  the  scale,  being  absent  abroad^^ 
ox  by  accident,  will  not  invalidate  the  choice;  but 
it  would  be  different  if  Creditors  were  kept  back 
hy  fraud  K 

If  the  Debt  of  one  Creditor  be  so  great  as  to 
amount  to  more  in  value  than  the  other  debts,  he 
may  choose  himself  as  Assignee  ^. 

Separate  Creditors  cannot  vote  for  Assignees 
under  a  joint  Commission,  unless  the  joint  Cre- 


•  1  Atk.  69.  ^  See  Ex  parte    Grjgnier,   I 

^  Exparte  Surtees,  12VeB.  Atk-  90. 

12.  ^  Exparte   Surtees,    12  Ves. 

*=  Exparte  Simpson,  1  Atk.  12. 

63.  *"  1  Cooke's  Bankr  upt  Law, 

•^Ib.  71.  275,  Gregg's  edition. 
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dltors  are  paid  in  full  ;  nor  can  joint  Creditors 
vote  in  the  choice  of  Assignees  under  a  separate 
Commission''. 

The  Assignees,  thus  chosen,  are  entitled  to 
the  custody  of  the  Papers,  usually  termed  the 
Proceedings,  under  the  Commission '. 

The  attendance  of  a  Bankrupt  on  the  Assignees, 
to  assist  thein  in  making  out  the  accounts  of  his 
Estates,  seems  to  be  confined  by  the  5  Geo.  2.  to 
the  lorty-two  days,  or  the  enlarged  time  at  most  ; 
but  if  tlie  Assignees  will  undertake  for  the  Cre- 
ditors under  the  Commission,  that  they  shall  not 
arrest  him,  the  Court  will  order  him  to  attend, 
notwithstanding  any  risk  he  may  run  from  his 
Creditors  at  large''. 

The  Assignees  represent  the  Creditors,  andean 
bind  them,  tor  purposes  connected  with  their  Trust 
of  distributing  the  Property  under  the  Bank- 
rupt Law  ;  but  have  no  Authority,  it  seems,  to 
enter  into  an  Agreement  disposing  of  the  Surplus 
of  tile  l^ankrupt's  Estate  after  payment  of  10s.  in 
the  Pound  '. 

By  the  49  Geo.  3.  c.  121.  s.  3.,  if  the  Creditors 
do  not  direct  how  the  money  arising  from  the 
Bankrupt's  Estate  shall  be  paid  in,  the  Com- 
missioners have  authority  given  them  for  that 
purpose,    and  may  upon    the  application  of  the 


^  Exparte  Parr,  1  Rose  78.  '  Exparte   Scarth,     15  Ves. 

See  the  reinarUs  of  >Ir.  Chris-  293. 

tiaiionthis  subject,    I   Bank-  "Exparte  Turner,    1    Atk. 

rupt  Law,  250.     and  ib.  2  Vol.  148. 

p.  170.  '  Exparte  Barfit,  12  Ves.  15. 
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Assignees,  or  any  five  or  more  of  the  Creditors, 
and  notice  to  the  Assignees,  order  the  money 
paid  in  to  be  invested  in  Exchequer  Bills. 

It  is  the  duty  of  the  Assignees  to  sell  all  the 
Bankrupt's  Property,  as  soon  as  it  can  be  done 
with  advantage  ;  and  an  Assignee  of  a  Bankrupt 
is  not  justified  in  deferring  a  Sale  of  a  Bankrupt's 
Estate,  though  with  the  honest  view  ofprocuring 
more  money  for  it",  unless  all  the  Creditors  agree; 
for  ifany  one  individual  Creditor  re  fuses  to  defcrthe 
Sale,  andaloss  is  incurred  by  not  selling,  the  Assig- 
nees, it  seems, will  be  compelled  to  make  good  snch 
loss  ".  The  Chancellor  does  not  give  directions 
about  the  mode  of  selling  the  Estate  as  in  sales 
before  the  master  ;  but  that  is  left  to  the  Com- 
missioners, who  will  sell  in  the  manner  they  think 
most  advantageous". 

In  a  former  part  of  this  AVorkP,  some  observa- 
tions have  been  made  as  to  the  Title  which  As- 
signees are  bound  to  give  on  a  Sale  by  them. 

By  the  19  Geo.  .3.  c.  1^1.  s.  5,  particular  direc- 
tions are  given  respecting  the  examination  by  the 
Commissioners  of  the  Assignees,  previous  to  de- 
claring a  Dividend  ;  and  by  the  same  act,  the 
Commissioners  are  directed  to  charge  Assignees 
with  Interest  at  the  rate  of  twenty  per  cent,  for  all 
Sums,  part  of  the  Bankrupt's  Estate,  wilfully  re- 


"  See  on  this   subject.    Ex-         "  See  Exuarte     Hughes,    G 
parte  Gorin;^,  1,  Ves.  Jui».  1G!>.      Ves.  <)22. 

S.  C.  noticed,   I    Cooke's  13. L.         °  Ex  parte    Cotuiug,   1    Ves. 
27G.  Gregg's  Editiou.  jun.  42. 

''  See  an' e,  I  Vol.  p.  348. 
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tained  or  employed  by  them  for  their  own  bene- 
fit. Pnceding  Cases  therefore  on  this  subject 
it  is  not  necessary  to  notice;  and  by  the  same  sta- 
tute '^  it  is  also  provided,  that  the  certificate  of 
any  Assignee  becoming  Bankrupt  being  indebted 
to  the  Estate  of  the  Bankrupt  of  which  he  was  an 
Assignee  in  flOO.  or  upwards,  in  respect  of 
monies  received  by  him  as  Assignee,  and  wilfully 
retained  or  employed  by  him  for  his  own  benefit, 
shall  only  discharge  his  person,  and  his  future 
effects  shall  remain  liable  for  so  much  of  such 
debt  as  shall  not  be  paid  by  Dividends,  with 
lawful  Interest. 

By  the  same  act,  it  is  provided,  that  no  Action 
shall  be  brought  for  a  Dividend  against  the  As- 
signees, as  might  previously  have  been  done""; 
but  authority  is  given  to  the  Chancellor,  upon 
Petition,  to  order  the  Assignees  to  pay  the  same, 
with  Interest*. 

The  Assignees,  it  seems,  in  consequence  of 
their  Covenant  with  the  Commissioners,  are 
bound  to  exonerate  them  from  the  expence  occa- 
sioned by  an  Action  for  false  Imprisonment 
brought  against  them  by  the  Bankrupt,  in  which 
lie  was  nonsuited  '. 


1  S.  fi.  Christian'^s      observations      in 

"^  See    Hrovvne     v.    Bullen,  support  of"  Browne  and  13 u lien, 

Dougl.  3<J2.  Injunctions.,  how-  1  Vol.  Bankrupt  Law,  p.  310. 

ever,   Ln.ve    bt  en   granted    in         '8.12. 

such  cabes.    8ee  Assignees  of         '  Linthwaite     Exparte,     10 

Gardener  V.  Slianno;:,    2  Sell.  Ves.  234. 

and  Let'r.   228.  ;  but  see   Mr. 
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If  a  Person  in  whose  hands  the  Bankrupt's 
books  are,  refuses  to  produce  them  before  the 
Commissioners,  they  may  commit  him\ 

Though  the  Bankrupt  has  passed  his  examina- 
tion, and  obtained  his  Certificate,  the  Chancellor 
has  Authority  to  enforce  the  Commissioners' 
order  for  the  attendance  of  the  Bankrupt. 

By  the  5  Geo.  2.  c.  30.  it  is  provided  that  no  Suit 
in  Equity  shall  be  commenced,  nor  any  disputes  sub- 
mittedto  Arbitration;  nor  any  Composition  made^  by 
any  Assignee  or  Assignees,  without  the  consent 
of  the  major  part  in  value  of  the  creditors  of  such 
Bankrupt,  who  shall  be  present  at  a  meeting  of 
the  Creditors,  pursuant  to  notice  to  be  given  in  the 
LondonGazette  for  that  purpose;  andCreditors  can- 
not give  di general  Power  to  Assignees  to  prosecute 
Suits,  or  submit  matters  to  Arbitration,  at  their 
own  discretion,  but  there  must  be  a  meeting  of 
Creditors,  upon  a  notice  given  to  the  London 
Gazette  to  consider  of  each  particular  Suit ;  or  case 
for  Arbitration*,  orComposition^,  and  the  majority 
in  value,  who  are  present,  bind  those  who  are 
absents 

Assignees  may  bring  Actions  at  Law  Vf'iihout 
previously  convening  the  Creditors  *;  and  it  seems 
that,  though  Assignees  cannot  file  a  Bill  without 
the  consent  of  the  Creditors,  yet  that  a  Creditor 


'  Exparte  Keith,   2  Bro.  C.  lOG.  Warner    v.    Watkins,    2 

C.  600.  Atk,7. 

-  Anon.  15  Ves.  449.  '  lb. 

"  Exparte     Whitchurch,   1  "  Cooke'a  B.   L.  279.  edit. 

Atk.90.  Gth. 

'  Cooper    V.   Pepys,  1  Atk, 

VOL.    II,  MM 
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may  file  a  Bill  at  the  peril  of  being  himself 
obliged  to  pay  the  Costs  ^. 

If  a  Solicitor  carries  on  Suits  for  an  Assignee 
without  the  Authority  of  the  majority  in  value 
of  the  Creditors,  the  Estate  of  the  Bankrupt  is 
not  liable  to  his  Bill  for  such  Suits  ". 

If  a  Bankrupt  be  arrested  whilst  he  is  bona  fide 
on  his  way  to^  ox  from ^  his  Examination,  he  will 
ox\  Motion  ^n&  Affidavit  be  discharged,  a  Fctition 
not  being  necessary ;  nor  is  such  protection, 
founded  only  on  the  Act  of  Parliament,  (v5  Geo, 
2.  c.  30.  s.  5.')  for  he  is  considered  as  entitled  to 
it,  without  the  Authority  of  the  Act^  Every 
mode  by  which  a  Creditor  can  arrest  a  Bankrupt 
ioxdideht^  whether  in  Law  or  in  Equity,  comes 
within  the  Protection  of  the  Bankrupt  Act^. 

The  privilege  of  a  Bankrupt  extends  to  the 
case  of  an  Arrest  upon  an  Attachment  for  non- 
payment of  Money  under  an  Award,  made  a  Rule 
of  Court  ^^  or  for  non-payment  of  Money  under  an 
order  of  Court ';  but  it  has  been  held  that  the 
taking  of  the  Bankrupt,  by  Bail,  is  not  a  contraven- 
tion  of  the  Act  of  Parliament ''. 

The  forty-two  days'  protection  given  by  the 
Statute  to  the  Bankrupt,  comprehends  the  whole 
of  the  forty-second  day 'o    If  the   Commissioners 


•*  Frankly n  v,   Fenn,  Barn, 
30. 

•=  Exparte  Whitchurch    and 
others,   I  Atk,  210. 

Ogle*s    Case,  11  Ves.  556. 


601. 


Exparte   H;iwkins,    4  Ves.     237. 


"  Exparte  Parker,  3  Ves. 
554. 

'  Exparte  M 'Williams,  1 
Sch.  and  Lefr.  IGO. 

''  Exparte  Gibbons,  1   Atk, 


Exparte  King,  7  Ves.  314.     3i8. 
'    Exparte    M'WiUiams^     1 
gch.  and  Lefroy,  175» 


Exparte  Donlevey,  11  Ves, 
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adjourn  the  last  Examination,  the  Bankrupt's 
Protection  continues"". 

Where  a  Bankrupt  is  ordered  to  be  discharged, 
the  usual  way  is  to  direct  the  Creditor  forthwith 
to  cause  him  to  be  discharged;  by  which  means 
the  Sheriff'  is  protected  from  the  vexation  of  an 
Action  for  an  Escape  ". 

Where  a  Bankrupt  is  ordered  to  be  discharged, 
it  is  generally,  with  Costs  ^. 

Assignees  under  a  Commission  of  Bankruptcy 
cannot  purchase  for  their  own  benefit,  either  any 
part  of  the  Estate  of  the  Bankrupt,  or  a  Creditor*s 
right  to  the  Dividends  ^';  and  where  the  A&signee 
had  so  purchased  the  Bankrupt's  Estate,  he  was, 
on  that  ground,  removed'. 

Nor  is  a  Commissioner  or  Solicitor  under  the 
Commission,  permitted  to  purchase,  either  on  his 
own,  or   another's  account  \ 

The  Assignees  must  make  a  Dividend  after 
four  Months,  and  within  twelve,  from  the  issuing 
of  the  commission,  and  give  twenty-one  days  pre- 
vious notice  in  the  Gazette*.  A  second  Divi- 
dend must  be  made  within  eighteen  months,  and 
such  Dividend  is  final,  unless  there  are  future 
effects,  in  which  case,  a  Dividend  must  be  made 
within  two  months  ^, 


"   1  Cooke's   B.  Law,  129.  ruptcy,    6  Ves.  5.  See   ante, 

edit.  6th.  1  vol. 

"  Exparte   Donlevy,  9  Ves.  ''  Exparte  Reynolds,  5  Ves. 

318.  707. 

"  See     lb.     318.      Exparte  '  Exparte  Bennet,  10   Ves, 

Wood,  18  Ves.  381.  See  ante,  1  vol.  p.  91. 

»■  Vid,  Regulations  in  Bank-  »  5  Geo.  2.  c.  30.  s.  33. 

"  lb.  s.  37. 

M  M  2 
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If  the  Dividend  is  not  made  at  the  period  point- 
ed out  by  the  Act  of  Parliament,  (and  owing  to 
the  complication  of  commercial  affairs,  in  great 
Bankruptcies  it  seldom  is)  the  Commissioners 
must  give  notice,  in  the  Gazette,  of  a  time 
and  place  for  the  Assignee  or  Assignees  to  attend, 
and  shew  cause  why  a  Dividend  has  not  been 
made ;  and  if  no  satisfactory  reason  is  i»iven, 
the  Commissioners  may  appoint  a  time  and  place 
when  and  where  they  will  meet  to  make  such 
Dividend*^. 

The  Chancellor,  it  seems,  has  a  discretion  for 
the  general  benefit  of  the  Creditors,  and  having 
the  right  to  take  order  for  the  distribution  of  the 
Property,  may  make  such  order  as  to  the  time 
or  making  of  a  Dividend,  as  shall  appear  to  him 
to  be  for  the  general  benefit  of  the  Creditors*; 
taking  care,  however,  not  to  interpose  delay,  un- 
less satisfied  that  those  who  apply,  have  a  right 
to  call  for  it,  and  that  finally  it  will  be  beneficial 
to  them  and  the  general  Creditors*. 

If  a  Creditor  has  improperly  obtained  posses- 
sion of  any  of  the  Bankrupt's  property,  his  share 
of  the  Dividend  may  be  retained,  unless  he 
gives  up  such  property^;  but  an  Assignee,  it  has 
been  held,  cannot  stop  a  person's  share  in  a 
Dividend,  on  account  of  his  own  private  debt, 
owing  to  him  from  that  person^. 


"    Via.    Order  8th     March,  «Ex  parte  White,  1  A  Ik.  90. 

1794.    4  Bro,  C.  C,  540.  but  sec  contra  ex  parte  Nock- 

''  Ex  parte  Kendall,  17  Ves.  old,  Cooke's    IJankrupt  Law, 

522,    524.  S.  C.  1  Rose  71.  1     Vol,     545.     edit.  0th,     a 

•    17  Ves.  525.  preferable  decision  as  observ- 

f  Exparle  Smith,  3  Bro.  46.  cd,l  Christn.  Bankt.Law,  317. 
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Where  an  Assignee  dies  before  he  has  account- 
ed for  what  he  has  received,  and  leaves  no  per- 
sonal Assets,  the  Creditors,  in  respect  of  his  co- 
venant, have  a  lien  upon  his  real  Estate''. 

Where  an  Assignee,  under  a  commission  of 
Bankruptcy,  died  very  much  indebted  by  Bond, 
&c.  and  the  Creditors  of  the  Bankrupt  petitioned 
that  the  Administrator  of  the  Assignee  might 
account  before  the  Commissioners,  he  having 
some  of  the  Bankrupt's  effects,  i?i  specie,  in  his 
hands,  but  the  administrator  denied  this  upon 
oath,  and  swore  that  there  were  debts  by  spe- 
cialty beyond  the  Assets  ;  the  Court  thought  this 
a  proper  case  for  a  Bill,  and  not  for  a  summary 
way  of  accounting  before  Commissioners. 

If  all  the  Assignees  die,  and  the  Heir  at  Law  of 
the  Survivor  is  an  infant,  the  Chancellor  has  au- 
thority under  the  5  Geo.  2.  c.  30.  s.  31.  to  order 
new  Assignees  to  be  chosen,  and  a  new  bargain 
and  sale  and  assignment,  the  former  being  va- 
cated, so  far  as  relates  to  property  undisposed  of'. 

If  an  Assignee  under  a  commission  of  Bank- 
rupt employs  an  Agent  to  receive  Money,  and  he 
embezzles  it,  the  Assignee  will  be  liable  to  make 
it  good  to  the  Creditors,  unless  he  consulted 
the  body  of  the  Creditors  in  the  appointment  of 
the  Agent''.  But  when  Assignees  employ  an 
Agent,  either  from  necessity,  or    conformably  to 


*  Primrose  V.    Biomley,   1  "  In  the  matter  of  the  Earl  of 

Atk.  89.  Litghaeld,  &c.  I  Atk,  88, 

'  hx  parte  Bainbridge,  6  Ve.^. 
451. 
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the  common  usage  of  JSIriiikind,  they  have  not  been 
held  liable,  provided  they  have  used  due  pre* 
caution  in  the  choice  of  the  person    employed'. 

The  negligence  or  misconduct  of  one  Assignee, 
will  not  affect  a  Co- Assignee'". 

The  Court  can  act  in  a  summary  way  un- 
der a  commission  of  Bankruptcy,  in  transactions 
between  Creditors  and  the  Assignees;  but  can- 
not, on  petition,  adjust  any  demands  that  one  As- 
signee may  set  up  against  another,  concerning  a 
private  agreement  between  themselves,  inde- 
pendent of  the  rest  of  the  Creditors", 

The  Court  will  not  permit  an  Assignee  to  be 
removed  as  upon  his  own  consent:  he  must  be 
removed  by  the  act  of  the  Court"*. 

If  a  person  chosen  as  Assignee  be  perma- 
nently resident  out  of  the  Jurisdiction  of  the 
Court,  as  in  Scotland,  he  may  be  removed  p.  So, 
if  he  be  Insolvent'^  or  becomes  BanJcrupt,\n  which 
case  the  Bankrupt  and  his  Assignees  must  join 
in  the  Assignment  to  a  new  Assignee  '.  Where 
an  Assignee  absconds,  or  from  other  circum- 
stances he  cannot  execute  an  assignment  to  the 
new  Assignee,  the  Chancellor  has  directed  the 
first  assignment  to  be  vacated,  and  an  immediate 


'  Ex  parte  Belchier,  Ambl.  •  Vid.Reguktlonsin  Bank- 

'218.  ruptcy,  OVes.4. 

™  See  Earl  of  Litchfield,  &c.  p   Ex  parte  Grey,  13   Ves. 

1  Atk.  88.  Frimrose  v.  Brom-  274. 

ley,  1  Atk.  89,  '  Vid.  ex   parte  Griegnier, 

"   In   the  matter  of  the  Earl  1  Atk.  91. 

of  Litchfield,  1  Atk.  88.  '  Ex  parte  Kewton,  1  Atk. 

97, 
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assignment  from  the  Commissioners  to  such  new 
Assiornee '. 

An  Assignee  will  not  be  removed  merely  be- 
cause he  must  account,  unless  there  is  something 
in  the  nature  of  his  Interest,  rendering  it  im- 
possible to  take  the  account  with  due  impartiality 
and  justice;  or  a  degree  of  misconduct  in  the 
Assignee,  making  him  unfit  to  execute  such  a 
Trust", 

Certificate^ 

An  agreement  in  Writing  by  all  the  Bankrupt's 
Creditors  to  discharge  him,  would,  it  has  been 
held,  be  sufficient,  and  equal  to  a  certificate'.' 

In  order  to  give  effect  to  the  certificate,  the 
consent  of  a  proportion  of  the  Creditors  must  be 
first  obtained,  and  then  the  consent  of  the  Com' 
missioners,  and  lastly,  the  consent  of  the  Chancei' 
lor. 

And  first,  with  respect  to  the  Signature  of  the 
Creditors.  Unless  a  person  proves  a  debt,  or 
shews  a  reasonable  ground  for  a  claim,  he  can- 
not sign  the  certificate*.  It  is  necessary  that 
tliree-Jiflhs^  of  the  Creditors,  in  number  and  values 
whose  debts  amount  to  twenty  pounds,  should 
sign.  If  there  is  a  fraction,  one  for  that  fraction 
must  sign  "* ;     The  signature  of  the  Creditors  is  a 


'  Ex  parte  Leman,  13  Ves.  *    Troughton    and     Githey, 

271  ;  see  ex    parte  Higgins,  1  Amhl.  (J33. 

IJall  and  Bea.  218.  "  1   Atk.  83. 

•  Ex  parte  Surtees,  12  Ves.  M9  Geo.    3.  c   121.  s.  13, 

14,  *  1  Uhristn,  Bankt.  Law  154, 
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voluntary  act,  and  uncontroulable ".  Applica- 
tions have  been  made  to  Parliament  to  renew 
the  provisions  of  an  Act  that  formerly  existed, 
vesting  in  the  Lord  Chancellor  the  power  to  give 
the  Bankrupt  his  certificate  where  the  Creditors 
had  refused  their  consent;  but  upon  great  and  re- 
peated consideration,  the  conclusion  was,  that 
such  a  discretion  should  not  be  entrusted  to 
the  great  seal". 

Precipitancy  in  the  signing  of  certificates  is 
discouraged-'';  and  it  seems  doubtful,  whether  a- 
signature,  previous  to  the  last  examination,  is  ef- 
fectual %  though  this  may  operate  harshly  upon 
the  Bankrupt ;  for  when  a  final  dividend  is  made, 
the  Commissioners  may  divide  the  whole,  and 
are  not  bound  to  make  any  reservation,  in  re- 
spect of  the  Bankrupt's  allowance,  unless  he  hasu 
obtained  his  certificate*. 

In  pursuance  of  a  General  Order**,  the  Credi- 
tors when  they  sign  a  certificate,  must  at  the 
same  time  write  opposite  their  names,  the  day  of 
the  Month  and  Year,  on  which  they  so  sign  the 
same  ;  and  their  signature  must  be  attested  in 
Writing  upon  the  certificate  by  the  Solicitor  to 
the  Commission,  or  some  Clerk  of  the  Soli- 
citor, or  by  the  messenger  to  the  Commission,  or 

"  Robson  V.  Calze,   Doujil.  •    Ex  parte    King,  II  Ves. 

210.  Ex    parte   King,  7  East.  424.   and  see  Anon.    1    Atk. 

92.  Ex   piirte  King,    10  Ves.  84. 

417.    13    Ves.  181.    Ex  parte  »  Groome  v.  Potts,  C  T.  R, 

Bangley,  17  Ves.  118.  548.  As  to  the  allowance,    see 

«   17  Ves.  118.  post. 

>  Anon.  1  Atk.  84.  *•  See  Lord   Eldon's  Order, 

8th  August  1809. 16  Ves.  318. 
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by  some  Clerk  of  the  Commissioners  ;  and  in  all 
affidavits  exhibited  to  the  Commissioners,  in  or- 
der to  prove  the  signature  and  superscription  of 
the  consent  of  the  Creditors  to  the  Commissioners 
signing  and  sealing  the  certificate  of  the  Bank- 
rupt, the  day  of  the  INIonth  and  Year  in  which 
the  respective  Creditors  signed  and  subscribed 
such  consent,  must  be  distinctly  stated.  To 
prevent  frauds  on  the  Commissioners,  a  list  is  to 
be  made  and  kept  by  them,  or  one  of  them,  of  all 
Creditors  above  twenty  pounds,  who  prove  their 
debts,  and  of  the  amount  of  their  respective 
debts,  which  list,  as  the  same  shall,  from  time  to 
time,  be  made  up,  is  to  be  signed  by  three  of 
the  Commissioners. 

Creditors  may,  by  a  special  power  of  Attorney 
for  that  purpose,  (a  general  power  is  insufficient) 
authorise  a  third  person  to  sign  the  certificate''. 

A  Creditor  who  proves  different  debts  in  dif- 
ferent rights,  can  only  sign  once  :  as  if  he  proves 
a  debt  due  to  himself,  and  also  proves  a  debt 
as  an  Executor,  a  Trustee,  or  Guardian  *. 

Where  there  are  several  Executors,  one  Exe- 
cutor may  sign  the  certificate  ;  but  it  seems,  a 
Trustee  cannot^  or  rather  ought  not  to  sign,  with- 
out the  consent  of  his  Cestui  que  Trust;  and  where 
the  Cestui  que  Trust  is  an  infant,  and  therefore 
cannot  consent,  it  is  a  hazardous  step  ^ 

A   Bankrupt's    certificate  does   not  require    a 

"  See  ex  parte  Mitchell,  14  *  Powel  v,  Evans,  5  Vcs. 
Ves.  598.  839. 

**    Ex  parte    Saumarez.     1 
Atk,  84 
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Stamp  until  it  has  been  allowed,  and  therefore  ^n 
alteration  in  it,  after  it  had  been  stamped,  and  be- 
fore allowance,  was  not  considered  as  an  avail- 
able objection. 

One  Partner  may  on  behalf  of  himself  and  hi's 
other  partners  sign  the  certificate,  or  authorise 
a  third  person,  by  a  power  of  Attorney,  to  sign 
the  same^;  and  though  the  partnership  is  dissolv- 
ed, jet  the  signature  of  one  partner  is  bind- 
ing^ 

With  respect  to  the  Signature  of  the  Commis- 
sioners^ it  has  been  held  that  they  have  a  judicial 
discretion  given  to  them  by  Act  of  Parlia- 
ment, and  no  Court  of  Justice  has  Power  to 
compel  them  to  certify',  that  the  Bankrupt 
has  in  all  things  conformed  himself  according 
to  the  directions  of  the  Act,  and  that  there  does 
not  appear  to  them  any  reason  to  doubt  of  the 
truth  of  his  discovery,  or  that  it  is  a  full  disco- 
very, as  they  must  do,  before  the  Person  or  Persons 
holding  the  Great  Seal,  can^enter  into  any  dis- 
cussionon  the  subject  **.  But  though  Certificates 
are  matters  of  Judgment,  yet  it  ought  not  to  be 
arbitrary  either  in  the  Commissioners  or  the 
Chancellor,  to  say,  "we  will  or  will  not  allow  a 
Certificate  ;'*    but  they    ought   to    be   governed 

'   Ex  parte  Mitchell,  14Ves.  Parliament  woul(i,probably,re- 

597,  lieve.     In  exparte  Williamson, 

«  Ex    parte    Hall,    17  Ves,  Lord  Ilardwicke  seems  to  have 

02.  doubted  whether  a  niandamus 

*    Exparte     Williumson,     I  would  lie ;  but   it  has  l>eende- 

Atk.  8'2,    lixpartc   Kiiii^,     15  termiiied,  it  will  not,   7  E.st. 

A'e  .    1"28.     and     see     exparte  92. 

liaiigley,  17  Ves.  118.     In   a        "  Exparte  Bangley,  17  Yes, 

case    ol"    nianifebt    oppresbion,  118. 
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entirely  by  fairness  or   fraudulent  conduct  in  the 
Bankrupts 

The  Commissioners  have  no  duty  but  to  see 
that  the  Bankrupt  has  conformed  to  the  Statutes  ; 
and  that  duty  is  confined  to  his  conduct,  since 
he  became  Bankrupt  * . 

After  the  Creditors  and  Commissioners  have 
signed  the  Certificate,  it  is  laid  before  the  C/taw- 
cellor^for  his  Allowance,  and  he,  formerly,  referred 
it  to  the  Judges^.  The  Chancellor  in  his  dis- 
cretion, may  either  allow  the  Certificate,  or  send 
it  back  to  the  Commissioners  ;  and  for  the  pur- 
pose, among  others  of  permitting  other  Creditors, 
who,  living  at  a  distance,  might  not  have  had  an 
opportunity  to  prove,  and  express  their  Assent 
or  dissent  to  the  Certificate.  When  the  Cer- 
tificate is  so  sent  back,  the  Commissioners  are  not 
confined  to  that  object,  nor  bound  by  their 
original  Certificate  ;  but  upon  the  whole  it  is 
open  to  their  discretion,  whether  or  not  they  will 
again  certify,  which,  as  before  observed,  they 
must  do  before  the  Bankrupt  can  compleat  his 
Certificated  But,  it  seems,  that  the  Chancellor 
cannot  require  the  Commissioners  to  review  their 
Certificate  as  to  that  part  which  relates  to  the 
point  whether  the  Discovery  is  full  or  not  ";  but  if 
the  Chancellor  is  dissatisfied  on  that  subject,  he 
will,  it  seems,  examine  the  Bankrupt  viva  voce^. 


^    Exparte    Williamson,    1  ^  15  Ves.  1'2S.  *• 

Atk.  82.  «  Exparte  liangley,  17  Ves. 

"  Exparte  Gardener,  18  Ves.  119. 

4^,48.  ^  Exparte  Banglev,  17  Ves. 

«  1  Atk.  67.  118. 
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A  Certificate  allowed  in  the  Life-time  of  the 
Bankrupt,  though  not  confirmed  by  the  Lord 
Chancellor  till  after  the  Bankrupt's  death,  has 
been  determined  by  Lord  Hardwicke  to  be  good, 
and  that  the  operative  force  of  it  ariaes  from  the 
consent  of  the  Creditors,  and  when  so  confirmed 
it  has  its  effect  from  the  beginning*;  but  this 
latter  proposition  seems  to  be  erroneous,  and  in 
subsequent  cases  it  has  been  clearly  held,  that 
Property  coming  to  the  Bankrupt  after  the  Sig- 
nature of  the  Certificate  by  the  Creditors  and  the 
Commissioners,  but  before  the  allowance  of  the 
same  by  the  Chancellor,  belongs  to  the  Creditors''; 
so  that  the  operation  of  the  Certificate,  is  clearly, 
from  the  allowance  of  the  same. 

After  the  Signature  of  the  Creditors  and  Com- 
missioners, the  Certificate  is  left  in  the  Bankrupt's 
Office,  for  three  weeks,  together  with  an  affidavit 
of  the  Bankrupt  that  he  obtained  his  Certificate 
without  Fraud,  and  notice  of  the  same  is  given  in 
the  Gazette,  before  the  Chancellor  acts  upon 
it,  a  period  adopted  to  enable  Creditors  to  oppose 
it,  if  they  have  grounds  for  so  doing. 

A  Petition  to  stay  a  Certificate  in  order  to  give 
a  Creditor  an  opportunity  of  proving  his  debt, 
will  not  avail,  unless  he  accounts  for  not  having 
applied  before'. 

Nor  will  a  Bankrupt's  Certificate  be  stayed  in 

»  Bromley  v.     Goodere,    1  cited     with    approbation,     1 

Atk.  77.  Cbristian's     Bankrupt      Law, 

"   Tudway    v.     Bourne,     2  15fi. 
Burr.    710.    Webh    v.  Ward,         '   Exparte    Adams,  2  Bro.^ 

7  T.  R.  286.  eee  these  cases  C.  C.  4fc*. 
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order  that  an  Account  may  be  taken  of  what  is 
due  to  the  Petitioner"*;  or  to  give  a  person  insist- 
ing on  a  right  to  stop  in  transitu,  an  opportunity 
of  proving,  in  case  he  should  fail  in  his  Action  ". 

If  Creditors  live  abroad,  and  the  Certificate  is 
signed  before  they  have  had  time  to  prove,  it  is  a 
good  ground  for  a  Petition  to  stay  the  Certi- 
ficate ". 

The  Certificate  of  a  Bankrupt  having  been 
stayed  upon  the  Petition  of  a  Claimant  under  the 
Commission,  who  suggested  Fraud  and  Collusion 
between  the  Bankrupt  and  his  Son,  there  was  a 
Meeting  of  the  Commissioners  to  examine  into  the 
Matter,  and  at  this  Meeting  several  new  Creditors 
came  in  and  proved ;  but  as  they  did  not  join  in 
a  Petition  to  set  aside  the  Commission  as  frau- 
dulently obtained,  the  Court  would  not  delay  the 
allowance  thereof,  but  left  the  claimant  to  file  a 
Bill  if  he  thought  proper  p. 

By  a  General  Order,  Affidavits  to  be  made  use 
of  at  the  hearing  of  any  Petition  to  stay  a  Bank- 
rupt's Certificate,  must  be  brought  into  the  Office 
together  with  the  Petition,  except  such  Affidavits 
as  are  necessary  to  be  made  in  reply  to  any  Affi- 
davits made  in  answer  to  such  Petition  "i. 

And  it  is  a  Rule,  that  where  a  Petition  to  stay 
a  Certificate  fails,  the  Petitioner  pays  the  Costs; 


*"  Exparte  Johnson,   1  Atk.         p  Exparte   Fydell,     1  Atk, 

81.  73. 

"  Exparte    Heath,     6    Ves.         "  Vid.  Order,  16  November, 

613.  1805.    11    Ves.   542.   Expart* 

"  Exparte  Saumarez,  1  Atk.  the  Royal  Bank  of  Scotland, 

8t.  18Ve».  5. 
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unless  in  the   Transaction,  there  is  some  miscon-* 
dnot  on  the  part  of"  the  Bankrupt  ^ 

A  Certificate  is  void,  if  the  Bankrupt  does  not 
disclose  a  false  proof  of  a  debt*. 

The  Clause  in  the  5  Geo.  2.*,  in  which  a  Bank- 
rupt is  excepted  from  the  benefit  of  the  Act,  who 
hath  upon  theMarriage  of  any  of  his  Children  given 
above  the  value  of  ^100,  unless  he  hath  at  the 
time  sufficient  to  satisfy  all  his  Creditors,  being 
a  penal  clause,  is  construed  strictly^  and  has  been 
held  not  to  apply  as  to  Money,  given  to  aA'zVcc". 

The  same  Statute  also  provides  that  where  a 
^lan  loses  £5  in  Gaming,  in  the  course  of  the  day, 
his  Certificate  shall  be  void,  and  if  this  appears 
clear  to  the  Chancellor,  he  will  not  grant  a  Certifi- 
cate ;  but  if  there  be  contradictory  Affidavits,  and 
the  Fact  cannot  be  ascertained,  the  Chancellor 
will  grant  the  Certificate,  and  the  Creditor  will 
be  left  to  avoid  it,  if  he  can,  at  Law,  or  to  indict 
for  Perjury''. 

Insuring  in  the  Lottery  has  been  holden  not  to 
be  "  a  pastime  or  game"  within  the  Statute '\ 

Any  Creditor,  though  his  Debt  be  under  j^20, 
will  be  heard  against  the  allowance  of  a  Certifi^ 
cate,  by  shewing  Fraud  or  other  ground";  and 
Creditors  who  have  signed  the  Certificate,  if  since 
the  signing  of  it,  they  have  gained  a  knowledge 
of  its  being  unfairly  obtained,  may  oppose  it  y. 

'  18Vcs.  7.  "   Lewis    v.    Piercy,     1  il. 

'i^4  (ieo.  2.  cap,   57.    s.  9.  JMack.  20, 

and  ste  3  Ksp.  N.  P.  204.  "    Kxparte    Allen,    17  Vin, 

'  <,v(i  C'h.  aO.  s  12.  134,  cited  I    Christian's  B.    L. 

"  Kxparte     John    J)e  Squ-  154. 

marez,  1  Atk.  8f).  ^     Tudway    v.    Bourne,     2 

'■  Exparte   Kcnntjtt,    1    Ves.  Burr,  710, 
niid  Ikanies,  194. 
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After  a  Certificate  is  rllovved,  a  person  not  a 
Cretlitor  under  the  Commrssion,  cannot  present  a 
Petition  with  a  view  to  obtain  discoveries  to 
defeat  the  Certificate;  ])ut  should  file  a  Bill  of 
Discovery :  a  Petition,  therefore,  for  a  general  in- 
spection of  a  Bankrupt's  books,  for  the  purpose  of 
getting  rid  of  the  Certificate,  by  proving  gambling 
transactions,  was  refused  y. 

It  is  very  hard,  but  it  is  settled,  that  if  a  Friend 
or  Foe  of  the  Bankrupt  gives  Money,  as  an  In- 
ducement to  sign  the  Certificate,  though  the 
Bankrupt  was  in  no  degree  privy  to  the  Trans- 
action, and  would  never  have  consented  to  it,  the 
Certificate  is  void':  but  if  the  Creditors  know 
i  that  Money  is  given  to  sign  the  Certificate,  it 
seems,  it  is  not  avoided  *. 

If  a  Creditor  agrees  privately   with   the  Bank-* 

rupt  to  sign   his   certificate  upon  his  promise  or 

contract  to  pay  the  Creditor's  whole  debt,  such 

contract  is  void  by   the  Statute  (S  Geo.  2.  c.  SO. 

6.  1 1.  ^);  and  money  paid  to  a  Creditor  to  induce 

him  to  sign  a  certificate,  maybe  recovered  back^ 

The  efi'ect  of  tJie  certijicate  is,  to  discharge  the 

Bankrupt  from  all  debts,  whether  joint  or  separate, 

legal  or  equitable,  which  might  have  been  proved 

under   the  Commission'*  ;   and  from  some  dei)ts 

which  could  not  have  been  proved  ;    as  where  an 

y  Exparte  Mavvson,  0  Ves.  1    P.     Wms.  C20.     has     not 

614.  see    Exparte    Fydell,     1  been    followed.     See   Sumner 

Atk.  73.  V.  Bradv,  1  H.  Black.  647. 

'    Exparte     Butt,     10  Ves.  •■  Exparte  Sadler,    ]5    Ves. 

359.  and  Exparte  IJall,  17  Ve8.  52.  Fieze  v,  Randall,  «  T.  \\. 

62.  14(>. 

''  Exparte  Butt,  M.  S.  "  Horsey'*  case,  3  P.  AVms. 

>  Sparret  v.  S})lller,   1    Atk.  24. 
JP5,  The  case  Lewis  v.  Chase, 


544  STATUTORY   JURISDICTION. 

action  is  brought  against  a  Bankrupt  in  respect  of 
a  debt  proveable  under  the  Commission,  and 
a  verdict  is  obtained  after  the  Commission,  the 
costs  of  such  action,  though  not  proveable  under 
the  Commission,  are  barred  by  the  Certificate  *. 

A  Certificate  under  a  second  Commission  does 
not  protect  the  future  effects  of  the  Bankrupt, 
unless  he  pays  fifteen  shillings  in  the  pound  under 
such  Commission  ;  and  the  Law  is  the  same 
though  the  first  Commission  was  superseded*^; 
and  by  the  49  Geo.  3.  c.  121.  s.  6.  if  Assignees 
become  Bankrupt,  having  oC  100  of  the  Bankrupt's 
Estate  in  their  hands^  their  future  effects  are  liable 
to  the  payment  of  the  same. 

By  the  6  Geo.  2.  c.  30.  s.  7.  if  a  Bankrupt, 
after  he  has  obtained  his  certificate,  is  arrested  for 
any  debt  due  before  he  became  Bankmpt,  he  will 
be  discharged  upon  common  bail,  and  may  plead 
bis  Bankruptcy,  and  a  verdict  will  pass  for  the 
Defendant,  unless  the  Plaintiff  proves  the  certi- 
ficate was  obtained  unfairly  or  by  fraud,  or  any 
concealment  to  the  value  of  =e*10  ;  and  if  a  verdict 
passes  for  the  Defendant,  or  the  Plaintiff"  shall  be 
nonsuited,  or  Judgment  given  against  him,  the 
Defendant  will  recover  his  full  costs. 

It  has  been  held,  however,  that  if  there  is  any 
appearance  of  Fraud  on  the  part  of  the  Bankrupt, 
or  it  appears  that  the  certificate  is  seriously  meant 


•  See  Exparte  Hill,  11  Ves.  *  Thornton  v.  Dallas,  Dougl. 
646.  and  Exparte  Charles,  4(i.  Everett  v.  Backhouse, 
16  Ves.  25G.  S.  C.  14  East.  10  Ves.  94.  Expaite  Leaver- 
-^07.  Und,  1  Atk.  145.  cit,  1  Chris- 

tian's 11.  L.  14G, 
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to  be  disputed,   the  Court  will  not  interfere  in  a 
summary  way  ^. 

By  Section  13  of  the  same  Act,  it  is  provided, 
that  if  any  Bankrupt  who  shall  have  obtained  his 
or  her  Certificate  shall  be  taken  in  Execution,  or 
detained  in  prison  on  account  o^  any  debts  due  or 
owing  before  he  or  she  became  Bankrupt ^  by  reason 
that  Judgment  was  obtained  before  such  Certifi- 
cate was  allowed  and  confirmed  ;  it  shall  and  may 
be  lawful  for  any  one  or  more  of  the  Judges  of 
the  Court  wherein  Judgment  has  been  so  obtain- 
ed against  such  Bankrupt,  on  production  of  his 
certificate,  to  order  his  discharge. 

It  may  be  doubted  whether  this  act  authorizes 
a  discharge  from  Actions  or  Executions  in  re* 
spect  ofdebtsrenderedproveable,  notwithstanding 
a  prior  act  of  Bankruptcy,  by  the  45  Geo.  3. 
c.  135.  and  the  49  Geo.  3.  c.  121.  there  being  no 
provision  to  that  eflfect  in  those  Statutes,  and 
not  being  debts  owing  before  the  Party  became 
Bankrupt,  as  required  ])y  the  .I  Geo.  2.  c.  50. 
s.  7.  and  \5. 

The  Crown    is  not  bound  by  a  Certificate  ''. 

Where  there  is  a  joint  Certificate,  if  one  Partner 
dies  before  the  allowance,  the  Certificate  is  good 
as  to  the  survivor'. 

A  Certificate  does  not  bar  contingent  debts, 
where  the  contingency  upon  which  the  debt  was 


»  1  Cooke's  Bankrupt   Law,         ^  Anon.  1  Atk.  262. 
530.  Edit.  0.  and  the  autho-         '  JEx  parteCuine,  10  Vei.  5L 
rities  there  cited. 

VOL.    II.  N  » 
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payable  did  not    happen    in   time   to  enable  the 
Party  to  prove  his  debt''. 

Formerly,  if  there  was  a  Bond  to  secure  an 
Annuity,  and  also  a  Covenant,  though  the  Bond 
was  forfeited  before  the  Bankruptcy,  and  therefore 
the  Certificate  was  a  bar  to  that,  it  did  not  bar 
the  action  for  breaches  of  covenant  subsequent 
to  the  Bankruptcy  ';  but  now  by  the  49  Geo.  3. 
c.  121.  s.  17.  Creditors  are  admitted  to  prove  the 
value  of  the  Annuit}',  and  the  Bankrupt  is  dis- 
charged by  his  certificate  from  all  future  claims. 
So,  by  the  same  Statute,  Sect.  19,  Bankrupts  who 
deliver  up  Leases  or  Agreements  for  Leases  to 
the  Assignees,  are  exempted  from  all  future  liabi- 
lity in  respect  of  Rent  and  Covenants. 

A  Cognovit  is  not  discharged  by  Bankruptcy 
and  a  Certificate™. 

So,  where  an  action  arises  e.v  flclicto  behove  the 
Bankruptcy,  the  Party  is  not  obliged  to  go  before 
the  Commissioners  to  receive  a  satisfaction,  but 
may  bring  an  Action,  to  which  the  Bankrupt's 
certificate  is  not  a  bar  ". 

The  allowance  of  a  Bankrupt's  certificate  does 
not  discharge  his  Sureties  ". 

Where  a  Person  discharged  by  the  Insolvent 
Debtor's  Act  becomes  a  Bankrupt  afterwards,  his 
certificate  must   be  special,    and  will  be  allowed 


"  1  Atk.  119, 120.  ■   Hammond   v.     Toulmin, 

•  Exparte  Granger,  10  Ves.  7  T.  R.  6V2. 

351.  °   Exparte     ^Villiam60»^    1 

"    Wvbourne    \\    Ross,    2  Atk.  84. 
Taunt.  08. 
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only  as  a  discharge  of  his  Person,  but  not   of  his 
future  Estate  and  Effects  ''. 

BankrupVs  Allowance. 

By  the  5  Geo.  2.  c.  :jO.  s.  7.  it  is  enacted,  that 
if  the  Creditors  are  paid  a  Dividend  of  ten  shillings 
in  the  pound,  the  Bankrupt  shall  be  allowed 
5  per  cent,  out  of  the  net  produce  of  his  Estate, 
so  as  the  same  does  not  exceed  £'200  ;  if  the 
Estate  pays  twelve  shillings  and  six-pence  in  the 
pound,  he  is  allowed  seven  and  a  half  per  cent,  so 
as  the  same  docs  not  exceed  d'-loO  ;  and  if  the 
Estate  pays  fifteen  shillings  in  the  pound,  he  is 
allowed  ten  per  cent,  so  as  the  same  does  not 
exceed  ^£'300. 

A  Bankrupt  is  not  entitled  to  his  allowance 
until  2i  final  dividend  is  made  *!,  nor  then,  unless 
he  has  obtained  his  certificate'.  The  allowance 
is  B.  vested  Interest,  and  passes  to  the  Bankrupt's 
Representatives';  and  though  an  allowance  has 
been  improperly  ordered,  the  Bankrupt  is  not 
bound  to  refund  *. 

Where  Partners  are  Bankrupts,  and  pay  dif- 
ferent proportions  towards  the  debts,  they  have 
but  oneallowancej  which  is  divided  between  them 
in  the  proportions  their  respective  Estates  have 
paid". 

p   Exparte    Green,     1   Atk.  Exparte  Calcot,  1    Atk.  209, 

057.  S.  C.S  Atk.  814. 

"  Exparte  Stiles,  &c;l  Atk.         '  Russell  v,  Russell,  1  Bro. 

208.  but  sec  Mr.    Christian's  209. 

observations      on     that    case,         "  Exparte  Bate,  1  Bro.  C.C. 

1  Bankt.  Law,  p.  137.  452.    but   see  Mr.    Christians 

'  Exparte  (irier,  1  Atk.  207.  roiuarks  on  this  ca^e,  1  Baiikt. 

Grooine  v.  Fotts,  (i  T.  K.  54S.  Law,  139, 
Exparte  Trap,  1  Atk.  208 

N  X  2 
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Upon  a  second  Bankruptcy  no  allowance  is 
made  to  the  Bankrupt,  if  the  Estate  does  not  pay 
fiftoon  shillings  in  the  pound*'. 

The  allowance  is  preferred  before  Interest  to  the 
Creditors  on  their  debts,  which  is  paid  only  in  the 
event  of  a  Surplus*. 

Surplus. 

Under  a  Commission,  all  debts  which  carry 
Interest,  have  the  same  computed  on  them  only 
to  the  date  of  the  Commission  ;  but  it  has  repeat- 
edly been  held,  though  it  is  difficult,  Lord  Eldon 
observes,  to  say  on  what  ground  the  first  decision 
proceeded  ",  that  if  there  be  a  Surplus  after  the 
payment  to  the  Creditors  of  20s.  in  the  Pound, 
the  Creditors  are  entitled  to  Interest  upon  such 
debts  as  either  upon  the  face  of  the  Security  y,  or 
by  force  of  the  Contract,  carry  Interest  %  though 
such  Interest  had  not  accrued  at  the  time  of  the 
Bankruptcy,  nor  for  many  years  afterwards  *;  but 
such  as  are  Creditors  by  Bond,  are  not  to  have 
Interest  beyond  their  Penalties''.  The  Bankrupt  is 
entitled  to  the  remainder,  after  payment  of 
the  Interest;  and  pending  the  Commission  he  has 
aright  to  an  inspection  of  the  Proceedings  ';  and 

"  Exparte     Gregg,    6   Ves.  '  Exparte  Champion,  3  Bro. 

23R,  C.  C.    43G.   Exparte   Ilankey, 

*    Exparte   Rlorris,    3  Bro.  ib.  p.  504.    See  also    exparte 

C.  C.  79.  Mills,  2Ves.  302. 

"  Exparte  Kocl),  1  Ves.  and  *  Butcher  v.   Churchill,   14 

Bea.  p.  345.  Ves.  573. 

y    Exparte   IMorris,    1    Ves.  "    Brouiley     v.   Goodere,    1 

jun.  132.   S.   C.  3  Bro,  C.  C.  Atk.  75. 

79.     and  see   Exparte    Blills,  "    Twooood     v.     Svvanston, 

2  Ves.  jun.  303.  and  Exparte  6  Ves.  485. 
Ueeve,  9  Ves.  590. 
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upon  a  Petition  specifying  palpable  errors  in  the 
accounts  settled  by  the  Commissioners,  they  will 
be  rectified  ^.  The  Bankrupt  also,  if  he  has  reason 
to  complain  of  neglect  in  his  Assignees  to  get  in 
his  Estate,  may  treat  them  as  Trnstees  of  the 
Surplus,  and  compel  them  by  a  Suit  in  Equity  to 
get  in  all  they  can  for  his  benefit*.  Interest  out  of 
a  Surplus  in  Bankruptcy  will  be  given  to  Judg- 
ment Creditors,  from  the  date  of  the  Commission 
to  the  time  when  the  principal  sums  were  paid, 
notwithstanding  the  Securities  were  at  the  lime 
delivered  up  to  the  Assignees  with  receipts  in  full 
endorsed  on  them,  the  Creditors  apprehending 
the  Estates  would  not  produce  a  Surplus,  which 
proved  to  be  a  mistake '. 

Charitable  Uses. 
By  the  Statute  of  the  43  Eliz,  c.  4,  authority  is 
given  to  the  Chancellor  or  Lord  Keeper^  and  to 
the  Chancellor  of  the  Duchy  o^ Lancaster,  res[mC' 
tively,  to  grant  Commissions  under  their  several 
Seals,  to  inquire  into  any  abuses  of  charitable 
Donations,  and  rectify  the  same  by  their  Decree, 
which  may  be  reviewed  in  the  rej^pective  Courts 
of  the  several  Chancellors,  upon  exceptions  taken 
thereto  ;  and  an  appeal  lies  from  them  to  the 
House  of  Lords  ^.     It  was  much  debated  whether 


•*  lb.  Seel5Ves.  8.  See  Warner  v.    Wm.    North» 

*  Exparte  Donovan,  15  Ves,  Sho.  Pari.    Cas.    110.  Duke'j 

8.;  but  see   what  4s    said   in  Charita])le  Uses,  p.  (52.  edition 

Sprao;g  V.  Binkes,  5  Ves.  587.  1G70.    The  opinion  iu  Saul  v^ 

'  Exparte  Decy,  2  Ball  and  Wilson,  2  Vern.    118.  that    no 

Beatty,  77.  appeal  in  these  cases  lies  to  the 

'See  3  Black.   Com.   427,  House  of  Lords,  which   seeips 
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a  Bill  of  Review  would  lie  after  an  Appeal  to  the 
Chancellor;  but  the  Judges  determined,  it  would 
not  \ 

By  the  52  Geo.  :3.  c.  101,  s.  12.  in  Cases  of 
Breach  of  Trusts  created  for  charitable  purposes, 
a  Petition  signed  and  allowed  by  the  Attorney 
General,  may  be  presented  to  the  Chancellor,  who 
is  to  hear  the  same  in  a  summary  way,  and  make 
order  thereon*. 

The  facility  thus  given  for  remedying  such 
breaches  of  Trusts,  will  contribute  much  to  super- 
sede all  applications  for  Commissions  under 
the  Great  Seal,  to  enquire  into  abuses  of  charitable 
Donations,  which,  indeed,  even  before  this  act, 
were  but  seldom  resorted  to. 

The  founder  of  a  charity  may  give  a  limited 
visitatorial  power,  and  where  that  is  the  case,  a 
Commission  of  charitable  Uses  may,  notwith- 
standing, be  issued.  As  where  the  founder,  by 
his  Statutes  gave  the  ordinary  of  the  place,  a 
power  to  interpret  and  determine  doubts  upon  the 
Statutes,  and  other  powers ;  and  to  the  Dean  of 
York  a  power  in  certain  cases,  but  no  visitatorial 
power  was  given  as  to  the  administration  of  the 
landed  Property,  it  was  held  that  a  Commission 
of  charitable  Uses  might  issue ''. 

It  seems,  too,  that  where  governors  or  visitors 

adopted  by  IMr.   Wooddeson,  '  See  a  Case  determined  un- 

vid,  1  VVooddeson's  Lect.  237.  der  this  Jurisdiction,   Exparte 

is  certainly  incorrect.  Berkhamptead    Free    School, 

"See    Windsor    v.    Hilton,  2Ves.  and  Bea.  134. 

Cro.  Car.  40.  S.  C.  Wm.  Jones,  **   Kirkby  Kavenswortb  Hos-y 

147.  and  see  Case  of  Pridgeon,  pital,  16  Ves.  a05. 
Cro.  Car.  351. 
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are  themselves  Trustees,  or  are  making  a  fraudu- 
lent use  of  such  powers  as  they  have  us  visitors  or 
governors,  a  Commission  may  be  issued,  although 
in  such  case  the  Chancellor  has  a  Jurisdiction 
over  the  subject,  byway  o{  Information  \ 

If  the  Heir  of  the  founder,  visitor  of  a  charity, 
becomes  a  Lunatic,  the  Chancellor,  on  Petition, 
acts  as  visitor  ^ 

If  a  Commission  be  unduly  issued,  a  Motion 
ma\',  it  seems,  be  made, to  quash  the  Commission^. 
If  the  Chancellor  is  doubtful  whether  he  has 
authority  under  the  act  to  issue  a  Commission, 
he  may  direct  a  case  for  the  opinion  of  a  Court  of 
Common  Law,  but  such  opinion  is  not  binding 
upon    him^. 

After  a  Decree  by  the  Commissioners,  excep- 
tions  to  the  same  may  be  taken  before  the  Chan- 
cellor; and  even  in  that  stage  of  the  proceedings, 
it  may,  it  seems,  be  urged,  as  ground  of  excep- 
tion, that  the  Commission  was  invalid,  and  the 
Commissioners  without  authority  to  make  such  a 
decree''. 

Notwithstanding:  a  Decree  under  a  Commission 
of  Charitable  Uses,  the  Court  of  Chancery  may 
etijl  permit  a  Suit  to  be  instituted,  in  which 
neither  side  is  bound  by  what  appeared  before  the 
Commissioners,  but  may  set  forth  newmatter^ 


«  lb.    p,    314.    Vid,    ante,  "  See  lb.  p.  313. 

p.  129.  cti'.  *  See  Kirkby  Kavensworth 

'  Attorney  General  V.  Dixie,  Hospital,  lOVes.  p.  308. 

J3  Vt's.  519.  1  Corporation   of  Burford  v, 

'  Kirkby  Ravensworth  Hoe-  Lenthall,  2  Atk.  552. 
pital,  15  Ves.  1308. 
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Cliaritablc  Legacies  have  before  been  consi- 
dered "'. 

Citi/  of  London  Tiihcs, 

In  the  year  1670,  an  act  passed,  "  for  thebetter 
settlement  of  the  maintenance  of  the  Parsons, 
Vicars  and  Curates,  in  the  Parishes  ot  the  City 
of  London,  burnt  by  the  Fire  ".'* 

By  this  act  it  is  provided,  "  that  in  case  the 
Lord  Mayor,  or  Court  of  Aldermen,  shall  refuse 
to  execute  any  of  the  respective  powers  to  them 
by  this  act  granted,  or  to  perform  all  and  every  such 
thing  relating  either  to  the  assessing  or  levying  of 
the  respective  sums  in  the  act  mentioned,  that  then 
it  shall  and  may  be  lawful  for  the  Lord  Chancellor 
or  Lord  Keeper  o^  the  Great  Seal,  for  the  time  be- 
ing, or  any  two  or  more  of  the  Barons  of  his  Ma- 
jesty's Court  ot  Exchequer,  by  warrant  under  his 
or  their  respective  Seals,  to  do  and  perform  what 
the  said  Lord  Mayor  and  Court  of  Aldermen, 
according  to  the  true  intent  and  meaning  of  this 
act  might  or  ought  to  have  done,  and  by  such  war- 
rant either  to  empower  any  person  to  make  the 
respective  assessments,  or  to  authorise  the  respec- 
tive officers  appointed  to  collect  the  sums  afore- 
said, to  levy  the  same  by  distress  and  sale  of  the 
goods  of  any  person  that  shall  refuse  to  pay  the 
same  in  manner  and  form  aforesaid." 

Some  cases  relative  to  this  act  were  determined 
by  Lord Harcourl  °;  and  in  a  case  upon  the  act,  it 
was  held  by  L^ord  Hardwicke,  that  it  does  qot  ex- 

•"  Ante,  p.49.  "  Cited  3  At^.  C38, 

"  22  and  23   Car.  2.  c.  15.  " 

s.  12. 
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tend  to  every  case  under  the  act,  but  only  where 
there  has  been  a  refusal  by  tlie  Lord  Mayor^  &c, 
to  execute  the  powers  granted  to  them  ;  and  he 
held  in  the  case  before  him,  that  the  Court  had 
Jurisdiction  to  enquire  whether  the  Lord  Mayor 
had  done  right  in  refusing  his  Warrant,  to  levy 
Sums  assessed  on  the  Inhabitants,  and  if  of  opi- 
nion he  had  done  wrong,  to  issue  his  Warrant, 
for  levying  the  Sums  assessed,  and  his  Lordship 
gave  directions  accordingly  ''.  His  Lordship  also 
held  "  that  in  case  any  variance  or  difference  in 
the  Assessment  between  the  Minister  and  the 
Parishioners,  and  Appeal  to  the  Lord  Mayor ^  the 
Court  of  Chancery  or  Exchequer  have  no  Juris- 
diction, unless  the  Lord  Mayor  refuses  to  take 
cognizance;  because  that  would  be  refusing  to  excr 
cute  their  own  power:  but  if  they  have  entered 
into  the  consideration  of  the  Grievance  in  any 
manner,  their  appeal  would  be  final  ^.'* 

After  a  determination  by  the  Chancellor  under 
this  act  no  Bill  of  •eview  lies  \ 

Habeas  Corpus  Act. 

By  the  celebrated  Habeas  Corpus  Act%  an  Au- 
thority is  conferred  upon  the  Chancellor.  By 
this  Act  he  is  enabled  to  issue  a  Habeas  Corpus 
to  bring  up  Persons,  committed  to  Prison  ;  and  if 
bailable,  is  enabled  to  discharge  the  Party  upon 
giving  Security  to  appear  and  answer  to  the  accu- 
sation in  the  proper  Court  of  Judicature. 

P  3  Atk.  639.  Gwillim's  '  See  Case  of  Pridgeon,  Cro, 
Tithe  Cases,  p.  811.  Car.  351. 

ib,  'aiChas.  2.  Chap.  2, 
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Arbitration. 

The  Stat,  of  9  and  10  W.  3.  cap.  \5.  s.  1. 
enacts,  that  all  merchants  and  others  desiring  to 
end  any  eontroversx'  (for  which  there  is  no  reme- 
dy but  by  personal  Action,  or  Suit  in  Equity) 
by  Arbitration,  may  agree  that  their  submission 
of  the  Suit  to  the  Award  or  Umpirage  of  any  Per- 
sons shall  be  made  a  Rule  of  any  of  his  Majesty's 
Courts  of  Record,  which  the  Parties  shall  chuse, 
and  may  insert  such  their  Agreement  in  their 
submission,  on  the  Condition  of  the  Bond  or 
Promise  :  and  upon  producing  an  Affidavit  of 
such  Agreement,  and  upon  reading  and  fding  such 
Affidavit  in  the  Court  so  chosen,  the  same  may 
be  entered  of  Record  in  such  Court,  and  a  Rule  of 
Court  shall  be  thereupon  made  that  the  Parties 
shall  submit  to,  and  finally  be  concluded  by,  such 
Arbitration  or  Umpirage  ;  and  in  Case  of  disobe- 
dience thereto,  the  Party  neglecting  or  refusing 
shall  be  subject  to  all  the  Penalties  of  contemn- 
ing a  Rule  of  Court,  and  Process  shall  issue  ac- 
cordingly, which  shall  not  be  stopped  or  delayed 
by  any  Order,  &c.  of  any  other  Court,  either  of 
Law  or  Equity,  unless  it  appears  on  oath  that  the 
Arbitrators  or  Umpire  misbehaved  themselves^  and 
that  such  aicard  was  corruptli/  or  nndulif  obtained. 

By  Sect.  3.  any  Arbitration  or  Umpirage  procur- 
ed by  corruption  or  undue  means  shall  be  void, 
and  set  aside  by  any  Court  of  Law  or  Equity,  so  as 
such  corruption  or  undue  Practice  be  complained 
oV\\\  tlte  Court  where  the  Rule  is  made  for  such 
Arbitration,  before   the  last  day  of  the  next  Term, 
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nfter  such  Arbitration  made  and   published  to  the 
Parties. 

Awards  made  in  causes  depending,  are  not 
Awards  to  which  the  Statute  relates  ^ 

A  Motion  may  he  made  to  the  Chancellor  to 
make  a  Submission  to  an  Awards  a  Rule  of 
Court ;  and  this  as  well  after  the  Award  is  made, 
as  hefore"^. 

When  an  Award  is  to  be  made  a  Rule  of  Court, 
the  Submission  that  it  shall  be  so,  must  be  in 
Writing" . 

The  Jurisdiction  of  a  Court  of  Equity  is  not, 
it  seems,  barred,  merely  by  a  reference  under  the 
Statute''';  and  for  that  reason,  it  seems,  it  is  al- 
ways part  of  the  Rule  at  Nisi  Prius,  that  the  Yiav-^ 
i\es  shall  bring  no  Bill  in  E(juit^,  either  against 
the  Arbitrators,  or  each  other". 

Where^  on  a  Bill  filed,  the  Parties  agree  to 
refer  the  Accounts  to  Arbitrators,  who  are  to 
take  them  in  the  same  manner  as  before  the  Mas- 
ter, with  a  Provision  that  the  Award  shall  be  final 
between  the  Parties,  the  Award  must  be  confirm- 
ed, as  is  done  upon  a  Master's  Report,  and  excep- 
tions wiW  lie  to  such  an   Awards,  in  regard   to 

*  See  I-ucas     v.   Wilson,   2  "  See  on   this  point,  Ward 
Burr.  701,    and  Lord   Loiids-  and  Periani,    Vin.    Ahr.    Tit. 
dale  V.  Littledale,  '2  Ve?.  Jim.  Arhitrement,    (H.  a.)Ca.  18. 
453.  Sed.  Vid.  2  Ves.  .Iun.2y.  ^  Lord  Londsdale  v.  Little- 

"  Chicote    V.    Lequesue,    2  dale,  2  Ves.  Jun.  453.  and  see 

Ves.  315.   Pownal  V.   King,  0  Niclioils  v.  Chalie,  14  Ves.27(). 

Ves.  10.   contradicting  Spet-  and  see  Street  v.  Kigby,  G  Ves. 

tigne  V.  Carpenter,  3  P.  Wins.  815.  but  see v.  Mills,  17 

301.  Ves.  419. 

*  ■  V.  Mills,  17  Ves.  ^  See  Crossly  v.  Carrington, 
421.  IVern.  4(t9,  and  see  2  Vern, 
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matters  on  the  face  of  it,    but   not  as  to  matters 
ttehors  the  Award. 

It  has  been  held,  that  Courts  of  Equity,  where 
an  Award  has  been  made  under  a  Submission, 
pursuant  to  the  Statute,  are  not  confined  to  allow 
of  Exceptions  to  Awards  within  the  time  pre- 
scribed by  the  Statute,  as  Courts  of  Law  are^; 
but  that  doctrine  has  been  doubted *". 

The  only  grounds  for  setting  aside  an  Award, 
are,  first,  that  the  Arbitrators  have  awarded  what 
was  out  of  their  power  ;  something,  for  instance^ 
contrary  to  Law ;  secondly,  corruption, or  that  they 
have  proceeded  contrary  to  the  principles  of  na- 
tural justice,  though  there  is  no  corruption:  as  if 
they  will  not  Lear  a  Witness;  thirdly,  that  they 
have  proceeded  upon  a  mere  mistake",  which  thei^ 
ihemselves  admit  '^  ;  otherwise,  though  the  mis- 
take be  palpable,  the  Court  cannot  on  Motion 
relieve ;  but,  perhaps,  the  Court  would  not 
enforce  an  Award  by  attachment,  in  case  of  an 
evident  mistake*. 

Where  an  Arbitrator  received  evidence  after 
notice  to  the  Parties  that  he  would  receive  no 
more,  in  which  they  acquiesced,  the  Award  was 
set  aside,  though  the  Arbitrator  swore,  that  it  had 


109.  but  see  Price  against  Wi I-  Abr.  Tit.  Arbitremeat,  (J.  a.) 

liams,  3  Bro.  C.  C.  163.    and  Cas.  38. 

Woodbridge   against    Hilton,  "^  Price  against  Williams,  3 

1  Bro.  C  C.  398.  Bro.  C.  C.  104. 

^  Dick      against    Milligan,  "  Morgan  v.  Mather,  2  Ves, 

4  Bro.  C.  C.  117.  53(>.  Jun  18.  See  Emery  v.    Wase, 

'  Alardes  and  Cambel,  Barn.  5  Ves.  810. 

152.  *  Morgan  v.   Mather  on  Re° 

^  Godfrey  v.  Boucher,  Vin.  hearing,  2  Ves.   Jun.  p.  22, 
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no  weight  with  him  ^  If  Arbitrators  give  reason- 
able notice  to  persons  to  attend,  and  they  do  not, 
they  may  proceed  without  them^. 

Arbitrators  are  considered  as  acting  corruptly 
where  they  act  as  Agents;  and  also  where  they 
take  instructions,  or  talk  with  one  party,  in  the 
absence  of  the  other". 

An  award  will  not  be  set  aside  because  aii 
Arbitrator  has  used  the  judgment  of  another  per- 
son ^. 

If  an  award  be  made  a  rule  of  Court,  and  an 
Attachment  is  taken  out  for  not  performing  the 
award,  the  Attachment  is  gone  by  the  death  of  the 
party,  and  the  remedy,  it  has  been  held,  is  lost*'. 

Jews. 

.  By  the  Act  I  x\nne,  st.  1.  c.  30.  it  is  provided, 
that  if  any  Jewish  parent,  in  order  to  compel  his 
or  her  Protestant  Child  to  change  his  or  her  reli- 
gion, shall  refuse  to  allow  such  Child  a  fitting 
maintenance  suitable  to  the  degree  and  ability  of 
the  parent,  and  to  the  age  and  education  of  sucii 
Child,  then  upon  complaint  to  the  Lord  Chan- 
cellor or  Lord  Keeper,  &c.  it  shall  be  lawful  for 
the  Lord  Chancellor,  &c.  to  make  such  order  for 
the  maintenance  of  such  Protestant  Child,  as  he 
or  they  shall  think  fit. 


*  Walker  v.  Frobisher,  G  *'  Einery  v.  Wase,  5  Ves. 
Ves.  70.  848. 

*  Featherstone  v.  Cooper,  9  "  Webster  and  Bishop,  2 
Ves.  08.  Waller  and  King,  2  Vern.  444.  S.  C.  Pre.  in  Ch. 
Mod.  03.  233.  and   see  2  Eq.  Abr.  93. 

*  Featlierstone  v.     Cooper,      Ca.  6. 
9  Ves.  09. 
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Upon  this  Act  it  has  been  determined,  with  re* 
gard  to  the  Court's  allowance  of  maintenance 
out  of  a  Jew's  Estate,  to  a  Daughter,  turned 
Protestant,  that  it  is  not  material,  though  the 
Daughter  be  above  forty  years  of^  age,  or  mar- 
ried, or  though  the  Jew  be  dead  '^. 

Infant  Trustee " . 

By  the  7  Ann.  c.  19.  Infant  Trustees  or  Mort- 
gagees, are,  upon  Petition^  enabled  to  convey 
under  the  direction  of  the  Court  of  Chancery  or 
Exchequer,  the  Estates  they  hold  in  Trust  or 
Mortgage,  to  s\ich  person  or  persons,  as  either 
of  those  Courts  shall  direct. 

Until  the  passing  of  this  Act,  if  the  real  Es* 
tate  chanced  to  descend  or  came  to  an  infant, 
the  Mortgagor  could  not  Jiave  his  Estate  agairx 
until  such  infant  attained  twenty-one;  but  the 
Act  extends  only  to  plain  and  express  Trusts, 
and  not  to  such  as  are  implied  or  confUructive 
only  ^;  nor  will  an  Infant,  in  general,  be  ordered 
to  convey,  without  suit,  if  he  has  an  Interest^  or 
there  be  a  doubt  on  the  subject"*.  The  infant, 
however,  being  not  only  Heir,  but  entitled  as 
one  of  the  next  kin',  or  as  Co-executor  and  Co- 
residuary  Legatee  ^,    to  a  share  of  the  ^lortgage 

^Vincent  v.   Fernandez,  1  was  omitted,    it   is  hece  intro- 

P.  ^^"Ins.  524.  duced. 

'    What   is    here    suid    un-  '  See  8  Ves.  90. 

der    this    head    being   an   en-  *    Goodwyn  v.   Lister,  3  P. 

lar}i;LMnent    by  statute    of  the  Wtns.  387. 

Equity   Jurisdiction     of     the  *"  Hawkins  v.  Obeen,  2  Ves. 

Chancellor      over        Trustees,  559.   etc. 

«)U"4ht  proi)erly  to   have    been  '   Exparte   Carter,    2  Dick, 

belore    observed    upon,    under  COf). 

the  head  of  Trusts;  but  as  it         " »  v-   Haadcocic,    17 

Ves,  ^83, 
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Money,  has  been  held  not  to  be  such  an  Interest 
as  prevents  the  apphcation  of  the  Statute. 

If  on  a  reference  to  the  blaster  under  this 
Statute,  the  Master  reports  that  the  Infant  is  not 
a  Trustee,  &c.  within  the  statute,  no  exception 
can  be  taken  to  his  report,  but  the  party  dis- 
approving of  the  Report,  must  bring  it  on  by 
petition,  stating  the  Report*. 

Where  the  Vendor  of  an  Estate  died  before  the 
Contract  entered  into  by  him  for  the  sale,  was 
completed;  his  Heir  at  Law,  an  Infant,  was  de- 
clared to  be  a  Trustee  within  the  statute  and  was 
directed  to  convey  ™. 

An  Infant,  the  surviving  Life  in  a  Bishop's 
Lease,  not  beneficially  interested,  has  been  held 
to  bean  Infant  Trustee,  within  the  Statute  °. 

In  one  case  Lord  Hardmcke  admitted,  an  In- 
fant Trustee  might  levy  a  fine  under  this  statute, 
but  was  doubtful  whether  he  could  suffer  a  Re- 
covery without  a  Privy  Seal";  but  in  a  subse- 
quent case  he  held  that  an  Infant  to  whom  a  trust 
Estate  is  devised  in  tail,  may  be  ordered  to  convey 
by  Recovery,  pursuant  to  the  statute  p. 

An  order  under  this   Act  must  be  obtained  by 
Petition^  and  not  on  Motion  '^. 

The  Words  of  the   Act  are  general,  and  there- 


'  Ex  parte  Burton,  1  Dick,  soe   ex    parte  Maire,   3   Atk. 

305.  479. 

"^  Smith  V.  Hibbard,  2  Dick.  p  Ex  parte  Johnson,  .3  Atk. 

730.  556.    and  see  ex  parte  Smith, 

"  Ex  parte  Hodgson,  2  Dick.  Ambl.    C24.    and    see  5   Ves. 

737.  240,  243. 

'  Ex  parte  Bowes,    3  Atk.  "  Evelyn  v.   Foster,   8  Ves. 

1C4.  That  a  fine  may  be  levied,  96, 
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fore  apply  to  Estates  in  Ireland',  and  in  the  Ma&i 
and  West  Indies ". 

No  order  will  be  made  on  an  Infant  to  convey, 
where  the  Trust  does  not  appear  in  writino\  but 
in  such  case,  the  Cestui  que  Trust  must  file  a  Bill*. 
.  An  Infant  Trustee  is  never  ordered  under  this 
act  to  convey  to  another  Trustee,  upon  Trusts  to 
be  executed.  That  can  only  be  effected  by  a  Bill, 
praying  to  have  a  new  Trustee  appointed,  and  a 
Conveyance '". 

Upon  a  Petition  for  an  Infant  Trustee  to  con- 
vey, under  the  Statute,  the  order,  it  seems,  should 
be  upon  the  Infant  to  convey,  the  other  party 
undertaking  to  pay  such  costs  as  shall  appear  to 
be  reasonably  incurred''. 

Where  an  Infant  conveys  as  a  Trustee  within 
the  Statute,  not  being  so,  he  will  not  be  bound 
by  his  conveyance  under  such  an  order  ;  yet,  if  it 
is  a  case,  in  which  he  would  be  bound  to  convey, 
when  of  age,  his  conveyance  being  voidable  only 
during  his  infancy,  and  until  avoided  passing  the 
legal  Estate,  and  no  one  having  a  right  to  elect 
for  him,  whether  it  should  be  void  or  not,  he 
would,  when  he  became  adult,  be  placed  in  such 
a  situation,  that  if  he  sought  at  law  to  avoid  his 
deed,  a  Court  of  Equity  would  prevent  him  ''. 


'  Evelyn  v.  Foster,  8  Ves.96.  "  Ex  parte  Anderson,  5  Ves. 

'  Ex  parte  Anderson,  5  Ves.  243.  and  see  Rigg  and  Sykes, 

240.   ex  parte   Prosser,  2  Bro.  1  Dick.  400. 

C.  C.  ;325.  ex  parte 'lenniliteau,  "   Ex  pwrte    Cnnt,    10   Ves, 

2  Dick.  509.  554. 

*    Ex    parte   Vernon,   2  P.         " v.  Hancock,  17  Ves, 

Wms.  549.  .384. 
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The  Infant  is  entitled  to  his  necessary  Costs 
on  these  occasions". 

Marriage  Act. 
By  the  26  Geo.  2.  c.  33.  Marriages  by  Licence, 
where  either  party,  not  a  Widow  or  Widower,  is 
under  twenty-one,  are  rendered  null  and  void, 
without  the  consent  of  the  Father  or  Guardian, 
or  of  the  Mother,  if  living  and  unmarried,  in  case 
there  is  no  Father  or  Guardian,  previously  had 
and  obtained ;  and  if  the  Father,  or  Guardian,  or 
Mother, be  non  compos,  abroad,  or  refuse  to  consent, 
the  parti/  may  apply  to  the  Lord  Chancellor,  ivho,  if 
he  approve  of  the  Marriage,  may  declare  his  appro- 
bation accordingly ;  after\which,  the  solemnization  of 
iJie  Marriage  will  be  legal. 

Friendly  Society  Act, 

A  Jurisdiction  is  given  by  the  Statute,  33  Geo, 
3.  c,  54.  to  proceed  in  a  sumnwiry  way,  in  regard 
to  these  Societies. 

The  preference  given  to  Friendly  Societies  over 
other  Creditors  y,  is  confined  to  debts  in  respect 
of  Money  received  by  Officer s  o^  these  Societies, 
by  virtue  of  their  Offices,  and  independent  of  con- 
tract ;  and  therefore  if  these  Societies,  instead  of 
resting  upon  the  Security  which  the  Legislature 
gives  them,  lend  money  to  one  of  their  Officers^,  or 


"  Ex    parte  Cant,  10  Ves.  ciety,  15  Ves.  p.  280.  and  see 

554  ex  parte  '*  the    Amicable  So- 

y  See  section  10  of  the  Act.  ciety  of  Lancaster,"  (i  Ves.  y*. 
'Vide  Stamford  Friendly  So- 

VOL.    If.  O   O 


'^ 
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to  any  other  persons  %  upon  a  special  contract 
between  him  and  them;  as,  for  instance,  a  promis- 
sory note  ;  that  is  a  loan,  and  is  not  considered 
as  money  in  such  person's  hands,  within  the  pro- 
tection of  the  Act  of  Parliament. 

But,  if  money  be  in  a  Treasurer's  hands,  and 
apprehensions  are  entertained  of  it,  and  the  money 
is  demanded,  but  cannot  be  obtained,  and  only  a 
Securit}^  can  be  had  ;  such  an  involunlary  pro- 
ceeding, would  not,  perhaps,  be  construed  to 
take  away  the  liability  of  the  treasurer,  within 
the  Act. 

A  Treasurer,  to  be  considered  as  such  within 
the  meaning  of  the  Act,  must  be,  a  person  elected 
and  accepting  the  ofjice^ . 

After  one  order  upon  Petition  under  the  Act, 
the  subsequent  orders  may  he  obtained  on  mo- 
tion". 

Frio  ate  Acts. 

A  Jurisdiction  is  frequently  given  to  the 
Chancellor  under  Private  Acts.  In  all  these 
cases,  the  Chancellor  strictly  follows  the  autho- 
rity given  him  by  such  Acts.  It  will  not  be 
expected  that  we  should  detail  the  various  au- 
thorities which  have  from  time  to  time  been  given 
under  such  Acts.  They  live  and  die  with  the 
occasion,  and  are  not  of  general  importance. 

*    Vid.    Ex     parte      Ashley         "  Ex   parte     Ashley,   G  Ves. 
and    ex    parte  Corser,   6  Ves.     444.  S.    V.    Ex  parte  Ross,  d 
441.  and  see  ex  parte  Ross,  ib.     Ves.  803,  4. 
p.  8U2.  "  Ex    jiarte  a  Friendly    So- 

ciety, 10  Ves.  287. 
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Under  a  private  Act  for  the  sale  of  Estates,  di- 
recting the  conveyance  to  be  such  as  the  Court 
should  think  proper,  the  Court  refused  to  decide, 
upon  the  opinion  of  a  Conveyancer,  as  to  what 
was  the  proper  Conveyance,  but  referred  it  to  the 
Master  '^ . 

Under  a  private  act  of  Parliament,  ^loney  was 
directed  to  be  paid  to  certain  parties:  upon  petition 
to  the  Court,  the  Lord  Chancellor  refused  to  make 
an  order  to  pay  the  Money  to  persons  deriving 
title  from  the  original  parties,  and  ordered  them 
to  file  a  BilP. 

Where  a  summary  power  was  given  to  the 
Chancellor  by  a  private  Act  of  Parliament,  to  vary 
the  constitutions  or  provisions  of  a  Charity,  the 
Lord  Chancellor  refused  to  increase  the  number 
of  Trustees,  or  to  diminish  the  number  of  the 
Quorum  ;  because,  though  his  jurisdiction  might 
extend  to  varying  Bye-laws,  or  particular  pro- 
visions, it  did  not  comprise  a  power  to  alter  the 
general  constitution  of  the  trust  itself,  and  there- 
fore that  the  application  must  be  to  Parliament  ^ 

Justices  of  the  Peace. 
Justices  of  the  Peace,  as  Judges  of  Record,  ap- 
pear to  have  been  first  created  by  statute  ^.  After 
their  first  Institution,  the  choice  of  them  appears 
to  have  been  in  the  Crown,  and  assigned  by  the 
King's  Commission,  until,  says  Prynn^  th(i 
Statute  of  the  12  R.  27.  by  which,  the  Chancel- 

^  Ex  parte  the    Duchess  of         ^  Ex  parte  Bolton  School,  2 
Newcastle,  0  Ves.  454.  Bro.  C.  C.  GG2. 

'^  Ex  parte  King,  2  Bro.  C.         ^  Vid.  18  Edw.   3.  stat.  2. 
C.  158.  c.  2.  and  34.  Edw.  3.  c  1. 

0  0  2 
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lor,  Treasurer,  and  Clerk  of  the  Rolls  and  others, 
were  appointed  '*  to  name  and  make  thcmy  By 
the  18  Hen.  6.  cap.  1.  the  Chancellor  alone,  "  in 
case  there  he  7io  men  of  sufficienri/  in  the  county^ 
and  where  none  of  twentt/  pounds  per  annum  are  to 
he  found  ^'  is  enabled  to  appoint  ;  but  if  there 
were  noen  of  sufficient  Estates  in  the  County  to  be 
found,  Prynn  was  of  opinion,  that  no  appointment 
could  be  made,  unless  by  the  persons  mentioned  in 
the  before-mentioned  Statute  of  Richard"'.  Since 
thisperiod,  however,  Just  ices  of  thePeace  have  been 
appointed  by  theKing'^s  Special  Commission  under 
the  Great  Seal,  and  the  Chancellor  may  displace 
them  at  his  discretion,  though  Frynn  seems  to  have 
doubted  whether  some  matter  of  Record  should  not 
appear  to  disable  a  Justice  of  Record'.  LordSomers, 
in  the  time  of  King  JFilliam,  occasioned  very 
considerable  ill  will,  by  displacing  a  number  of 
Justices  of  the  Peace,  who  had  shewn  art 
imwillingness  to  sign  tho  celebrated  Association 
Paper  in  favour  of  that  Monarch, 

The  power  of  the  Court  of  Chancery,  as  to 
Justices  of  the  Peace,  extends  only  to  the  putting 
them  in  Commission;  but  after  they  are  once  in  the 
Commission  of  the  Peace,  this  Court  has  no  right 
to  punish  them  for  any  mal-behaviour :  the  only 
redress  is,  to  move  the  Court]of  King*s  Bench  for 
an  information,  and  afterwards  the  Complainants 
may  apply  to  this  Court  to  turn  them  out  of  the 
commission  ''. 

^  Vid.  Piynn's  in  Soniers'  ''  Ex  parte  Rooke,  2  Atk. 
Tracts,  16  Vol.  p.  440.  2. 

*  Ibid. 
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Ideots  and  Lunatics. 

'^THE  origin  of  the  Crown's  authority  over 
itleots  and  Lunatics,  no  where  clearly  appears^ 
Lord  Coke  snys  the  King  had  not  this  Prerogative 
when  Magna  Charta  passed,  nor  when  Bracton 
wrote,  but  had  it  when  Britton  wrote; and  for  this, 
he  cites  Fleta  *. 

The  better  opinion  seems  to  be,  that  the  right  of 
the  crown  existed  prior  to  the  Statute,  De  Prce- 
rog.  Regis,  17  Edw.  S.**,  and  that  this  Statute 
was  but  an  affirmance  of  the  Common  Law". 
This  point,  however,  has  been  justly  observed  to 
be,  more  a  matter  of  curiosity  than  of  use  ^. 

Before  the  Court  of  Wards  was  erected,  the 
Jurisdiction  in  cases  of  Ideots  and  Lunatics  was 
exercised  in  the  Court  of  Chancery,  and  therefore, 
whilst  that  Court  existed,  all  commission*  re- 
specting them  were  taken  out  of  Chancery  and 
returned  there;  and  after  the  Court  of  Wards  (a 

*  2  Inst.  14.  Comptou,  2  Ves,  jun.  7L  S.  C. 

"     See  exparte    Grimstone,  4  Bro.  B.  C.  2.J2. 
mentioned  2  Ves.  jun.  75.  note         "  Hob.  215. 
(u.)    and    reported    in  Ambl.  ;^Anibl.707. 

707.  See  also  Oxeuden  v.  Lord 
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mischievous  Court,)  was  taken  away  by  Act  of 
Parliament*,  it  reverted  back  to  the  Court  of 
Chancery  ^ 

The  Administration  of  Ideots  and  Lunatics' 
Estates,  is,  in  virtue  of  a  personal  authority  ^, 
committed  by  the  Crown,  not  to  the  Court  of 
Chancery^  but  to  a  certain  great  officer  of  the 
Crown,  not  of  necessity  the  Person  who  has  the 
custody  of  the  great  seal,  though  it  generally 
attends  him,  by  a  warrant  from  the  crown,  which 
confers  no  Jurisdiction,  but  only  a  power  of  ad- 
ministration"'.  There  is  an  instance  where  the 
hiOrd  High  Treasurer  had  the  Warrant'. 

The  A\^arrant  gives  a  special  authority  to  make  a 
grant  of  the  custody  of  Lunatics  and  Ideots  in  the 
right  of  the  crown,  and  to  make  grants  from  time 
to  lime  of  the  Ideot's  or  Lunatic's  estates'',  but 
extends  no  further  ;  and  the  grant  being  made,  the 
Chancellor  then  acts,  not  under  the  warrant, 
but  as  keeper  of  the  King's  conscience,  in  the 
exercise  of  this  branch  of  the  Prerogative.  If 
the  warrant  was  granted  to  any  other  officer  of 
state,  it  would  not  enable  that  officer  to  act  after 
the  grant  made,    but  merely  to  direct  the  grant ', 


•  12  Car.  2.  c.  24.  4  Bro.   C.    C.  232.    Wigg   v. 

'  Corjjoiatioii  of  Burford  v.  Tiler,  2 Dick.  552. 

Lentliall,2Atk.  553.  '  2 Dick.  553. 

«  2  Atk.  55:i.  "In    tlie  matter  of  Heli,  3 

^     See    Ex  parte   Grimston,  Atk.  635. 

mentioned  2  Ves.  jun.  75.  note  '    Kxparte    Simon     Degge, 

n.  and  reported  in  Ambl.  707.  mentioned  in  note  4  Bro.  C.  C. 

and  see  also  Oxendcn  v.  Lord  237.   See  on  this  point  2   Atk. 

Compton,  2  Ves.  jun.  71.  S.  C.  553.   and    exparte  Grimstone, 

Ambl.707. 


IDEOTSAND    LUNATICS.  567 

If  the  power  is  abused,  if  any  thing  wrong  is 
done,  or  error  committed,  the  appeal  is  immedi- 
ately to  the  King  in  Council,  and  not  in  the 
ordinary  course  attending  the  established  Juris- 
dictions of  the  Kingdom'". 

The  authority  of  the  Chancellor  being  personal, 
the  Master  of  the  Rolls  cannot  sit  for  him  in 
Lunacy  ". 

The  custody  of  an  Ideot  cannot,  it  seems,  be 
granted  to  a  man,  his  Executors^  Administrators 
and  Assio-ns  ". 

Persons  are  seldom  found  Ideots,  but  only  7io?i 
compos  mentis,  and  when  they  are  found  Ideots,  it 
is  very  rarely  that  the  crown  has  claimed  that 
Interest  in  their  property,  to  which  it  is  legally 
entitled  p. 

Though  a  man  be  found  an  Ideot  by  inquisi- 
tion taken  before  the  sheritF,  and  by  their  exami- 
nation, &c.  and  the  same  is  returned  into  Chan- 
cery ;  yet  he  who  is  so  found  Ideot,  may  in  person 
or  by  his  friends,  come  into  Chancery  before  the 
Chancellor,  &c.  and  shew  the  matter,  and  pray 
that  he  may  be  examined  before  the  Chancellor, 
whether  he  be  ideot  or  not;  and  if  upon  exami- 
nation he  is  found  no  ideot,  then  the  inquisition 
found  before  the  sheriff,  and  also  the  examination 
which  the  sheriff  hath  made  and  returned  there- 

•"2Ves.  jun.71.4Bro.  C.  C.  »  Colli nson's  Law   of  Ideots 

238.  in  note.  See  Lords'  Jour-  and  Lunatics,  1  vol.  105. 

nal.  Die  Martis,  1 1  I'tb.  1726.  "     Prod^ers       v.     Phrazier, 

2-"i  vol.  Journ.  House  of  Lords,  1  Vern.   9.  S.  C.  2  Show.  171. 

38.     Sheldon      v.      Fortescue  2  Ch.  Ca.  70. 

Aland,  :j  P.  Wms.  104.  p   Collinson  on    Ideots   and 

Lunatics,  1  vol.  p.  100. 
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upon,  will  be  of  no  effect ;  but  the  same  will  be 
taken  as  void,  without  any  other  traverse''. 

One  found  an  Ideot  had  leave  to  traverse  the 
Inquisition,  on  condition  she  would  appear  in 
person  at  the  Trial '. 

The  rules  of  Law  and  of  Equity  are  the  same 
as  to  what  amounts  to  Insanity*. 

Non  Compos  Mentis  has  been  defined  by  Lord 
Coke,  to  be  a  person,  who  was  of  good  and  sound 
memory,  and  hy  the  visitation  of  God  has  lost  it  *,-'* 
aijd  in  another  work  two  sorts  of  Persons  are  con- 
sidered by  Lord\Coke,  to  be  non  compos  mentis,  "  1 . 
Idcota ;  which  from  his  nativity,  by  a  perpetual 
infirmity  is  7io;i  compos  mentis:  2.  He  that  by 
sickness,  grief,  or  other  accident,  wholly  loseth 
his  memory  and  understanding".'* 

When  the  disease  of  Lunacy  is  excessive,  a 
common  observer  may  positively  pronounce 
upon  it;  but  the  first  inroads  of  the  complaint  must 
often  be  imperceptible  even  to  the  most  practised 
e3'e.  As  the  eloquent  D'Aguesseau  observes,  *'  the 
doubtful  and  uncertain  point  at  which  reason 
disappears,  and  where  incapacity  becomes  evi- 
dent and  manifest,  can  only  be  fixed  by  the  parti- 
cular circumstances   of  each  individual  case." 

Li  the  eye  of  the  Law,  a  Lunatic  is  never  looked 


1    Tn  the  matter  of   Heli  a         "  Co.  Litt.  247*.     As  to  the 

Lu'Kvtic,  'i  Atk.  UC5.  Forms  of  Coininiw.ioiis  in  cases 

'  yio6.7\.  of  Lunacy,   icltocy,   &c.     See 

*  iJeniiet  v.  Vade,  2  Atk.  Mr.  Vesey's  note  to  exparte 
S£7.  <JKmond  v.  Fitzroy,  d  P.  Cranmcr.  12  Ves.  451.  and  his 
V/m!».  l-.O.  judicioi.joljbervations  on  those 

•  Etveiley's  case^  4  Co.  124.  forras. 
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upon   to   be   desperate,  but  always  at  least  in   a 
possibility  of  recovering'. 

Being  no?i  compos,  of  unsound  mind,  are  cer- 
tain terms  in  Law,  and  import  a  total  deprivation 
of  sense.  There  may  be  weakness  of  mind  that 
raay  render  a  Man  incapable  of  governing  himself 
from  violence  of  passion,  and  from  vice  and  ex- 
travagancies, and  yet  not  sufficient,  under  the 
Rule  of  Law,  and  the  constitution  of  this  country 
to  authorise  a  Commission  "'. 

''^Lunatic**  says  Lord  Hardicicke,  "is  a  technical 
word,  coined  in  more  ignorant  times,  as  imagin- 
ing these  Persons  were  affected  by  the  moon  ;  but 
it  is  discovered  by  Philosophy  and  ingenious  men 
that  it  is  entirely  owing  to  a  defect  of  the  organs 
of  the  Body".'*  Blackstone,  however,  seems  to 
attribute  Lunacy  to  the  influence  oftheMoon>,* 
but  the  idea,  though  very  ancient  and  preva- 
lent, is,  certainly,  considered  as  erroneous. 

The  first  proceeding  to  obtain  a  Commission  of 
Lunacy  is  to  present  a  Petition  to  the  Chancellor 
stating  the  party's  incapacity,  and  praying  a  Com- 
mission ;  accompanied  by  Affidavits  evincing  the 
Lunacy  of  the  Party.  On  this  Petition  and 
Affidavit,  a  Commission  will  be  issued  under  the 
Great  Seal,  in  which  five  Commissioners  are 
named,  though  the  attendance  of  three  is  suffi- 
cients    If  the  Commission  is  to  be  executed  in 


'  Dormer's  case,  2  P.  Wms.         "  Exparfce  Bariislev,  3  Atk, 
2(i5.  174. 

"  Exparte  Barnsley,  Q  i\tk.         >'  1  vol.  Com.  304. 
173,  •  High,  on  IdeoU  and  Luna- 

tlcsf,  242. 
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the  Countnj,  two  of  them  must  be  Barristers,  the 
remainder  Attornies,  or  such  Persons  as  the 
Chancellor  may  approve.  It"  the  Commission  is 
to  be  executed  in  or  near  Town,  the  Commis- 
sioners are  all  nominated  by  the  Chancellor. 

If  a  Caveat  has  been  entered, and  the  Commis- 
sion is  to  be  executed  in  the  Country,  the  party 
against  whom  the  Commission  is  prayed  will  have 
leave  to  present  a  list  of  Commissioners  in 
addition  to  the  list  of  the  Party  applying  for  the 
Commission  ". 

The  Commission  must  be  executed  within  a 
month  after  it  is  obtained.  Upon  notice  to  the 
Commissioners  they  issue  a  warrant  to  the  Sheriff 
of  the  place  where  the  party  resides,  directing  him 
to  summon  a  Jury  of  twenty-four  persons.  If 
the  Witnesses  will  not  voluntarily  attend,  the 
Commissioners  may  sign  and  seal  a  subpoena  to  be 
served  uponthem;  a  power  they  exercise,  not  un- 
der any  positive  provisions  of  an  Act  of  Parlia- 
ment, but  by  Implication,  and  as  necessary  to 
enable  them  to  execute  the  Commission,  the 
Commissioners  exercising  the  Authority  which 
before  belonged  to  the  Eschealor  or  Shcriff'^\  under 
the  old  Writ  ^  The  Jury,  which  must  consist 
of  at  least  twelve  persons,  are  sworn,  and  the 
Commissioners  explain   the    business    to   them; 


'' 2  Coll.  Ideot  and  Lunatics,  Sed  qu.  whether  a  writ  was 
J 52.  ever  directed  to  tlie    Escheator 

''  See  Exparte  Lund,  6  Ves.  to  enquire  of  l.uiiacy  as  iu 
784.  the   case  of    Ideotcv.    Exparte 

^  See  Fitzh.  Nat.  Brev.  530.     Southcote,  Aiuhl.  ■ill.  S.  a 

2  Yes.  401. 
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the  witnesses,  and  the  supposed  Lunatic,  if  ne- 
cessary, are  examined,  and  the  Jury  sign  the 
Inquisition  on  Paper.  On  the  following  da\  the 
Inquisition  is  engrossed  on  Parchment  and  signed 
by  the  Commissioners  and  the  Jury.  The  In- 
quisition must  be  returned  into  Chancery  within 
a  month  after  it  is  obtained*. 

The  order  that  the  Jury  shall  be  of  the  Neigh- 
bourhood is  usual,  and  is  consequential  upon  the 
direction,  that  the  Commission  shall  be  executed 
at  the  place  of  abode  ^ 

The  Commissioners  and  Jury  have  a  right  to 
inspect  the  Person  of  the  Lunatic,  and  examine 
him  before  them,  and  commonly  do,  and  this 
without  an  order  of  the  Court  for  that  purpose  ; 
and  if  the  persons  in  whose  custody  he  is,  have 
refused  to  produce  him,  the  Court  has  blamed 
them  extremely,  and  made  them  pay  costs  ^;  and 
might,  it  seems,  commit  them  ^. 

The  Non  Compos  is  entitled  to  be  present,  if  he 
thinks  proper,  at  the  execution  of  the  Commis- 
sion ''. 

The  granting  of  a  Commission  of  Lunar-y,  is 
matter  oUliscret'ion,  in  the  person  granting  it,  and 
is  not  in  all  cases  granted,  whenever  the  fact  of 
Lunacy  is  established  '. 

There  may  be  cases,    says  Lord  Eldoiij  where 

^   Highmoie  on  Ideots    and  ^  Lord  "NVenman's  case,  1  P. 

Lunatics,  p.  '242.  and   Collin-  Wms.  701. 

son,  I  vol.  140.  •■  Exi'arteCranmer,  12  Ves. 

«Expartellall,7  Ves.  2C4.  455. 

■  Exparte  Soutlicote,  2  Ves.  '  ExparteTomlinson,  18  Ves, 

405.  S.C.  Aaibl.  111.  58. 
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the  e:ranting  the  Commission,  might  for  ever  pre- 
vent a  cure  '. 

On  the  Petition  of  a  Creditor'',  or  even  of  a 
Stranger,  a  Commission  of  Lunacy  will  be  ordered 
to  be  issued,  without  regard  to  the  motives  of  the 
Person  applying  for  the  Commission  \ 

If  a  Clergyman  becomes  non  compos,  and  the 
duties  of  the  Church  are  not  performed  by  some 
other  person,  the  Churchwardens  may,  c.v  officio^ 
apply  for  a  Commission  of  Lunacy  ;  and  with  the 
permission,  or  approbation  of  the  Bishop  of  the 
Diocese,  obtain  Sequestration,  and  employ  a  pro- 
per Curate,  or  the  Bishop  or  Archbishop  may 
appoint  a  Curate"". 

A  Commission  of  Lunacy  may  be  ordered 
airainst  a  Person  resident  abroad,  to  be  executed 
in  the  county,  where  the  Mansion  House  lays  ". 
The  Commissioners  cannot  execute  the  Com- 
mission beyond  Sea,  as  in  the  case  of  a  Com- 
mission to  appoint  a  Guardian,  because  the  Au- 
thority is  not  in  them  alone,  but  in  the  Jury  too". 

When  a  Commission  issues,  the  Commissioners 

issue  their  Precept  to  the  Sheriff  to  summon  a 

.Jury,  which  must  consist  of  twelve   persons  at 

least,  and  twelve  persons  of  the  Jury  must  concur. 

A  Commission,  not  of  Lunacy,  but  in  the 
nature  of  a  Writ,  De  Lunalico  Inquircndo,  maybe 

'Ex    parte  Tomlinson,    18  '  Exparte  Ogle,  15  Ves.  112. 

Ves.  58.  ""  1  CoUinsion  on  Ideots  and 

"  In  matter  of  Bell,   1  Col-      Lunatics,  3(il. 
linson  on  Ideots  and  Lunatics,  "  ExparteSoutlicote,  Auiblj 

377  109.  S.  C.  2  Ves  401. 

!  lb,  p.  112, 
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issued,  where  the  Party  is  from  any  cause, 
whether  Age,  Disease,  Affiiclion,  or  Intem- 
perance, incapable  of  managing  Ids  own  affairs  *. 
This  doctrine,  however,  seems  to  have  sprung  up 
since  Lord  HarcUcicke's  time**,  and  was  rather 
arbitrarily  introduced;  so  much  so,  that  it  has 
more  than  once,  been  hinted,  that  some  Legisla- 
tive Provision  on  the  subject  would  be  proper. 
Many  difficult  and  delicate  cases  with  regard  to 
the  Liberty  of  the  subject  may  arise  out  of  the 
doctrine'.  Such  is  the  perishable  fabric  even  of 
the  finest  genius,  that  Lord  Somers,  the  Duke  of 
Marlborough,  Dean  Swift '^,  and  Lord  Mansfield, 
might  at  the  close  of  their  lives  have  been  made 
the  subject  of  such  a  Commission. 

The   proceedings  on  the  Commission,     to  en- 
quire whether  or  no  the  party  be    noti  compos,   are 
on  the  Law  side  of  the  Court   of  Chancery,  and 
can  only  be  redressed,    if  erroneous,    by  Writ  of 
Error,  in  the  regular  course  of  Law*". 

if  the  Nan  Compos  dies  before  office  found,  no 
Inquisition  can  be  taken  ^ 

Vagrants  only,  and  not  persons  of  Ptank  are 
within  the  Act  ^,  that  empowers  Justices  of  the 
Peace  to  take  care  of  Lunatics'*. 

*Vid.  1  vol.  Black.  Comm.      Darwin,  8Ve3.  Cfj.  and  Expar- 

p.  304.  Gibson  v.  Jeyes,  6  Ves.      te  Cranmer,  12  Ves,  415. 

273.    Ridgewav   v.  "Darwin,  8  "  "  P'om  MnrlVrouili's  eyes  the 

Ves.  65.  Exparte  Cranmer,  12         ,,     ^l""™  "^*'''°'^S'/^"^:' 

■«T        J  <-  "  AbcI  SiMUcxpires  a  driv'lier  and. 

ves.  440.  a  show." 

See  Lord    Donegal's  Case,  «  3  Bl.  Cotnm.  427. 

2  Ves.     407.     and    the     case  f  4  tJo,  127\ 

mentioned  in  p,  408,9.  before  £  17   Q^^^  2.  c.  5.  s.  20.  See 

Lordllarcourt,  also  the  48  Geo.  3,  c.  90.  J.  19, 

^  Sed  Vide  .Ridgeway    and      20, 

'  "»  2  Atk.  51. 
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Where  the  Lunatic's  fortune  is  small,  references 
to  the  Master,  in  the  first  instance,  have  been  or- 
dered, to  see  what  is  proper  to  be  allowed  the 
Lunatic  for  maintenance,  to  avoid  the  expcnce  of 
a  Commission  '.  And  where  the  Property  has 
been  small,  (^.oOO.  for  instance,)  the  Court  has, 
to  avoid  the  expenceofa  Commission  of  Lunacy, 
(which  is  about  <^  120.)  upon  Affidavits  of  the  Peti- 
tioner's mind  and  the  amount  of  her  fortune,  order- 
ed payment,  without  a  reference  to  the  Master,  of 
the  Dividends  of  the  two  next  quarters,  and  then 
to  apply  again,  by  a  short  Petition  ;  so  that  the 
Court  might  know  the  state  of  the  Party's  mind, 
and  theAmount  of  her  fortune  from  time  to  time ''. 

In  a  case  where  there  was  a  Fund  in  Court 
payable  to  the  Plaintiff,  the  Husband,  who  was  of 
too  great  imbecility,  in  consequence  of  a  paralytic 
stroke,  to  do  legal  acts,  the  Interest  was,  on  Pe- 
tition, ordered  to  be  p-aid  to  the  Wife,  from  time  to 
time'.  Mii' 

So,  where  a  Wife  became  insane,  who  was  en- 
titled to  separate  Property,  but  no  Commission 
had  issued, .and  the  Husband  made  an  application 
ibran  allowance  ;  inquiries  were  directed,  as  to  the 
Husband's  ability  to  support  her ;  but  it  seems 
that  neither  with  or  without  a  Commission  of 
Lunacy,  could  the  Chancellor  order  an  applica- 
tion of  her  separate  Income,  unless  by  way  of 
arrangement  ". 

'  Machin  r.S<ilkel(J,2Dick.         '  Bird  against   Le  Fevre,  4 

634.  uiid  tije  cases  there  men-  Bro.  Ch.  Ca.  101. 
tioued.  "'  SeeBiodiev.  Barry,2Ves» 

*  Eyre  v.  Wake,  4  Ves,  795.  and  Bea.  30.. 
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By  the  Statutes,  8  and  18  lien.  6tli,  there  ought 
to  be  a  month's  time  between  the  return  of  the 
Inquisition,  and  the  Grant  of  the  custody  and 
Land,  to  enable  Parties  to  come  in  and  tender  a 
Traverse  ". 

A  Traverse  may  be  tendered  at  any  time",  upon 
giving  Security  to  the  value  of  two  3'ears' profits 
of  the  Lands  p. 

The  uniform  return  in  Inquisitions  of  Lunacy, 
except  in  a  few  instances  is,  Lunaticus;  non  compos 
mentis ;  or,  insanwmentis,  or  since  the  proceedings 
have  been  in  English,  of  unsound  mi?id'K  A  return, 
that  A.  B.  is  incapable  of  governing  himself  and 
his  Lands,  &c.  is  a  void  return  \ 

The  return  to  the  Inquisition  cannot  be  ob- 
jected to,  because  it  merely  states  the  Party  to  be 
a  Lunatic,  and  the  time  the  Lunatic  has  been  so, 
but  does  not  state  that  the  Lunatic  has,  or  has  not, 
lucid  Intervals  '. 

If  there  is  any  misbehaviour  in  the  execution 
of  an  Inquisition,  it  will  be  examined  into,  and 
if  the  Court  see  cause  they  may  quash  it,  and 
direct  a  new  Commission'. 

A  Melius  Inquirctidum  is  grantable  only  at  the 
instance  of  the  Crown,  which  cannot  trav^erse  as 
the  subject  can". 

It  is  not  unusual  for  the  Chancellor  to  inquire 

"  ExparteRoberts,3  Atk.  7.  *  Exparte    "NVragg,    5    Ves. 

°  2  Edward  Gth.  450. 

J"  1  CoUinson,  1U9.  '  Exparte  Roberts,    3  Atk. 

''  Exparte    Barnsley,  3  Atk.  6.  Exparte   Banisley,   3    Atk, 

I7l.  and  see  Exparte  Craumer,  185. 

12  Ves.  455.  •  3  Atk   0. 

'  lb.  3  Atk.  ICS.  etc. 
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hy  inspection  ?t.her  mi  Inquisition  returned';  but 
if  upon  such  inspection  he  is  doubtful,  he  puts 
the  Party  to  his  Traverse  as  provided  by  the  Sta- 
tute ". 

It  has  been  held  that  a  Traverse  cannot  be  had 
without  the  consent  of  the  Chancellor ",  though 
the  Statute  seems  to  entitle  the  Party  to  it  as  of 
right. 

And  where  a  Person  has  been  found  a  Lunatic 
under  two  Inquisitions,  the  Court  will  not  allow 
him  to  traverse  the  second'^;  but  the  Chancellor 
may  afterwards  direct  an  Issued 

It  is  clear,  the  Custody  of  the  Lunatic  cannot 
be  suspended  without  leave  of  the  Court ;  and 
on  that  account,  probably,  applications  were  made 
for  the  consent  of  the  Court  to  traverse''.  Not 
only  the  Lunatic,  but  the  Heir  of  the  Lunatic,  is- 
bound  upon  the  traverse  of  the  Inquisition  ''. 

The  Act  of  the  34  Edw.  3d.  c.  1 1,  gives  the 
Lunatic  a  right  to  traverse,  and  by  the  2d  Edw. 
6th.  c.  8.  s.  6,  it  is  very  fully  provided,  "  if  any 
shall  be  untruly  found  Lunatic,  or  Ideot,  that 
every  person  or  persons  grieved  by  any  such  office 
or  Inquisition,  shall  and  may   have    his  or  their 

'  See  Skin.  5.  Grown,   653.  and  Lane's   En-' 

*  2  Edw.  Gth,  c.  8.  s.  6.  tries,  05'2,  precedents  ofa  Tra- 
3  Atk.G.  Jil2.  verse  ;  and  for  the  doctrine  of 

"^  Atk.  6  Sir  John  Cutt'*  traversing  aii  Inquisition,  Vid. 

Case,  Ley,  80,7.  but  see  Ex-  4  Co.  54".  the  case  of  th»  Com- 

parte  Barnsley,  3  Atk.  185,  monality  of  the  Sadiers  ;   and 

y  Exparte   Barnsley,  3  Atk.  8  Co.    I(i8.    Paris  Stoughton's 

184.  Case,  Sir  T.  Jones,  198.  Show, 

'  Exparte  Holy  land,  11  Vcs.  199.    Skinu.  45.  b.  C.  3  Atk. 

10  7. 

•  3  Atk.  0.  Vid.  in  Stone's  "  Robert's  Case,  3  Atk.  312, 
Case  inTreniaine's  Pleas  of  the 
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traverse  to  the  same,  immediately,  or  after,  at  his 
or  their  pleasure,  and  proc3ed  to  Trial  therein,  and 
have  like  remedy  and  advantage,  as  in  other  cases 
of  traverse  upon  untrue  inquisitions  or  offices 
foundeii." 

A  Person  cannot  traverse  an  Inquisition  with- 
out bringing  the  Lunatic  in  propria  persona  he^ove 
the  Court**.  It  is  the  same  as  io  Id  cots.  With 
respect  to  Ideots,  the  Rule  is  laid  down  in  Fitzher- 
bert  %and  the  Rule  is  the  same  as  to  Lunatics  ^ 
An  Ideot  cannot  traverse  by  attorney,  but  a  Luna- 
tic may. 

Upon  a  Petition  of  the  Lunatic  to  the  Chancel- 
lor, or  if  the  Lunatic  be  a  married  Woman,  upon 
a  Petition  of  the  Husband  and  Wife  for  leave  to 
traverse  the  Inquisition,  theTraverse  is  allowed, a^ 
of  Wi>/ii,  and  Proceedings  under  the  Commission, 
and  taking  possession  of  the  Property  are  suspend- 
ed. The  Pleading  a  Traverse  is  short.  You  merely 
state  the  Inquisition,  take  the  common  Traverse 
upon  it,  and  the  Attorney  General  joins  issue  ; 
and  the  Record  may  then  be  immediately  sent  to 
the  Court  of  King's  Bench  *^';  the  only  Court  in 
which  a  Traverse  can  be  tried''. 

If  the  Commission  is  traversed  with  success, 
no  Costs  can  be  given  to  the  Party  taking  out  the 
Commission,    however  meritorious  ;    because,  no 

*  In  the  matter   of  Heli,  3  «  Exparte   Wrag;g,    5    Ves. 

Atk.  G35.  4ry2.  S.  C.  5  Ves.  S3;i. 

■  •  Fitzh.  Nat.  Bre.   532.  «nd  "  See  ou  this  subject,  4  Burr, 

see  Anon.  IMoseluv,  171.  851. 
'3  Atk.  035.  Anibl.112. 

VOL.   II.  P  V 
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Property  coming  to  the  Possession  of  the  Crown, 
there  is  no  fund  out  of  which  to  pay  them'. 

A  Person  having  an  Interest  under  a  contract 
with  the  Lunatic,  an  alienee  for  instance'',  or  a 
person  who  has  contracted  to  sell  property  to  the 
Non  Compos\  is  entitled  to  traverse'"  ;  but  a  mere 
Stranger,  having  no  Interest,  is  not,  it  seems, 
allowed  to  traverse".  If  a  Party  submitting  to  a 
Traverse,  refuses  afterwards  to  be  bound  by  it,  it 
is  considered  as  a  Contempt ''. 

An  improper  attempt  to  traverse,  will  be  dis- 
missed with  Costs  ^. 

An  Inquisition  is  only  presumptive  evidence  of 
Insanity,  and  not  conclusive  :  so  that  uponan  Ac- 
tion in  respect  of  any  Contract  or  Deed,  it  is  for  a 
Jury  to  determine,  whether  at  the  time  of  exe- 
cuting it  the  party  was  non  compos^  though  by  the 
Inquisition  he  was  found  to  be  7ion  compos  at  such 
period  '^. 

So,  if  the  question  of  sanity  arises  in  a  Court 
of  Equity,  an  Issue  will  be  directed  ^ 

A  Commission  of  Lunacy  may  be  superseded, 
if  the  Party  is  improperly,   or  irregularly  "    found 

'  Ex  parte  Feme,  5Ves.  832.  •  Exparte  Roberts,  3  Atk. 

*  Exparte   Roberts,    3  Atk.  308. 

312.  and  see  15  Vii),  Abr.  141.  "  1  CoUinson   Id.  and  Lnn.. 

'    Exparte   Morley,   9  Ves.  4()2. 

478.  '  Faulderv.   Silk,  mention- 

•■  Exparte  Hall,  7  Ves.  202.  ed,    1  CoUinson    on   Id.    and 

°  Exparte  Ward,  0  Ves.  579.  Lun.  396. 

Sed    Vid.    Exparte  Soutbcote,  '  Hall  v.  Warrrn,  9  Ves.  005. 

Ambl.  112.  '  Exparte  Robertti,3  Atk.  C. 
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non  compos,  and  a  Caveat  may  be  entered  by  the 
person  against  whom  the  Commission  has  issued, 
or  any  Individual  on  his  behalf  against  the  ap- 
pointment of  Committees,  on  the  ground  that  he 
has  unjustly  been  found  a  Lunatic  ;  and  upon  a 
Petition  by  the  Lunatic  or  such  other  person, 
in  his  name*  to  supersede  the  Commission,  a 
time  will  be  appointed  for  his  personal  appearance, 
before  the  Chancellor,  in  order  to  be  inspected 
and  examined  ;  but  without  very  strong  evidence, 
and  the  Affidavits  of  eminent  Physicians,  as  to 
his  sanity  and  capacity,  the  Chancellor  will  not 
set  aside  the  verdict  of  the  Jury  ". 

In  one  case  when  the  Lunatic  was  recovered, 
and  examined  in  Court,  the  Commission  was  su- 
perseded, and  the  Recognizance  of  the  Commit- 
tee ordered  to  be  vacated,  the  Lunatic  declaring 
himself  satisfied  with  the  account ''. 

In  another  case,  a  Lunatic  having  recovered  his 
understanding,  petitioned  to  have  the  Com* 
mission  superseded,  but  the  Court  only  super- 
seded it  for  some  months,  to  see  if  he  was  per- 
fectly recovered,  because  he  had  often  relapsed, 
and  was  found  by  the  Inquisition  a  Lunatic  with 
lucid  intervals  '\  An  Issue  is  sometimes  direct- 
ed \ 


'  Exparte  Stanley,     1    Ves.         "  Mos.  78. 
25.  *  Mos.  4-21. 

"  Harrison's  CIi.  Prac.  383.         "  Exparte   Stanley,    1  Ves. 

Newl.  edition,   1    CoUiusou  on  25. 
Id.  and  Lun.   324. 

P  P  2 
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In  order  to  supersede  a  Commission,  Lord 
Tliurlow  was  of  opinion,  that  where  Lunacy  is  once 
established  by  clear  evidence,  the  Party  ought  to 
be  restored  to  as  perfect  a  state  of  mind  as  he  had 
before ;  and  that  should  be  proved  by  evidence 
as  clear  and  satisfactory  ^\  hut  Lord  Eldon  did  not 
concur  in  that  proposition  :  something  less  than 
the  same  perfection  of  mind,  he  thought,  would 
be  sufficient  ^ 

A  Commission  of  Lunacy  kept  back  for  seve- 
ral years  without  putting  it  in  execution^  is  a  con- 
tempt of  the  Court,  and  will  be  discharged  with 
Costs  *. 

If  upon  the  return  of  the  Inquisition  the  Party 
is  found  a  Lunatic,  and  such  finding  is  not  tra- 
versed, or  the  Commission  superseded.  Com- 
mittees of  his  Person  and  Estate,  are  by  Letters 
Patent,  appointed  by  the  Chancellor  under  the 
Authority  derived  to  him  from  the  King's  Sign 
Manual.  The  Chancellor  (unless  the  Estate  is 
extremely  small,)  usually  refers  it  to  a  Master  to 
approve  of  a  proper  person  to  act  as  Committee  *. 

The  Committee  of  the  Person  is  frequently 
appointed  Committee  of  the  Estate  also". 

A  Master  in  Chancery  cannot  be  appointed 
Committee  of  the  Lunatic's  Estate*^. 


y  Attorney  General  v,  Parn-         •  2  Atk.  62. 
ther,  3  Bio.  C.  C.  444.  »  See  1  Colliiison,  194,  5, 

*  Exparte  Holyland,  11  Vea.         *  lb.  25G. 
10.  "  Exparte   Fletcher,  C  Ves. 

427. 
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Where  no  one  can  be  procured  to  act  as  Com- 
mitleeof  the  Estate,  a  Receiver  may  be  appointed 
with  a  Salary,  upon  giving  such  Security  to  the 
Attorney  General,  as  a  Committee  does'.  In 
cases,  likewise,  where  the  Committee  resides  at  a 
distance  from  the  Estate^;  or  is  infirm,  or  where  it 
has  not  been  thought  expedient  to  intrust  the 
Committee  with  the  property,  a  Receiver  has 
been  appointed^. 

In  one  case,  the  Brother  of  the  Committee,  not 
being  able  to  give  the  usual  Security  required 
from  a  Committee,  was  appointed  Committee  of 
the  Personal  Estate  of  the  Lunatic,  with  a  restric- 
tion not  to  receive  any  sums  of  Money  part  of  the 
Lunatic's  Estate  ;  and  a  Receiver  was  appointed 
to  account  and  pay  the  balance  to  the  Accountant 
General,  after  paying  what  should  be  allowed  to 
the  Petitioner  for  maintenance  of  the  Lunatic  ''. 

The  old  Rule  adverted  to  by  Blackstone\  and 
with  seeming  approbation,  that  the  next  of  Kin  of 
a  Lunatic  if  entitled  to  his  Real  Estate  upon  his 
death,  could  not  be  a  Committee  of  his  person, 
has  not  been  adhered  to  for  a  great  length  ottime ''; 
nor  is  it  an  objection  to  a  Committee  that  he  is 
the  next  of  Kin  to  the  Lunatic,  and  will  come  in 


*  Exi.arte  Warren,  10  Ve^.  "^  F,x  parte  Billinghurst, 
C12.  Ambl.  104. 

'  1  CoUinson's  Id.  and  Lun.         '  1  Com,  GOo. 

59  ^  Exparte  Cockayne,  7  Ves. 

I  lb.  257.  501.  and  see  exparte  Seaman, 

1  Colli iison,  207.  Dorniei'i 
case,  2  P.  Wras.  202. 
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for  a  Share  of  his  Personal  Property  under  the 
Statute  of  Distribution'. 

It  is  usual  to  take  15onds  from  Committees 
to  account  and  submit  to  orders,  but  it  does  not 
appear  to  be  absolutely  necessary,  for  orders  may 
be  enforced  independent  of  the  Bond";  and  where 
Bonds  have  been  taken,  they  have  on  circum- 
stances been  ordered  to  be  delivered  up",  or 
greater  Security  taken". 

So  with  regard  to  Committees  finding  Securities, 
the  Chancellor,  it  seems,  exercises  a  discretion. 
A  Bond  by  the  Committee  and  two  Sureties,  ap- 
proved of  by  the  Attorney  General,  at  double  the 
amount  of  the  outstanding  Estate,  is  what  is 
usuall}'  required  '\ 

It  has  been  found  inconvenient  to  grant  the 
custody  of  a  Lunatic  to  two  ''j  for  being  a  joint 
grant,  and  a  mere  authority  without  any  Interest, 
the  death  of  one  determines  the  right  to  the  Cus- 
tody of  the  Lunatic ':  it  is,  however,  in  practice, 
usually  done  *. 

If  the  Committee  of  a  Lunatic  becomes  a  Bank- 
rupt, it    is  a   ground    for  his  removal;    but   the 

'  ExparteNeal,   2  P.  Wms.  °   Exparte   Pereira,    2  Ves. 

544.  The  arguments  urged  for  674. 

the  decision  in    this    case,    as  ^  1  CoUinson's  Id.  and  Lun. 

■well    as  in    Exparte    laullow,  202,  3, 

lb.  p,   638.  are  not  very  forci-  "^    Ex    parte  I.udlow,    2    P. 

ble,  though  the  decision  itself  Wms.  038. 

seems  proper,  '  Ex  parte  I.yne,    For.  143. 

""    Ex     parte       GrimRtone,  and  see  Fq.  Cas.  Abr.  583, 

Ambl.  707.  Exparte   Roberts,  *  1   CoUinson,  227.    see  For. 

3  Atk.  5,  308.  143.  S.  P.  Anon.  M.  S. 

■  Exparte  Northlight,  2  Ves. 
fi73. 
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Custody  of  the  person  will  not  be  changed,  if  it 
is  necessary  to  the  comfort  of  the  Lunatic  '. 

If  persons  in  whose  custody  the  Lunatic  is, 
refuse  to  deliver  him  to  the  Committee,  they 
incur  a  contempt  of  Court,  and  may  be  com- 
mitted; nor  is  ^n  habeas  corpus  necessary",  but 
may  be  had  recourse  to  if  considered  as  eligible". 

The  Committee  of  a  Lunatic's  Estate  is  never 
allowed  any  thing  for  his  Care  and  Trouble'';  but, 
under  circumstances,  the  Court  will  increase  the 
allowance  of  maintenance,  which  will  operate  as 
an  allowance  for  Trouble*.  A  Committee  will  not 
be  allowed  Monies  expended  on  the  Lunatic's 
Estate,  if  laid  out  without  a  previous  application 
to  the  Court';  and  if  the  Committee  has  not 
passed  his  Accounts  regularly  according  to  his 
Recognizance,  and  as  required  by  the  General 
Order  y,  he  will  not  be  allowed  A/*  Costs^;  nor  is  a 
Committee  suffered  to  pass  his  Accounts,  with- 
out referring  them  to  the  Master  to  see  what  sums 
he  has  had  in  his  hands  from  time  to  time,  and  if 
he  is  found  to  have  kept  Money  in  his  hands  un- 
necessarily, he  must  pay  Literest  for  it*. 

In  passing  accounts  from  time  to  time  of  a 
Lunatic's  Estate,  notice  should  be  always  given  to 

'  Exparte  Mildmuy,  3  Ves.  torney   General  v.   Vigor,    11 

2.  and  see   Smith    v.    Bate,    2  Ves.  563. 

Dick.  ()31.  ^  15  December,  1792. 

"  Exparte  I'lanmer,  12  Ves.  '    Exjiarte    Clarke,    1   Ve«. 

455.  jun.  290. 

''  Blunt  V.  Clitherow,  C  Ves.  *See  Exparte Hilliard,  1  Ves. 

802.  Anon.  10  Ves.  104.  jun.  90.  Exparte  Catton,  1  Ves. 

'  Ambl.  78.  jun.    15G.     an<i     see     Expaite 

'Exparte    Marton,    11  Ves.  Cliuraley,      ib,      Pococke     t. 

397.  Exparte  Hilbert,  ib.  At-  Riddington,  5  S'^es,  794. 
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such  of  the  Limr^ic's  relations  to  attend  before 
the  Master  to  check  the  account,  as  would  be 
entitled  to  a  share  of  his  Estate,  if  he  had  been 
dead  intestate ;  but  they  are  not  to  be  allowed 
the  Costs  of  such  attendance,  unless  some  special 
case  be  laid  before  the  Court**. 

If  a  Committee  disobeys  an  order  to  pass  his 
Accounts,  it  is  punishable  as  a  Contempt. 

A  Bill  lies  by  the  Attorney  General  on  behalf  of 
a  Lunatic,  against  his  Committee,  for  an  Account 
of,  and  to  secure,  the  Lunatic's  Property*. 

The  Committee  of  a  Lunatic  cannot  make 
Leases  nor  incumber  the  Lunatic's  Estate,  with- 
out leave  of  the  Court '^. 

By  the  11  Geo.  3.  c.  ."^O.  a  Committee  may, 
under  the  Authority  of  the  Great  Seal,  renew 
Leases  upon  Lives,  the  fmes  payable  upon  such 
renewal,  to  be  applied  as  the  Chancellor  shall 
direct. 

Where  a  Lunatic  has  an  Estate  for  Life,  or  other 
Estate,  with  a  power  of  granting  Leases  for  Lives 
or  years,  such  power  may  be  executed  by  the 
Committee,  under  the  direction  of  the  Great 
Seal*. 

So,  a  Committee,  under  the  direction  of  the 
Chancellor,  may  surrender  Leases,  in  order  to  ob- 
tain Renewals  for  the  benefitofthe  Lunatic;  but 


*  Exparte   Wright,    2  Ves.  *  Foster     v.    IVIarchant,     1 

25.  Vern.    202.    See    43   Geo.  3. 

'^  Attorney  Ceneral  v.  Parn-  c.  75.  s.  4. 

ther,  2  Dick.  748.  •  43  Geo.  3.  c.  75.  s.  3. 
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such  renewed  leases   operate  to  the  same  uses  as 
the  former  leases  ^ 

The  Assets  of  a  Non  Compos  after  his  death,  are 
distributable  only  by  Bill*^. 

A  Motion,  therefore,  by  the  Committee  after 
the  death  of  the  Lunatic,  fora  reference  to  ascer- 
tain his  next  of  Kin,  in  order  that  the  Money  in 
his  hands  might  be  distributs-d,  was  refused  ;  such 
reference  being  made  only  on  a  Bill  filed  against 
the  Committee  for  an  account  of  the  Lunatic's 
Property  **. 

If  the  Committee  misconducts  himself,  or  be- 
comes Bankrupt '',  he  will  be  removed. 

The  Lunatic's  Estate,  though  in  Irelandor  Scot- 
land, is  under  the  Jurisdiction  of  the  Chancellor'. 
In    the  management  of  the   Lunatic's  Estate, 
the  benefit   and   comfort  of  the  Lunatic,    where 
DO  Creditor  complains,  is  the  great   object  of  the 
Court  ■",    without    looking    to    the    interests   of 
those,    who    upon  his  death   may  have  eventual 
rights  of  succession".     The    Chancellor  adminis- 
ters the  Lunatic's  Estate,  tanquam  bonus  pater/a- 
milias  °.       The    Court    may    apply  the  personal 
Estate  in  payment  of  the  debts  to  any  extent,  and 
will  take  every  advantage  that  tends  fairly  towards 

^  29  Geo.  2.  c.  31.  see    contra  as    to    Ireland   in 

K  >Vigg  V.    Tyler,    2   Dick,  niatter  of    Duchess  of   Chan- 

552.  dois,  1  Sch.    and  Lefr.  301. 

"  Gilbert  exparte,  1  Ball  and  "  Dormer's  Case,  2  P.  Wms. 

Bea.  297.  265.  Kxparte  Clmmley,  1  Ves. 

'  Lloyd  V.  Mar,  2  Dick.  460.  Jan.  296.   Exparte  Baker,    6 

Exparte  Joaes,  13  Ves.  313.  Ves.  8. 

"  1  Ci)lliiikion,  ;jl3.  "  Oxenden  V.  Lord  Coaipton, 

'   See   Exparte   IMarchioness  2  Ves.  Jan.   70.  and  S.   C.  4 

ofAnnandale,    Ambl.    80.  but  Bro.    C  C.  233. 

•  lb.  73. 
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ordinary  improvement,  considering  only  the  im- 
mediate Interest  of  the  Proprietor;  but  consis- 
tently with  that,  alteration  of  property  is  as  far  as 
possible  to  be  avoided  p,  and  care  taken,  that  no- 
thing extraordinary  is  attempted,  as  Estates 
bonght,   or  Interests  disposed  of''. 

The  Committee  of  a  Lunatic's  Estate,  is  not 
authorised  to  purchase  real  Estate  with  savings, 
and  alter  the  nature  of  the  Property  ;  and  Land 
so  purchased,  will  be  considered  as  personal  Es- 
tate'. 

There  is  no  Equity  between  the  real  and  the 
personal  representatives,  after  the  death  of  a 
Lunatic,  to  have  property  which  was  altered  by 
the  Court,  restored  ;  therefore,  the  produce  of 
Timber  on  the  Estate  of  a  Lunatic,  cut  and  sold 
by  order,  on  a  report  that  it  would  be  for  his 
benefit,  is  personal  assets  \ 

The  Estate,  as  the  Statute^  provides,  is  to  be 
preserved  from  Waste ;  but  that  is  to  be  under- 
stood with  latitude;  for  repairs  and  payment  of 
Mortgage  Debts,  are  not  within  it". 

A  Committee  of  the  real  Estate  of  a  Lunatic, 
may  exercise  the  same  power  over  it  in  regard 


P  Sae  Arubl.  81.  Ves.  jun.  453.  Same  cases  re- 

^  lb.  puitcd,     3    Bro.  C.  C.  510. 

'  Dudley  V.  AiKllt'y,2Vern.  4  Hio   231. 
192.  S.  C."l  Dick.  l(i.  ■  17  Edw.  2.  c  10. 

»  Oxiiidoii  v.I.ord  Compton,         *  Ex   parte    Grimstone,   see 

2  Ve>.  jun.  09.   S.   C.  on  Fe-  2  Ves.  jun,    75.  in  note.  S.  C. 

titiou,  ex   [jarte   Bromtkld,   1  Ambl.  708.  4  Bro.  C.  C.  238. 
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to  cutting    Timber   for  repairs,   as  any  discreet 

owner  might  do''. 

Money  may  be  laid  out  in  Improvements,  if 
no  good  reason  be  shewn  why  it  should  not". 
But  in  these  cases  the  Committee  acts  at  his 
peril,  unless  he  has  previously  procured  an  order 
of  the  Courts  which  it  is  always  prudent  to  ob- 
tain. 

If  a  Trustee  of  Money  in  the  Funds  be  non 
compos,  the  Bank  must  transfer  the   same  as  the 
Court  of  Chancery  or  Exchequer  shaW  direct  ^  but 
a  Lunatic  abroad,  under  a  judicial  proceeding  in 
Amsterdam,    in    the  nature    of  a  Commission  of 
Lunacy,  is  not  within  the  provisions  of  the  Act*. 
The  Committee  of  a  Non  Compos  may  under 
the  Directions   of  the  Chancellor,    compleat  the 
contracts  or   engagements  made,    when  the  Lu- 
natic was  of  sound  mind**. 

Debts,  (unless  for  necessaries)  contracted  by  a 
Non  Compos  are  not  binding  ;  but  are,  if  contracted 
before  he  was  non  compos  :  and  an  action  may  be 
brought  against  him,  and  his  person  may  betaken 
jn  execution''. 

The  Creditors  of  a  Clergyman  non  compos,  may 
sequester  his   living**;   and  a  Creditor  may  take 


"  2  Atk.  407.  *  Sylva  v.  Du  Costa,  8  Ves. 

"  2  Ves.    jun.    75.    in  note;  31('. 

and  see    Sergesou    v.     Sealy,  *  43  Ceo.  3.  c.  75.  s.  1. 

2  Atk.  413.    but  see  1  Vern.  "^  See  1  C'ollinsoii  on  Id.  and 

2(i3.  Lun.   37G.    and    13  Ves.   5t)U. 

^  See   10  Ves.  104.  and  ex  there  cited, 

parte  Hilbert,  11  Ves.  397.  t  ^^  ^'^'*-  ^'^-' 

'  oC  Geo.  3.  c.  90.  s.  1. 
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leasehold  property  of  the  Lunatic,  in  execution, 
and  the  Chancellor  cannot  restrain  it^ 

Formerly,  the  Chancellor  could  not,  upon  a  pe- 
tition in  lunacy,  order  part  of  the  Lunatic's  real 
Estate  to  be  sold  for  payment  of  his  Debts, 
to  prevent  a  Bill  by  Creditors  ^  But  a  Committee 
may  now,  in  pursuance  of  the  Statute*^,  order  the 
Estate  to  be  sold  for  those  and  other  purposes'",  and 
at  the  Discretion,  and  under  the  directions  of  the 
Great  Seal,  raise  money  on  a  Mortgage  of  the 
Lunatic's  Estate,  for  payment  of  Debts;  but 
Money  in  the  Funds,  will  not,  though  under  the 
controul  of  the  Chancellor ',  be  applied  in  payment 
of  the  Lunatic's  Debts,  unless  it  be  necessary  for 
his  accommodation  ^.  There  is  no  instance  of  an 
order  on  behalf  of  Creditors,  putting  the  Lunatic 
in  a  state  of  absolute  want. 

If  a  Lunatic,  found  such  by  inquisition',  be  a 
Mortgagee,  the  Court  under  the  Statute,  4  Geo.  2. 
c.  10.  may  order  a  Conveyance ;  and  where  one 
was  declared  a  Lunatic  at  Hcwiburg/i,  and  a  Cu- 
rator appointed  there,  the  Lunatic  and  Curator 
were  ordered  to  join  in  a  Conveyance'". 

By  the  same  Act ",  a  Non  Compos^  or  Committee 
in  his  name,  may  convey  Property,  of  which  he 

•  Ex    parte  Dikes,    8   Ves.         '  See  30  Geo.  8.  c.  90.  s.  3. 
81  '  Ex  parte  Hastings,  14  Ves. 

*  Ex   parte   Smith,  5   Ves.     182. 

550.  and   see  exparte  Dikes,  8         ^  See  exparte  Gillam,  2  Ves. 

Ves.  79.  jun.  587. 

»  43  Geo.  3.  c.  75.  *"  Ex  parte   Marchioness   of 

^  See  ]  Collinbon  on  Id.  and  Annandale,  Anibl.  80. 

Lun.  284.  "  4  Geo.  2.  c.  10. 
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is  a  Trustee  to  the  persons  beneficially  entitled, 
or  as  they  shall  direct. 

The  Tenant  of  a  Lunatic's  Estate,  may  be  re- 
strained on  Petition  from  committing  waste, 
though  no  Bill  be  filed  \ 

Neither  the  Lunatic,  nor  his  Committee,  can 
present  to  a  vacant  benefice,  but  the  Chancellor 
must  present'';  and  he  usually  presents  a  relation 
of  the  Non  Covipos. 

The  Chancellor  may  order  maintenance  for  the 
Children  of  the  Lunatic",  or  a  sum  for  their 
advancement,  or  payment  o^i\\e\x debts'^. 

In  case  a  visitor  of  a  charitable  Institution  be- 
come non  compos,  the  visitatorial  authority  de- 
volves upon  the  Crown,  to  be  exercised  by  the 
Chancellor^ 

Formerly,  it  seems,  the  Committee  of  a  Non 
Compos,  could  not,  in  any  case,  grant  copyholds, 
he  having  no  Estate  in  the  Manor ;  but,  singular 
as  it  may  appear,  the  Non  Compos  might,  by  his 
steward,  make  such  grants,  according^  to  the 
custom  of  the  Manor  ^;  and  now  by  the  Statute. 
43  Geo.  3.  c.  75.  the  Copyhold  Estates  of  Per- 
sons found  Lunatic,  or  of  unsound  mind,  may, 


•  In  the  matterof  Creagh,  a  *1    Collins.    Id.    and  Lun. 

Lunatic,  1  Ball  and  Bea.  108.  3C3.  and  Attorney  General   v. 

"  3  Bac.  Abr.  295.  Dixie,    13  Ves.    519.  and   ex 

•=    Foster     V.    Marchant,    1  parte    Bosworth    School,    ib. 

Vern.  '2()2.  535.  there  cited. 

"*     See   cases  mentioned,    1  '  Hleuit's  Case,    Leon.    47. 

Collinson  on     Id.    and    Lun.  cit.  1  CoUinson  454. 
29G,  7. 
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under  the  directions  of  the  Great  Seal,  be  soM^ 
charged,,  or  incumbered  by  way  of  Mortgage,  or 
otherwisCj  as  shall  be  deemed  most  expedient  for 
raising  such  sums  of  Money,  as  shall  be  necessary 
for  the  payment  of  their  debts,  or  performance 
of  their  contracts  or  engagements,  and  a  power 
is  given  to  grant  Leases,  under  the  directions  of 
the  Great  Seal. 

A  Non  Compos^  it  has  been  determined,  may 
be  Steward  of  a  Manor,  and  as  such,  grant  Copy- 
hold Estates'. 

If  a  Lunatic  be  a  Trustee  of  Stocky  and  re- 
fuses to  transfer,  a  Transfer  may  be  ordered  in 
pursuance  of  a  late  Statute'';  nor  is  it  necessary 
in  order  to  obtain  relief  under  this  Act,  that  the 
lunacy  should  be  found  by  Inquisition,  if  other- 
wise made  apparent'. 

If  a  charge  on  a  Lunatic's  Estate,  falls  in  to 
him,  as  representative  of  his  Sister,  it  sinks  for 
the  Benefit  of  the   Heir"". 

The  Chancellor  may  alter  or  discharge  an  order 
of  his  Predecessor  ". 

An  Order  does  not  abate  by  the  Lunatic's 
death,  but  any  party  may  still  prosecute  it,   and 

'  3Iir,  c.  2.  s.  20.  Shepherd  trine  in  exparteGiUham,2Ve8f 
G.  115.  Bryd.  09.  cited  1  Jun.  587. 
Collinsoii  on  Ideots and  Luna-  ""  Lord  Corapton  v.  Oxen- 
tics  455.  den,  Bart.  4  Bro.  C.  C.  397. 
*  ;i()  Geo.  3.  c.  90.  s.  1.  S.  C.  2  Ves.  Jun.  201. 
'  Sims  V.  Naylor,  4  V^es.  300.  "  Lord  Anandale's  Case,  4 
overiuling,  it  seems,  the  doc-  Bro.    C.  C.     235.     Ludlam's 

case  mentioned  in  1  CoUinson 

'  104. 
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procure  the  Master's  Report";  and  orders  in  lu- 
nacy may  be  made  after  the  death  of  the  Lunatic, 
upon  a  Report  made,  or  petition  presented,  pre- 
vious to  the  Lunatic's  death 'i. 

The  Chancellor  has  refused  access  to  a  Lunatic 
by  a  person  entitled  upon  the  death  of  the  Lu- 
natic, in  default  of  an  appointment  by  her,  to  see 
whether  she  was  in  a  state  to  exercise  the  power. 
There  is  no  instance  of  an  order  for  access  to  the 
Lunatic,  upon  the  principle  o^quia  timef^. 

By  the  \6  Geo.  3.  c.  30.  it  is  provided,  that 
the  marriage  of  a  person  duly  found  a  Lunatic, 
shall  be  null  and  void,  unless  he  be  previously 
declared  sane  by  the  Lord  Chancellor,  or  his 
Trustees ;  but  it  seems  necessary  that  the  mar- 
riage of  a  Lunatic  should  be  declared  void  by  a 
sentence  of  the  Ecclesiastical  Court'.  A  person 
marrying  a  Non  Compos,  the  custody  of  whom  has 
been  consigned  to  a  Committee,  is  a  contempt  of 
Court";  and  persons  accessary  to  the  marriage  of  a 
Non  Compos^  would,  it  seems,  be  ordered  to  attend 
the  Court,  and  on  refusal  committed*. 

It  is  not  within  the  plan  of  this  Work  to  con- 
sider the  doctrines  of  the  Common  Law,  re- 
specting   Ideots   or   Lunatics.       For,  these   the 


»    Ex   parte   Armstrong,   3  '  Ashe's  Case,  Pre.  Ch.  203. 

Bro.  C.  C.  238,  Eq.  Cas.  Abr.  278. 

P  Ex  parte  Grimston,  Ambl.  '  Stuart  v.   Taylor,   9  Mod. 

70G.   Ex  parte  M'Dougal,  12  98.  This   was    tlie    case  of  un 

Ves.  384.  ideot,  but  tlie  same  doctrine 

*  Ex  parte  Lyttleton,  6  V^es.  seems  applicable,  in  priuciple^ 

7.  to  a  lunatic. 

■^  Ex    parte  Turing,    1  Ves. 
andBea.  140. 
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Reader  is  referred  to  the  Common  Law  Writers; 
Their  liability  in  civil  and  in  criminal  cases,  is 
copiously  treated  of  in  those  Writers.  With  ^ 
few  observations,  therefore,  vvc  shall  close  this 
subject  of  the  Chancellor's  Jurisdiction. 

If  an  action  for  debt  is  brought  by  a  Lunatic, 
the  Creditor  may  petition  for  a  Commission  of 
Lunacy,  and  all  legal  proceedings  will  be  staid 
on  payment  of  the  Money  into  Court". 

Suits  may  be  instituted  in  equity  on  the  be- 
half of  a  Noti  Compos". 

So,  Suits  may  be  brought  against  a  Non  Compos, 
The  mode  in  which  the  answer  must  be  put  in, 
in  such  case,  has  before  been  adverted  to"*. 

It  seems,  that  a  Lunatic  cannot  plead  his  lu- 
nacy, either  at  Law  ^,  or  in  Equity  ^  ;  but  after  an. 
Inquisition  found,  his  Committee,  it  seems,  may, 
and  in  a  Suit  by  him  and  the  Lunatic,  may 
avoid  his  acts  from  the  time  he  is  found  to  have 
been  noncompos\  In  some  cases  the  Lunatic  has 
not  been  allowed  to  be  a  party  to  a  Suit,  to  be 
Relieved  against  an  act  done  during  his  lunacy ",  as 
it  would  have  theeffect  of  stultifying  himself;  but 
it  has  been  held  he  may  be  a  party  to  a  suit  to  en- 

"  1   Collins.    Id.   and    Lun.  Co.  124.  1  Fonbl.   Eq.   48.    n. 

341.  (F.)  Sed  vid.  Yates  v.  Boen,  2 

''  Attorney  General  v.  Tiler,  Str.  11G4. 
I  Dick.  378.  '■   Clarke   v.  Clerk,  2  Vern. 

*   Ante,  p.  223.  412.    Addison   v.     Dawson,    2 

"See  Stroud    v.    Marshall,  Vern.  078.   cit.  1   Fonbl.    Eq. 

Cro.  V:\iz  29S.  IJ.  4.  and  Cross  48.  n.  (E). 
r.  Andrews,  ih.  ()22.  *  Attorney    General   on   the 

y  See  1  CoUiiison  on  Id.  and  part  of  Smith  v.  Packhurst,  1 

Lun.  402.   Beverlev's  Case,    4  Cb.  Cas.  112. 
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force  performance  of  an  Agreement  entered  into, 
prior  to  his  lunacy'';  to  which  no  such  objection 
was  applicable  ;  and  the  better  opinion  seems  to 
be,  that  a  Lunatic  may  be  a  party  to  a  Bill  by  his 
committee,  to  set  aside  acts  done  during  his  lu- 
nacy ';  but  that  he  cannot,  without  his  committee, 
file  a  Bill,  or  if  he  does,  it  may  be  demurred  to, 
if  the  lunacy  appears  on  the  face  of  the  Bill'';  or 
pleaded  to,  if  it  does  not  so  appear  *". 

Instruments  o^  Record,  executed  by  a  Lunatic, 
cannot  be  set  aside  at  Law,  though  a  Court  ofE(jui- 
ty  would  afford  relief.  If  by  an  oversight  of  a  Judge, 
he  is  permitted  to  levy  a  fine  ^,  or  to  suffer  a  re- 
covcrij,  they  will  be  valid  ;  but  if  a  Tenant  to  the 
praecipe  be  naade  by  deed**,  or  if  the  party  appear 
by  Attorney',  unless  it  be  under  a  Letter  of  Attor- 
ney acAwow/ec?^^^  before  a  Jiidge^,  the  recovery 
might  be  set  aside;  for  a  Lunatic  cannot  execute  a 
Deed,  or  appoint  an  Attorney  '.  Brydall  puts  the 
question  whether  a  King,  during  the  time  of  his 
insanity,  is  capable  of  making  peace,  and  relies 
on  the  opinion  of  Grotius  in  the  negative". 

In  general,  a  will  by  one,  iwn  compos,  is  bad  ; 
but  a  devise  by  a  Lunatic  to  Charitable  Uses,  has 
been    considered    as    efi'ectual    under  the  saving 

"  Attorney  General  v.   Wool-         '  4  Co.  124.  3  Atk.  112. 
rich,  2  Ch.  Ca.  153.  "  Hume  v.  Burton,  5  Cruise 

'  Ridler  v.  Kidler,  Eq.    Cas.  Dig.  518. 
Abr.  279.  St;e  on  tills  subject,         '  See  tliese   Cases  fully  stat- 

Co.  Lit.  2''.  ed,  ICollinson  on  Id.  and  Lun, 

•^  See  ante,  ]>.  233.  413.  etc. 

^  Ante,  243.  "'  De  Jur.  Bell,  et  Pac.  Lib. 

^  Totli.  42.  2  Vern.  678.  1.    c    3.    s.  24.     Lib.   3.    c. 

«  4  Co.  124.   Anon.  4  T.  R.  20.  Brydall's  Law  of  Id.  and 

306.  Non-Compos,  p.  90. 

"  3  Atk.  312.  2  Ves.  403. 
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words  in  that  statute  "\  These^  however,  are 
mere  points  of  Law,  on  which  we  are  not  called 
upon  to  dilate. 

Though  at  Law,  and  in  general,  in  Equity,  every 
act  of  the  Lunatic,  subsequent  to  the  period  at 
which  a  person  is  proved  to  be  a  Lunatic,  is  void, 
according  to  the  maxim,  furiosus  nullum  ne- 
gotium  gerere  potest  quia  non  intelligil  quod  agit  ; 
yet  a  Court  of  Equity  has  refused  to  enter  into 
the  consideration  of  a  party's  sanity,  to  impeach 
a  Conveyance  made  by  such  party  after  a  lapse  of 
twenty  years,  and  two  subsequent  purchases":  so, 
alsO;  a  Court  of  Equity,  owing  to  the  great  inconve- 
nience, will  not  assist  a  party  in  giving  effect  to  the 
legal  consequence  of  lunacy,  by  setting  aside 
contracts  or  dealings  in  the  course  of  his  Trade'', 
The  interference,  however,  of  Courts  of  Equity, 
in  cases  of  this  description,  depends  upon  the 
circumstances  of  each  case,  and  no  general  rule 
can  be  laid  down  p. 

Agreements  made  by  a  sane  person,  will  not 
be  affected  by  subsequent  insanity,  but  will  be 
specifically  enforced ''. 

All  acts  done  durinsf  a  lucid  interval  arc  valid. 

o 

Many  questions  have  arisen  upon  the  execution 
of  Wills  during  lucid  intervals;  and  the  intervals 
having  been  proved,  theWills  have  been  held  valid 
and  effectual.  The  law  is  the  same  with  respect 
to  contracts,  or  any  other  disposition  of  property, 

"•  ColUson's  Case,  Hob.  136  v.  Pershall,    8  Vin.   Abr.  334. 

sed  vul.  Duke's  Clmrlt.   Uses,  "    Niel  v.    Morley,   9   Ves. 

78,  110  478. 

"    Winchcombe    v.    Hall,  1  p  [b. 

eh.  Rej).  22.   contra  ;   Squire  "  Owen  v.  Davis,  1  Yes,  82. 
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v\n  absolute  conveyance  made  in  a  lucid  interval 
is  valid. 

If,  however,  general  lunacy  is  established,  iti 
is  necessary  for  the  party  wishing"  to  enforce  a 
contract,  to  shew  tliat  it  was  executed  in  a  lucid 
interval;  and  if  lunacy  be  objected  to  the  per- 
formance of  a  contract,  an  issue  will  be  directed 
to  ascertain,  whether  the  defendant  was  a  Lunatic 
at  the  time  of  the  execution  of  the  contract ;  and 
if  so,  whether  he  had  lucid  intervals,  and  whether 
the  contract  was  executed  during  a  lucid  inter- 
val '. 

Where  a  party  has  been  subject  to  a  commis- 
sion, or  to  any  restraint  permitted  by  Law,  even 
a  domestic  restraint,  clearly  and  plainly  imposed 
upon  him,  in  consequence  of  undisputed  insanity, 
the  proof,  shewing  sanity,  is  thrown  upon  him:  on 
the  other  hand,  where  insanity  has  not  been  im- 
puted by  relations  or  friends,  or  even  by  common 
fame,  the  proof  of  insanity,  which  does  not  ap- 
pear to  have  ever  existed,  is  thrown  upon  the 
other  side ;  which  is  not  to  be  made  out  by  ramb- 
ling through  the  whole  life  of  the  party,  but  must 
be  applied  to  the  particular  date  of  the  transaction*. 

Petition  of  Bight. 

Petitions  of  Right,  it  has  been  said,may  be  prefer- 
red or  prosecuted  either  in  the  Court  of  Chancery, 
or  Exchequer'.  These  Petitions  are  in  the  nature  of 

'  Hall    V.    Warren,   9    Ves.  General   against    Parnther,    3 

605.  Bro.   C.C.442. 

'Vid.   White  V.Wilson,  13  '  Skin.  ()09.  3  Black.  Com. 

Ves.  8b,  9.   and  see  Attorney  25G. 

Q  Q    9 
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an  Action  against  the   subject,    wherein  the  sup- 
pliant sets  out  his  right  to  that  which  is  demanded 
by  him,  and  prays  the  King  to  do  him  right  and  jus- 
tice ;  and  upon  a  flue  and  lawful  trial  of  his  Right 
and   Title  to  make  him  restitution.     It  is  called 
2i  Petition  of  Right,  because  the  King  is  bound  of 
right  to  answer  it,  and  let  the  matter  therein  con- 
tained be  determined  in  a  legal  way,  i.-:  like  manner 
as  causes  between  subject  and  subject".  The  me- 
thod is  this: — thePetition  is  presented  to  the  King, 
■who  subscribes  it  with  the  words.    Soil  droit  fait 
al  partie,    and  thereupon,  it   is  delivered  to    the 
Chancellor  in  forma  juris    exequend.  to  be  exe- 
cuted according  to  Law,  who  thereon  proceeds  in 
the  same    legal  manner    on    this   petition,  as  in 
Actions";  the  form  of  all  which,  and  the  manner  of 
entering   it  on  the  File  or  Roll,  may  be  seen  in 
Cokes  Entries  ". 

A  Petition  of  Right  is  applicable  also  in  respect 
to  the  Queen''. 

"  Leg.  Jud.  p.   18.   and  see  able  arguments  of  Lord    So- 

Reeve  against   Attorney  Gene-  mors     in    the  Bankers'    Case, 

ral,  mentioned  in  Penn  v.  Lord  where  much  learning  will    be 

Baltimore,  1    Vcs.  445,  G.  found  on  this  subject. 

^LegalJud.  p.  18.  "    ?»]itford    Pleadings,     30. 

"  4lV.  422".  and  see  8  Co.  who  cites  2  Rol.  Abr.  213. 
A22\423\      See  the  admit- 
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sent and  future  fortune  .  i.  371 
Means  by   which  Wife   may  acquire  a  separate 

Estate  .  .  i.  376 

Wife's  power  over  her  separate  Estate  i.  372 

Interests  which  survive  to  a  Feme  Covert  i.  382 

The  settlement  to  which  wife  entitled  on  equitable 

Property  accruing  to  Husband  in  her  right  i.  384  etc. 
Right  of  Husband  to  Wife's  property  i.  381 

Husband  restrained  taking  interest  of  Money  in 

Court,  on  account  of  ill  usage  of  AVife  i.  391 

Account  of  separate  Estate,  how  limited  i.  472 

Motion  that  Feme  Covert  may  answer  separately  ii,  215 
BARRISTER  not  bound  to  discover  what  he  knows  as 

such  in  a  Cause  ,  i.  174.  ii,  311 

BIDDINGS,  motion  to  open 
BILL,  suit  in  Equity  commenced  by 
Consists  of  nine  parts 
Parties  to 
Appearance  to 
Of  Peace 

Of  Interpleader  .  , 

Certiorari  .  . 

To  perpetuate  testimony  . 

Of  Discovery 

Quia  Timet  .  . 

For  delivering  up  of  Deeds,  or  for  securing  tbera  ; 

or  the  delivering  up  of  specific  chattels 
To  enforce  contribution  . 

For  Dower 

For  Partition  •    . 

To  establish  a  modus 
To  marshal  Securities  . 

Cross  .  .  . 

Of  Revivor  . 

Supplemental  . 

Of  Review 

To  have  the  benefit  of  a  former  decree 
Motion  to  amend 

Dismission  of,  for  want  of  Prosecution 
Motion  to  take  pro  con/esso 


ii 

.383 

ii 

.  135 

ib. 

ii 

.142 

ii 

.  161. 

i 

.  135 

i 

.  142 

i. 

,148 

.  i, 

,  152 

i. 

,  ICO 

i. 

178 

them ; 

i. 

184 

i. 

190 

i. 

197 

ib. 

i. 

202 

ib. 

ii. 

326 

.  ii. 

396 

ii. 

404 

ii.  408, 

396 

ii. 

408 

ii.  199, 

286 

li. 

295 

ii. 

198^ 
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BONA  PARAPHERNALIA  .  i.  5(IG 

BOND,  lost  .  .  .  i.  22 

For  purcliase  of  an  office  .  i.  134 

Of  Resignation  ,  .  .  ib. 

Marriage   Brokap^  .  .  i.  22(> 

Tainted  with    iisurj'  orflcrerl  to  be  delivered  up     i.  241 
To  C'hanceUor  on  suin<j  out  a  commission  of  Bank- 
rupt .  .  ii.  454 
\^'hen  assigned         .                 ii.  561,472 

BOOKS,  sale  of,  when  restrained  .  i.  123 

BOUNDARIES,  confusion  of  .  i.  26 

BREACH  OF  COVENANT  restrained  by  Injunction        i.  133 
of  Trust.     See  tit.  Trustee 

c. 

li'ASE,  when  directed  .  ,  ii.  346, 3G3 

CASL  ALTIES,  after  a  Purchase  .  i.  290.  ii.  3«0 

CAVE-VT  against  Enrolment  of  a  Decree  ii.  357 

against  issuing  a  Commission  of  Bankrupt,  not 

allowed  .  ii.  457 

CERTAINTY,   want    ©f,    iu  an   Agreement,  sufFicfcnt 

ground  to  refuse  a  specific  Performance  i.236 

4:ERTIFICATE  of  a  Bankrupt  .  ii.  535.  etc.  528 

Pro|)e:ty  of  Bankrnpt  acquired  before  a,  belongs 

tohis  Creditor*  -  .  ii.  491 

Effect  of  .  ,  ii.  543 

CERTIOKARI,Writof  .  .  i.  2 

Bill  of  .  .  .  i.  14^ 

CESTUI  QUE  TRUST.     Fte  tit.  Trust. 

CHANCEIXOR  .  .  ,  j.  2 

CIIAUITABLE  USES,  Commissions  of  .  ii.  540 

CHARITY,  bequests  to  .  .  ii.  49 

Governors  of,  not   allowed  to  purchase  Charity 

lands  .  .  .  i.  91 

CHATTELS  Specific,  Bill   for   the  delivering  of  thera 

up  .  .  .  i.  184, 320 

Agreements  respecting,  will  not,  in  general,   be 
%  spccilically  enforced  .  .  i.  295 


ii.  454,  etc. 

ii. 

4CI 

ii. 

467 

ii. 

475 

ii.  401, 

472 

ii. 

459 

ii, 

,485 

ii.  162. 

i.  81 

ii< 

.  549 

ii. 

460 

hority 

ib. 
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CHOSE  IN  ACTION,  when  it  survives  to  Wife  1.  382,  etc. 

Assignm     i  of  .  i.  228,366,  433 

CITY  OF  LONDON  TITHES  ,  ,  ii.  552 

CLAIMS,  under  a  Commission  of  Bankruptcy  ii.  499 

COMMISSION  of  Bankrupt 

Joint  and  Separate  . 

Superseding  of 

Second  .  r 

Maliciously  suing  out  a 

When  opened  cannot  be  altered 

Effect  of  on  the  Property  of  the  Bankrupt 

Of  Rebellion 

Of  Cliaritable  Uses 

COMMISSIONERS  OF  BANKRUPTS 

Liable  to  an  Action,  if  they  exceed  their  Authority 
May  be  removed  by  the  Chancellor,  or  ordered  to 

pay  Costs  .  .  .  ib. 

COMxMITTEE  OF  LUNATIC  .  ii.  580 

Not  allowed  to  purchase   Lunatic's  Estate  i.  91 

COiMMON  LAW  COURTS,  proper  forum  for  decision  of 

Comrnqn  Law  points  i.  Pref.  xix.  438,  etc. 

COMPENSATION,  in  cases  of  Penalties  .  i.  36 

Where  Estate  sold  is  not  of  the  value  it  w?is  repre- 
sented to  be  .  ,  i.  342 

COMPROMISE,  pleadable 

CONCEALING  Deeds 

CONDITIONAL  Legacies 
Limitation 

CONDITIONS  PRECEDENT,  must  be  strictly  performed  i.  35 

,SM65e</?(en^,  breach  of  when  relieved  , 

CONFIRMATION  of  Transactions 

CONSTRUCTION  of  Wills 

CONTEMPT,  process  of,  for  not  appearing  to  Bill 

CONTINGENT  REMAINDERS,  Trustees  to  preserve 

COxNTRACT,  effect  of  in  Equity 


ii. 

252 

i. 

257 

II 

.24 

i. 

33 

>d 

i.  35 

i..35 

i. 

227 

i. 

.441 

ii, 

.  163 

i. 

391 

i, 

.288 
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CONVEYANCE,  Fine  and  Nonclaim,  Plea  of  ii.  259 

CONTRIBUTION,  Bill  to  enforce  .                 j .  190 

Between  Sureties  ,                 ,                   i,  190 

Partners                  .  ,                  .               ib. 

Ship  Owners  .                 .                 j.  192 

On  Renewal  of  Leases  .                     .          j.  I95 

COPYHOLD,  Surrender  of,  when  supplied  i.  43 

Forfeiture  of,  when  relieved  .  i.  26,  37 

CORPORATION,  Bill  for  account  against  .  i.  75 

Refusing  to  appear  .  .  ii.  Itj8 

COSTS,  general  doctrine  as  to  .  ii.  413,  116,  etc. 

Exemplary  .  .  i.  204.  ii.  414 

Not  taxed,  lost  by  death  of  Party  .  ii.  399 

Of  proceedings  before  the  Chancellor  in  his  visita- 
torial capacity  .  ii.  60 
Of  supplying  a  surrender  of  a  Copyhold  i.  59 
Of  Interpleading  Bill  .  .  i,  148 
Of  Bill  to  perpetuate  Testimony  .  i.  160 
Of  Bill  of  Discovery  .  .  i.  176 
OfBills  for  Partition  .  .  i.  201 
On  Motions  /  .  ii.  174,  175 
On  amendments  of  Pleadings  .  ii.  287 
Of  scandalous  and  impertinent  Depositions  ii.  280 
Ne  Exeat  for  .  .  ii.  186 
Bill  of  Revivor  for  .  i.  177.  ii.  399 
Taxation  of  .  .  ii.  431 
Lien  for,  ;  .  .  ii.  433 
On  Appeals  .  .  .  ii.  440 
In  Bankruptcy  .  .  ii.  459, 401 
Security  for  .  .  ii.  216 
Of  Creditor  restrained  from  proceeding  at  Law  ii.376, 377 

COVENANTS,  how   considered  and  relieved  against  in 

Equity  .  .  .  i.  29,  etc. 

Fraud  on  .  .  .  i.  243,  4. 

The  usual,  on  sale  of  Estates  .  i.  328 

Bill  for  specific  Performance  of  .  i.  312 

CREDITOR,  motion  to  restrain  a,  from  suing  at  Law  ii.  376 

CRIMINAL  JURISDICTION,  Chancellor  has  not  a         i.  204. 

and  see  Preface 
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CROSSBILL  .  •  . 

Motion  to  stay  proceedings,  till  answered  ".  ^^i 

CURSITOKS                                                     '  '•  ^ 

CUSTOM  OF  LONDON,  Fraud  on                   .  '•  ^2 

Administration  according  to                 .  i-  ^^^ 

CUSTOMARY  PART,  Settlement  in  lieu  of  J.  370 

CY-PRES,  doctrine  of,  relative  to  Powers  .        i.  48,  etc. 

D. 

DAMAGES,    for  the  nonperformance  of  an  Agreement, 

not  given  in  Equity  .  .  i«  351 

DE  BENE  ESSE,  Motion  to  examine  Witnesses  ii.  202 

DEBTS,  Trust  deed  for  payment  of                  .  .!* '^'^^ 

Devises  for  payment  of                .  »•  255.  ii.  481 

When  satisfied  by  a  Legacy                  .  ii.  36 

Payment  of,  in  a  course  of  administration  i.  470 

DECREE                                           •  •                "/^"^^ 

Enrolment  of                  .                     .  "•  356 

Plea  of  a                   .                  •  •                  »'•  ^7 

Obtained  by  Fraud  set  aside  .                   «•  237 

Motion  to  rectify  minutes  of  .                 !'•  373 

to  suspend  execution  of  .         ii.  375 
for  leave  to  prosecute,    or  come  in  under    ii.  378 

Final,  equal  to  a  Judgment  at  Law  ii.  354,  356 

DEEDS,  lost                 .                 .                  .  i.  23, 25 

Mistakes  in,  when  rectified  .                    i-44 
Bill  for  the  delivering  of  them   up,  or  securing 

them                 .                 .  .          ^        i.  184 

Preventing  the  execution  of,  a  Fraud  .             i.  252 

Destroying  or  concealing  of  .                  i.  257 

Motion  for  production  of,  in  a  Suit  .                  ii.  299 

DEFAULT,  Decree  by                 .                  .  ii-  351 

DEFECTIVE  Conveyance,  when  relieved  against  i.  42,  etc. 

Execution  of  Powers                 ,                   .  i.  14 

Delegates,  Court  of                    *  .         ii.  456 

DEMURRER  .  .  ii.  224 

Ore  teaus  .  .  •  ii«  228 


COG  iN'Dtx!. 

DEMimnT.R— Continued. 

Vul.  Pig4. 

Speaking              .                  .  ,               ii.   2'1^ 

For  want  of  Jurisdiction  .                  .           ii,  2^9 

To  the  Person  of  Plainti  ff  .              .           ii.  233 

On  account  of  some  deficiency  in  frame  of  Bill         \h. 

Bya  ^Vltnes3                  .  .                 .            ii.  316 

To  Bills  of  Discovery  i               i.  163,  172,  178 

Motion  for  leave  to  withdraw  ,                  ii.  222 

DEPOSIT  OF  DEEDS,  by  way  of  Mortgage  i.  428 

DEPOSITIOiNS  when  suppressed  .  ii.  331 

Amended  .  .  ii.2&l5 

DESTR0\1NG  OR  CONCEALING  Deeds  .  i.  257 

DEVIJ-ES                 .  .                   .                    i.437 

Fraudulent             .  .                  .               i.  253 

For  payment  of  debts  .           i.  254,  406, 480,  etc. 

of  Legacies  .                 .          i .  480 

DISSEISIN,  Equitable  .  .  i.  301,  2 

DISCLAIMER  by  answer  i.  .  ii.  263 

DISCOVERY,  Bill  of  .  .  i.  100 

Where  it  lies  <  ,  i.  161  etc. 

DIS3IISSI0N  OF  BILL  .  ii.  282 

For  want  of  Prosecution  .      ii.  295.  i.  177 

Bill  of  discovery  never  dismissed         .  i.  177 

DISTRIBUTION,  Statute  of  .  i.  507,  517 

Construction  of  .  .  i.  519 

DISTRIBUTORY  SHARE,  a  vested  Interest  i.  518 

DIVIDENDS  under  a  Commission  of  Bankruptcy  ii.  531 

Action  for,  restrained  .  .  ii.  528 

DOCKET,  striking  a  .  ,  .     ii.  454 

DONATIO  causa  MORTIS  .  ii.  4 

DOWER,   Bill  for  recovery   of  .                           i.  107 

Equity,  doctrine  relative  to  i.  197,  290,  294 

Fraudulent  assignment  of  .                 i.  238 

Jointure  in  lieu  of  .                     .               i«  369 

Equitable  jointure,  bar   of  .                  .         i.  309 
Barred  by    agreement    of  femalu   adult    before 

Marvia-e  .                i.  30» 
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Barred  by  agreement  of  female  Infant  i.  309 

When  Settlement  operates  as  an  implied  bar  of    i.  ^171 

Assii^nments  of  outstanding  Terms  to  prevent         i.  400 

When  a  Devise  or  Bequest  is  a  satisfaction  of         ii.  47 

Annuity  by  bond,  in  bar  of,  payable  first  out  of 

personal  Estate,  and  in  aid,   out  of  such  real 

Estate  as  would  have  been  liable  to  Dower         i.  471 

DRUNKENNESS,  effect  of  on  Contracts  .  t.  23  8 

EARNEST  Money  paid  on    an  agreement,   whether  a 

part  performance  .  i.  304 

EJECTMENT  Bills  .  .  i.  72, 88 

Trials  in,  where  restrained  .  i-  141 

ELECTION,  omission  of  in  time,  when  relieved  against  i.  39 
When  party  put  to  .  .  i.  48 

To  take  the  money  where  the  same  is  directed  to 

be  laid  out  in  land  .  .        i.  317  etc. 

But  Infant  cannot  elect       .    .  i.  27 

To  sue  at   Law   or   in  Equity,  where  a  plaintiff 

put  to  .  '  .  ii.  280 

When  Devisee  put  to     .  .  .         li.  40 

When  Legatee  put  to  .  .  ii.  40,  etc. 

Of  Creditor,  in  Bankruptcy  .  ii.  517 

ENROLMENT  of  Decree 

Vacating  of  .  . 

ENTAIL  OF  PERSONALTY 

EQUITABLE  MORTGAGE 

Waste 

EQUITY  OF  REDEMPTION  i.  4 12,  414,  418,  480,  493 

When  barred  .  •  »•  416,  480 

EQUITY  JURISDICTION,  of  the  Chancellor         .  J.  21 

ERROR,  Writ  of  .  •     i-  ^4 

ESCAPE  WARRANT  .  .  i>-  302 

ESCHEAT  .  .  i.  362,4 


ii, 

.  35G 

ii. 

357 

i^ 

,36a 

i. 

428 

i. 
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EVIDENCE  .  .  .        ii.  310,  330 

Viva  voce  .  .  ii.  331 

Of  the  due  execution    of  a    power    by  a  Feme 

Covert  to  dispose  by  Will  .  i.  379  in  n. 

When  suppressed  .  .         ii.  313 

Before  the  Master  .  .  ii,  392 

New,  on  relicarinf^  .  .  ii.  439 

On  appeal  to  Chancellor  .  ii.  440 

Not  allowed  on  Appeal  to  House  of  Lords  ib. 

Inquisition  of  Lunacy  only  presumptive  evidence 

of  insanity  .  .  ii.  578 

Parol  to  repel  presumption  that   portion  was  in- 
tended to  redeem  a  Legacy  ii.  79,  80 
To  shew  ademption  intended                          .  ib. 
By  Executor,    to  rebut    presumption  in    Equity 

against  his  legal  Title  to  residue  ii.  91,  92 

By  Legatee  to  rebut  presumption,  that  Legacy 

was  intended  to  satisfy  a  debt  ii.  37 

Whether  admissible  after  death  of  supposed  pur- 
chaser, against  express  declaration  of  the  deed     ii.  98 
In  regarrl  to  unequal  Distribution  under  a  power  i.  249 
Notice  of  an   unregistered  Conveyance  luay    be 

proved  by  .  .  i.  2G1 

Admitted  to  shew  the  Paper  referred  to  by  a  letter, 
which  was  good  as  an  Agreement,  within  the 
Statute  of  Frauds  .  .  i.  298 

Of  a  parol  Agreement  partly  performed  i.  302 

To  rebut  presumption  that  Tenant  for  life  paying 
off  an  Incumbrance  did  not  mean  to  exonerate 
the  Estate  .  .  .  i.  195 

To  shew  that  a  purchase  was  not  intended  in  per- 
formance of  a  Covenant  .  .  i.  313 

EXAMINATION  in  Court  of  Wife,  when  she  passes  au 

Interest  .  .        i,  379, 380,  389,  390 

Of  Bankrupt  under  his  Commission  .  ii-  519 

EXAMINER  .  .  .  ii,  308 

EXCOMMUNICATION,  plea  of  .  .        ii.243 

EXCEPTIONS  to  Answers  .  .  ii,27l 

To  Master's  Report  .  .  ii.  380 

Shewn  for  cause  against  dissolving  an  Injunction  ii.  284 

EXECUTION,  Injunction  to  stay  .  .  i.  109 
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Commission  to  preventisnot  fraudulent  i.  240 

EXECUTORS  considered  as  Trustees  in  Equity  i.  441 

Duty  of                          .                 .  i.  470,  etc. 

Fraudulent  alienation  by  i.  228,  etc. 
When  restrained  by  injunction  from  getting   in 

Assets                     .                                .  i.  131 

When  entitled  to  residue                     .  ii.  83 

When  Trustees  for  next  of  Kin  ii.  83,  etc 

Breaches  of  Trust  by                       .  ii.  114 

EXECUTORY  TRUSTS  .  i.  360, 440,  445,  etc. 

Lord  Hardwicke's  Observations  on,  vindicated,  i.  451  to 

405 
EXHIBITS,  Motion  to  prove,  viva  voc£,  at  the  hearing 

of  cause  .  .  ii.  325 

EXPECTANCIES,  sale  of  .  i.  97 

EXPRESS  Trusts.    See  tit.  Trust,  .         i.  358 

Created  by  Deed              *           .  i.  365 

by  Will                         .  .       i.  437 

EXTENT                                  .  .                    i.  203 

Provisional  Assignment  to  prevent  ii.  483 

EXTINGUISHMENT  OF  DEBT,  by  making  Debtor 

an  Executor  .  .  i.  471 

F. 

FACTOR  .  .  i.  71 

FARTHER  DIRECTIONS  .  ii.  395 

FATHER,  Child  taken  from  on  account  of  Misconduct  i.  268 
Bound  to  maintain  his  child,  if  of  ability,  though 

property  left  to  them  .  i.  273 

FEME  COVERT.  See  tit.  Baron  and  Feme. 

Motion  that,  may  answer  separately  .  ii.  215 

FEOFFMENT  ;  .  .  i.  358 

FINE,  when  set  aside  for  fraud  .  i.  211,  212 

Effect  of,  on  equitable  Interests  i.  361 

FORECLOSURE,  Bill  of  i.  414,  418 

Motion  to  refer  Bill  of  .                 ii-  212 

Of  an  Infant  .                   .            »i.  352 

VOL.   n,  E  8. 
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1.37 

ii. 

254 

ii. 

207 

ii. 

216 

ii. 

207 

i.  89, 

204 

i.  89. 

,  etc. 
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FORIEITURES,  when  relieved  against 

FORGERY,  Defendant  not  obliged  to  answer  as  to 

FORMA  PAUPERIS,  motion  for  leave  to  sue  in 

to  defend  in 
Persons  suing  in,  when  dispaupered 

FRAUD,  cognizable  fornierly  in  Star  Chamber 

PREVENTION  OF 

in  the  case  of  Purchases  by  Trustees,  and 
others  in  fiduciary  Situations,  of  Trust 
Property  .  i.  91,  etc. 

in  Transactions  between  Attorney  and  Client    i.  94 
in  Sales  by  expectant  Heirs  i.  97 

in  Transactions  between  Guardian  and  Ward  i.  101 
by  Injunctions  .  .         i.  103,  etc. 

by  Bills  of  Peace  .  i.  135,  etc. 

;  of  Interpleader  .  ii.  142,  &c. 

of  Certiorari  .  i-  148 

to  perpetuate  Testimony  i.  152 

of  Discovery  ,  i.  161,  etc. 

Quia  Timet  .  i.  178,  etc. 

for  delivery  up  of  deeds,  or  for  secur- 
ing them,  or  the  delivering  up  of 
specific  Chattels  .  i.  184,  etc. 

to  enforce  contribution  i.  190,  etc. 

in  cases  of  Dower  and  Partition     i.  197,  etc. 
to  establish  a  modus  .  i.  202 

to  marslial  securities  .  i.  202 

Defined  .  .  i.  205 

Relieved  against  notwithstanding  length  of  time    i.  208 

In  obtaining  a  Will  .  i.  206 

Rules  laid  down  as  to  .  i.  208 

In  a  stated  account  .  .        i.  81 

Suppressio  veri  .  .  i.  209, 210 

Suggestio  falsi  .  i.  209,  211,  253 

Fine  obtained  by,  set  aside  i.  211,  212 

Letters  Patent  obtained  by,  set  aside  i.  212 

Inadequacy  of  Price  .  i.  212,  etc. 

By  voluntary  settlement  .  i.  216,  etc. 

By  taking  advantage  of  Weakness  of  mind     i.  223j  etc^ 
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FRAUD— Co^itinued. 

Underhand  Agreements 

Between  Debtor  and  Creditor 

Marriage  brokage  Bonds 

Office  brokage  Transactions 

On  Marriage 
Fraudulent  Alienations  by  Executors 
In  Awards  . 

In  Insurances  •  • 

Verdict  obtained  by 
Jiudgment  obtained  by 
Decree  obtained  by 
Probate  obtained  by  > 

In  assignment  of  Dower  .  • 

On  the  Law  .  . 

On  Covenants 
By  undue  influence 

By  illusory  appointments  under  a  power 
On  power  to  jointure  . 

On  custom   of  London 
By  preventing  execution  of  Deeds 
By  enabling  another  to  commit  a  Fraud 
By  employing  puffers  at  Sales 
By  destroying  or  concealing  Deeds 
By  purchasing  with    notice   of  an  unregistered 

conveyance  .  .  i.  2C0 

In  Devises  .  .  i.  253 

Form  of  Relief  in  cases  of  .  i.  261 

FRAUDS,  Statute  of  .  .  i.  297 

Plea  of  .  I  305.  ii.  247 

FRAUDULENT  DEVISES,  Statute  against  i.  253 

FRIENDLY  SOCIETY  ACT,  Jurisdiction  of  Chancellor 

under  •  •  i'*  501 

G. 

GAMING,  Money  lost  at,  not  reco%-erable  in  Equity  i.  242 

GUARDIAN,  transactions  of,  with  Ward  i.  101 

Suit  by  .  .  ii.  140 

Motion  for,  on  filing  of  Bill  by  an  Infant  ii.  187.  i.  262 

To  put  in  an  answer  .  »•  222,  ii.  262 
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Of  Infants             .  ,              i.  264,  etc. 

In  virtue  of  the  Statute             .  .'               i.  426 

When  tippointed  on  Petition  .              i.  267 

Power  of                         .                 .  i.  2C6,   269 

Misbehaviour  of                          .  .             i.  268 

Disagreement  with  Co-Guardian  i.  271 

H. 

HABEAS  CORPUS   ACT,    Chancellor's    Jurisdiction 

under  ii.  553 

HALF  PAY,  not  assignable  .  .  i.  437 

HEIR,  Bill  for  account  by  .  .  i.  73 

Expectant,  Sale  by  .  .         i.  97,  437 

HOPE  OF  SUCCESSION,  whether  assignable  i.  437 

HOTCHPOT  ,  .  i.  509 

I' 

IDIOTS.                             .                           .  ii.  565 

Origin  of  Crown's  authority  over  .                  ib. 

Chancellor's  Jurisdiction  over                 ,  i.  566 

Custody  of                         ,                 .  ii.  5G7 
Found  such,  may  apply  to  Chancellor  to  be  ex-^ 

amined                       .                              .  ib. 

Persons  found  may  traverse  inqui-ition  ii.  568,577 

IGNORANCE  OF  LAW,  effect  of  in  Contracts  i.  60 

ILLEGITIMATE  CHILDREN.  Guardians  of 

Portion  given  to,  does  not  adeem  a   Legacy 

ILLUSORY   APPOINTMENTS  under  a  Power 

LMPERTINENCE,  reference  of  Bill  for 

Answer  for 
Depositions  for 

IMPLIED  TRUSTS.     See  tit.  Trusts. 

INADEQUACY  OF  PRICE,   effect  of  in   contracts    i.  98,  212 

etc.  336 

INFANTS,  authority  of  Chancellor  over  i.  262 

Custody  of  when  taken  from  a  parent  i.  263,  etc. 

Guardianship  uf  »  i,  264;  etc. 
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INFANTS— Confinwec?. 

Vol.  Page 
Maintenance  of  .  '.  »•  271,  etc. 

Wards  of  Court,  marriages  of  .  i.  282 

Agreements  of,  before  Marriage  i.  282 

Joint-tenants  may  obtain  a  Partition  .         i.  200 

Reference  to  see  if  Suit  is  for   the  benefit  of  ii.  524 

Where  Decree  binds  .  i'-  352 

Trustees,  enabled  to  convey  .  ii.  558 

INJUNCTION,  Writ  of  .  ,        I  19 

On  Bill  of  Interpleader  .  i.   143 

To  restrain  use  of  Partnership  name  i.  78 

To  restrain  proceedings  in  other  Courts  i.  lOG 

To  restrain  Infringements  of  Patents  i.  113 

To  stay  Waste  .  i.  114 

To  restrain    Sale  of  Books,    printed  Music,    or 

Prints  .  .  i.  123,  etc. 

To  restrain  the  circulation  of  negotiable  Secu- 
rities .  .  i-  127 
To  stay  nuisances  .  .  '  i.  128,  etc. 
Where  the  regular  flowing  of  a  stream  is  prevented  i.  129 
In  cases  of  forcible  Entry  .  i.  130 
To  protect  the  enjoyment  of  a  specific  chattel  i.  130 
To  restrain  breach  of  Covenant  i.  138 
Perpetual,  when  granted  .  i.  134 
When  Creditors  restrained  by  .  ii.  4G9 
Motion  for  .  ii.  172,  etc. 
Motion  to  dissolve                 ,                    .                 ii.  283 

INSURANCES,  set  aside  for  fraud  .  i.  234 

INTEREST,  when  persons  objected  to  keep  down  i.  193 

On  Purchase  Money,  when  ordered     i..305.  ii.  379,  380 
On  Mortgages  .  .  >•  427 

When  allowed  in  administration  of  Assets     i.  488,  etc. 
On  Portions  .  .  !•  405 

On  Legacies  .  «       •!•  64 

Executor  where  charged  with  ii.  114,  etc. 

Endeavours  to  procure  more  than  legal  i.  241 

INTERPLEADER,  Bill  of  :  i.  142 

INTERROGATORIES,    for  the  Examination  of  Wit- 
nesses i^'  310 


614  INDKX. 

INTrilROGATORIES.— ConCniH<-rf. 

Vol.     V^Ztr 

Leading  suppressed  ,  ii.  31*2 

IRELAND,  introduction  of  Bankrupt  Law  Into      iit.  452,  in  n. 
IRREPARABLE  MISCHIEF  prevented  by  injunction    ii.  174 

ISSUE                         .  .                         i.  So,  142 

WKen  directed                  ,  i.*207.  ii.  254,  303 

"\Vl)etlier  Persons  are  Partners  «                     i.  78 

Devisavit  vel  non                  .  .                      i.  200 

Motion  for  new  Trial  of  •                           ii.  381 


JE^^',    how    compellable    to    inaiutnin    Ins    Protestant 

Child  .  .  ii.  557 

JOINING  IN  COMMISSION  ri.  308 

JOINT-TENANTS,  v\ hen  Legatees  are  .               ii.  8^J 

Executors  are                              .  .                ii.  84 

Where  on  a  Purchase,  Parties  become  ii.   102 

A  Covenant  by  will  sever  Joint-tenancy  i.  292 

JOINTIRE  .  .  i.  359,  252,  370 

Fraud  on  power  to  ,  ,  i.  251 

Specific  performance  of  Articles  for  a  i.  332 

JT'DGMENT,  obtained  by  Fraud,  set  aside  i.  236,7 

JUSTICES  OF  THE  PEACE  .  ii.  5ti3 

LACHES,    will  form     a   ground  to  rcMst    the    specific 

Performance  of  an  Agremcot  ,  i.  320 

LAND,  when  considered  as  money  .  i.  289.  ii.  108 

LANDLORD  AND  TENANT,  accounts  betwten         .        i.  70 

LAPSED  LEGACIES  .  .  .  ii.  Ii) 

LAW,   questions    of,   belong  to    Common  Law  Courts 

i.  Prtf.  19,  43S,  &c. 

Fraud  on  .  .  .  i.  240 

LEASE,  Agreement  for,  when  'iiforced  .         1.332,333 

LEASE  AND  RELEASE  .  i,  358 
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Vol.  Page. 
LEASEHOLD  ESTATES,  Settlement  of  .  i.  368 

LEGACIES,    Jurisdiction  of  Cliancellor,  as  to                 ii.  1 

Specific                 .                     .  •                 II.  7 

Vested                 .                 .             .  .          ii.  12 

Lapsed                   .                 .  .                 ii.  19 

Conditional                  .                   .  .                ii.  24 

When  a  Satisfaction                   .  .                  ii-  33 

"When  Legatee  put  to  an  election  .               ii.  40 

To  a  Charity                   .  .                     i'-  49 

Accumulative                      .  •                    "•  '2 

Ademption  of                 .                  •  •            *'•  '* 

Of  residue                 .                 .  .                  ii-  &1 

Abatement  of                 .                 .  .              li.  93 

Interest  on                  :                           .  .              ii.  64 

Devises  for  payment  of                    .  i.  4S6 

\Mien  secured                  .                 .  i.  178,  etc. 

Assignment  of                  .                  •  .         i.  435 

LEGATEE,  mistake  in  name  of             .  .               i.  68 
LEASES,  Agreements  for  renewal  of,  when  enforced         i.  309 

LENGTH  of  TIME,  how  it  operates  in  matters  of  Account  i.  79 
In  cases  of  Fraud  .  .  i-  -^ 

LETTER,  may  operate  a>    an  Agreement   in   Writing 

withm  the  Statute  of  Frauds  .  i-  297,  298 

Missive  .  .  •  "-1^ 

LETTERS,  Publication  of,  restrained  .  i.  124 

PATENT,  set  aside  for  Fraud  .         i-  212 

OfRepiisal  .  •  v.  448 

LIEN,  of  Vendor  on  Estate  sold  .  li-  ^^^ 

Of  Vendee  in    respect   of  purchase   money  ad- 
vanced •  -  •.      "-1^ 
Of  Attorney  for  costs                      .  n.  433,  etc; 
In  Bankruptcy             .                      -                 u.  487,510 

LIMITATIONS,  Statute  of,  no  bar  to  an  open  Accounti.  7S,79 
Plea  of  .  .  •         lb.  11.  244 

When  a  bar 

US  PENDENS,  what  isj  and  when  it  operates  as  notice  ii.  256 
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LUNATIC.  .  .  .  ii.  56& 

Origin  of    Crown's  Authority  over  .  ib. 

How  Chancellor's  Jurisdiction  over,  constituted  ii.  566 
Definition  of  .  .  .  ii.5G8 

Proceedings  to  obtain  a  Commission  of  Lunacy      ii.561> 
"Where  Fortune  of  is  small,   a  Commission   not 

necessary  ,  .  .  ii.  574 

Traverse  by,  or  by  others  of  Commission  ii.*S75,  576  etc. 
Application  by,  to  supersede  Commission  ii.  57S 

Committee  of  .  .  ii.  5S0 

Receiver  of  Estate  of  .  ii.  581 

Real  Estate  of,  may  be  sold  for  payment  of  his  debts  ii.  588 
Mortgagee  or  Trustee,  may  convey  .  ii.  588 

Copyholds  of,  may  be  sold,  charged,  or  incum- 
bered .  .  .  ii.  590 
Marriage  of,  void                      ..                  .                  ii.  591 
Suits  on  behalf  of  a                 .                 ,  ii.  592 
Agreement  by  one  who   afterwards  becomes    a, 

specifically  enforced  .  i.  295,  ji.593 

Legacy  to  a  ,  .  .  i.  285 

MAINTENANCE  separate,  when  decreed  .  i.  305 

Of  Infants  .  .  i.  271,  etc. 

MARRIAGE  ACT,  Jnrisdiction  of  Chancellor  under    ii.  561 

MARRIAGE,  brocage  Bonds                    »  .         i.  226 

Fraud  on                    ,                    .  ii.  230,  235 

Of  Infant  Wards  of  the  Court                 .  i.  276 

Agreements  in   consideration  of  .              i.  297 
Articles.     See  tit.  Articles. 

Legacy  on   condition   of  with    consent  ii.  25 

MARSHALLING  of  Securities  .  .  i.  202 

Of  Assetts  .  .  i.  498 

MASTER  OF  THE  ROLLS  .  i.  20 

MASTERS  IN  CHANCERY  .  ,  i.3 

References  to.     See  tit.  Reference 

MERGER  of  Terms  <..  .  i.4l 

MESNE  PROFITS,  account  of  ;  i.  73,  ii.  281 
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MINUTES  of  DECREE,  Motion  to  rectify  •        ii-  =^73 

MISPLEADING,  no  ground  of  relief  in  Equity  .      i.  64 

MISTAKE,  when  veUeved  against  i.  41,  etc.  i.  209 

In  a  Fine                      ...  I"^* 

In  a  Recovery                 .                 •  •               ^"* 

In  Deeds                   .                      •  (ib.)  44, 54 

In  not  enrolling  a  Bargain  and  Sale  .             ib.  42 

In  not  surrendering  a  Copyhold  .               i.  43,  o5 

In  Bill  of  Sale  of  a  Ship             .  •                »^-5^ 

In  mode  of  conveyance                  .  •             lu.  44 

In  execution  of  Powers                    .  ib.  etsequ. 

In  Arbitrators                      .  •                      i.  by 

In  Settled  Accounts                     .  •               i.  66 

In  Wills                  .                 .  •             i.CG,443 

In  cancellation  of  Will                       •  .          i.  69 

By  cancelling  a  Deed                  «  •             -i.  66 

In  Marriage  Articles                   .  •                  i-  50 

In  Bonds                     .                         •  '•  ^^ 

As  to  the  Law                 .               •  .              i-  60 

In  Judgment                          .  «                      i.  ol 

In  delivering  up   of  Deeds  .                      i.  64 

In  proceedings  at  Law                    .  .                 >b. 
In  Agreements,  a  ground   for  resisting  a  Specific 

Performance                     .  .                    i-  321 

MODUS  .  .  .  i.  85,  87 

Billto  establish  .  .  i.  202 

MONEY,  to  be  laid  out  in  Land,   when  Party  may  elect 

to  have  the  money  .  i.  317 

to  be  laid  out  in  Land  when  considered  as  Land  i.  289, 

ii.  108, 
Paid  as  earnest,  when  a  part  performance  of 

an  Agreement  .  i.  304 

Payment  of,   into  Court  ii.  206, 304, 379, 

ou*  of  Court  .  .       ii.  379 

Motion  to  enlarge  timefor  payment  of  Mortgage  ii.  377 

MORTGAGES                    .  .                    .            i.412 

Mortgagee  a  Trustee  ,                  .                 i.4l2 

Redemption  of         .  .           i.  414,  418.  ii.  489 

Foreclosure  of                    .  ,              i.  414 

When  Mortgagee  may  tack  •                   i.  421 
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MORTGAG  ES~CoHtinued. 

Vol,  I'jgrt. 
IIow  Account  taken    between    Mortgagor    and 

Mortgagee  .  .  .  i.  425 

Equitable  ...  i.  428 

Assignment  of  .  .  i.  43^ 

Of  Wife's  Estate  for  the  benefit  of  lier  Husband  i.  472 
Motion  to  enlarge  time   for  payment  of  ii.  377 

Costs  of  Mortgagee  .  .  ii.42;i 

IIow  considered  in  Bankruptcy  .  ii.  50S 

MORTMAIN  ACT  .  .  ii.  49, 50,51 

MOTIONS,  general  doctrine  as  to  .  ii.  170,  17JJ 

After  Bill  filed  and  before  Answer,  particularized 

ii.  170,  etc. 

For  an  Injunction  .  .  ii.  172 

X\\ni  of  Ne  Exeat  .  .         ii.  182 

A  Guardian  .  .  ii.  187,  222 

A  Receiver  .  .  ii.  187 

To  amend   Bill  .  .         ii.  199 

To  take  Bill  Pro  confesso  .  ii.  199 

To  examine  Witnesses  de  bene  esse  .         ii.  202 

For  payment  of  Money  into  Court  .  ii.  206 

Reference  of  Title  .         .  ii.  208 

l^me  to    Answer  .  ,  ib. 

To  refer  a  Bill  of  Foreclosure,  or    a  Bill    for    a 

specific  Performance  .  .       ii.  212 

For  a  reference  to  see  if  two  Suits  are  for  the  same 

purpose  .  .  ii.  213 

That  Defendant  a  Feme  Covert  may  answer  se- 
parately .  .  .  ii.  215 
For  leave  to  defend  in  forma,  pauperis  ii,  21  (> 
For  Security  for  Costs  .  .  ii.  21G 
To  amend  Plea  .  .  .  ii.  220 
To  stay  proceeding  till  Cross  Bill  answered  ii.  221 
To  refer  Bill  for  Scandal  or  Impertinence  ib. 
For  leave  to  withdraw  a  demurrer  .  ii.  222 
Fsjr  a  reference  to  see  if  Suit  is  for  the  benefit  of 

an  Infant  .  .  ii.  224 

That  Answer  may  be  taken  without  signature  ib 

MOTIONS  after  Demurrer,  Plea,  or  Answer,  and  before 

Decree  .  .  ii.  273. 

To  refer  Answer  for  Scandal  or  Impertinence        ii.  277 
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That  Plaintiff  may  elect  to   sue  at    Law    or  iu 

Equity  .  .  i'--^0 

For  reference  on  a  Bill  for  a  Specific  Performance, 

to  see  if  a  good  title  can  be  made  .         ii.  282 

To  dissolve  Injunction  .  .  ib. 

For  Amendment  of  Pleadings  .  ii.  286 

To  dismiss  Bill  .  •  ii.  295 

For  production  of  Deeds,  &c.  .  ii.  299 

For  payment  of  Money  into  Court  .  ii.  304 

To  take  Bill  and  Answer  off  the  File  .  ii.  307 

For  a  Commission  to  examine  Witnesses  .  ii.  307 

For  Examination  of  Plaintiff  or  Defendant  as  a 

Witness  .  .  .  ii.  315 

To  enlarge  Publication  .  ii.  317 

For  examination  of  Witnesses  after  Publication      ii.  320 
To  prove  Exhibits  viva  voce  at  the  hearing  ii.  325 

MOTIONS  after  Decree,  .  .  ii.  373 

To  rectify  the  Minutes  of  a  Decree  *  ib. 

To  suspend  the  Execution  of  a  Decree  ii.  375 

To  restrain  a  Creditor  from  suing  at  Law  ii.  37G 

To  enlarge  time  for  payment  of  Mortgage  Money 

ii.  377 
That  Trustee  may  lease  Infant's  Estate  ii.  378 

For  payment  of  money  out  of,  or  into  Court  ib. 

For  leave  to  prosecute,  or  come  in,  under  Decree        ib. 
To  confirm  Reports  nisi,  or  absolute  ib.  379 

For  a  new  Trial  of  an  Issue  .  ib.  381 

Respecting  Defendant's  examination  .  ib. 

That  Purchaser  may  compleat  his  purchase ; 
or  by  the  Purchaser,  that  he  may  pay  in  his 
purchase  money  .  ib.  382 

To  open  Biddings  ,  ,  ii.  383 

That  Executor  may  file  a  Bill,  or  that  Legatee  may 

ii.  38C 

MUSIC  printed,  when  Sale  of  restrained  i.  123.  etc. 

NE  EXEAT  REGNO,  Writ  of 

Prayer  of  Bill  for 

Motion  for  .  .  . 

When  granted 

NEXT  OF  KIN,  according  to  Statute  of  Distributions 
When  they  take  by  way  of  resulting  Trust 
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1.  19 

11. 

139 

u. 

182 

ii. 

183 

J^ 

519 
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Vol.  Page- 
KEW  TRIAL  of  Issues  .  .  ii.  367,  o81 

NOTICE,  purchatinj^  wltli,  of  an  unregistered  Convey- 
ance, a  Fraud  .  .  i.  2G0 
Of  an  outstanding  Term                  .                  .            i.  409 
Purchasing  with,  of  a  Trust     ii.  103.  257.  and   note  (y) 
Plea  ofa  Purchaser,  for  a  valuable  consideration, 

without  .  .  ii.  255 

NUISANCES,  pubhc  or  private  .  i.  128 

When  restrained  by  Injunction  .  ib. 

o. 

OFFICERS  of  the  Court,  admission  of  ;  i.  3 

ORPHAN  INFANTS  in  the  City,  marriage  of  i.  276 

ORIGINAL  WRITS,  see  tit.  Writs. 

P. 

PARAPHERNALIA  .  i.  475, 50a 

PAROL  AGREEMENT,  as  to  personal  Estate,  binding     i.  295 
Partly  performed,  when  decreed  i.  292,  299,  etc. 

PAROL  EVIDENCE.     See  tit.  Ecidence. 

PARS  RATION ABILIS  .  .  1516 

PAr»,TIES,  the  necessary,  to  Bills  i.  23,  24,420.  n.  142 

PARTITION,  Bill  for  .  .  i.  198  etc. 

Eqviity  doctrine  as  to  .  i.  199,  309 

PARTNERS,  acroun;  between,  how  taken  i.75 

Are  Jointtinaiits  of  Parinership  btock,  Sec.  i.  76 

Dissolution  of  Partneiship  by  ,  i.  7ft 

PART-PERFORMANCE    of  parol    Agreement,   what 

Acis  amount  to  .  .  i.  303  etc, 

PATENTS                       .                        .  i.  17 

When  signed                  .                           .  ib. 

How  opposed                 .                          .  ib. 

Enrolment  of                           .                    .  ib. 

Infringement  of,  restrained  by  I njunctiou  i.  113 

PATRON  of  King's  Livings,  Chancellor  i.  2 

PEACE,  Bills  of  .  ,  i.l35 
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PENALTIES,  when  relieved  against  .  i.  26 

Mvist  be  waived,  where  Bill  seeks  an  account  of 

T   :  .  .  i.  SS 

PERISHABLE  COMMODITIES  taken  under  a  Seq^u'es- 

tration  may  be  sold  .  .  ii.  165 

PETITiOI^JNG  CREDITOR'S  DEBT,  under  a  iDommis- 
bionof  Bankrviptcy  . 
PETITIONS  in  ijanses 
PETITLON  OF  RL  KT 

PETTY  BAG  OFFICE,  Proceedings  in 

PIN  MONEY 

PLAY,  when  Sale  of  restrained  : 

PLEA 

To  the  Jurisdiction  ; 

To  the  Person 

outlawry  ^  , 

attainder 

manslaughter 

that  Plaintiff  is  not  tlie  person  he  pretends  ibJ' 

that  Plaintiff  is  not  Heir  i.  104.  ii.  242 

that  Plaintiff  is  an  Infant,  Ideot,  or  Lunatic, 


ii. 

476 

ii. 

441 

ii. 

595 

1.3 

i.  391, 

392 

i. 

.125 

ii. 

235 

ii. 

.239 

ii 

.241 

ib. 

ii. 

,242 

ib. 

or  a  married  woman 

, 

ii.  243 

Bankruptcy 

. 

ib. 

Alienage                      . 

• 

ib. 

Excommunication 

, 

« 

ii.  243 

in  Bar 

, 

ii.  244 

to  relief 

• 

, 

ib. 

an  Act  of  Parliament 

, 

i.  305. 

ii.  244 

a  matter  of  Record 

. 

. 

ii.  247 

stated  Account 

i.  80, 81, 

.  ii.  252 

matters  in  pais 

. 

ii. 

release     i.  80,  81.  ii.  252.  or  compromise      ii.  253 

award  ,  .  i.  OG,  ii,  252 

»of  want  of  Parties  .  .  ii.  253 

in  bar  to  a  discovery  .  ii.  243,  253 

that  Discovery  may   subject  a  Party  to  a 

Penalty  .  .  ii.  253 

that  Defendant  is  a  pvirchaser  for  a  valuable 
consideration  without  notice  i, 159,170.  ii. 253,255 
Motion  tc  amend  ,  ,  ii,  220 
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PORTIOXS                         .  .                         i.397 

Wlicn  they  vest                 .  .                      i.  398 

When  and  how  raisable  ;                 .            i.  399 

Interef.t  on                               .  i.  402,  405. 

When  satisfied  by  a  Legacy  .             ii,  33,  etc. 

When  gift  of,  adeems  a  Legacy  .              ii.  78,  79 

POSSESSIO  I'RATRLS  of  a  Trust  .  i.  363 

POSSIBILITY  assignable  .  .  i.  436,  437 

Of  Wife,  assignable  by  Husband  .  i.  384 

POST  OBITS  .  .  i.  100, 215 

POWERS  consideration  of,  belongs   to  Courts  of  Com- 
mon  Law  .  .  i.358 
Defective  execution  of,  when  relieved         i.  44.  259,  260 
Kon-execution  of,  not  relieved,  i.  45.  unless  power 

coupled  with  a  Trust  .  ib.  46 

Frauds  on  .  .  i.  246 

Executed,  by  contract  to  execute  i.  292 

Parol  Agreement   to  execute,  partly  performed, 

enforceable  .  .  ib. 

Where  Creditors  entitled  to  benefit  of       i.  495.  ii.490 

PRACTICE  OF  THE  COURT,  amendment  of  ii.  444 

PRAYER,  of  Bill  .  .  ii.  136,138 

Of  Bill  of  Discovery  .  «.  i.  175 

PRECATORY  words,  effect  of,  in  Wills  '.         ii.  6 

PREVENTING  EXECUTION  OF  WILL,  i.  211,  or  of 

DEEDS,  a  fraud,  and  relievable  .  i.252 

PRIVATE  ACTS  OF  PARLIAMENT  .  i.  485 

Conferring  a  Jurisdiction  on  the  Chancellor  ii.  502 

PRINTS,  when  sale  of  restrained  .  i.    123  etc. 

PROBATE,  obtained  by  Fraud,  setaside  .  i.  237 

PROCHEIN  AMY  .  .  ii.  140 

PRO  CONFESSO,  Motion  to  take  Bill  .  ii.  199 

Decree  on  Bill  taken  .  ii.351,2 

PRODUCTION  OF  DEEDS,  &c.  motion  for  ii.  299 

PROHIBITION,  Writ   of  .  .  i.  12 

PROOF  OF  DEBTS,  under  a  commission  of  Bankruptcy  ii.  408 
PROTECTION,  see  Jnrst. 

Of  L?a'ikruptj  on  surrendering  ;  ii.  519 


INDEX.  623 

Vdl.  Page. 

PROVISIONAL  ASSIGNMENT,  in  Bankruptcy  ii.  4S3 

PUBLIC  POLICY,  Transactions  set  aside  on  ground  of    i.  227 
A  ground  to  resist  perfonnance  of  an  Agreement     i.  3:34 

PUBLICATION  of  Evidence  .  ii.  317 

Of  Evidence  tdken  dc  bene  esse  ,  ii.  203 

Enlarging  of  .  .  ib. 

PUFFERS,  employment  of,  when  H  Fraud  i.  257 

PURCHASES,  by  Trustees,  and  others  in  fiduciary  situa- 
tions, when  set  aside  .  i.  91 
In  name  of  another                        .                              ii.  07 

PURCHASER,  what  title  a,  may  insist  on  i.  341 

Wlien  he  must  see  to  the  application  of  purchase 

money  .  i.  352,  49G.  ii.  103 

A  Trustee,    when  he   purchases  with  notice  of  a 

Trust  .  ,  ii.  103 

Plea  of  a,  without  notice,  to  Bill  of  Discovery  i.  170.  ii.255 
Not  affected  by  voluntary  conveyance  i.  216 

With  notice  of  an  unregistered  conveyance  i.  2G0 

When  Husband  a,  of  his  Wife's  Fortune  i.371 

QUASHING  OF  WRITS  .  i.  15,16 

QUIA  TIMET,  Bill  of  .  i.  178 

R. 

RECEIVER,  Motion  for  .  .  ii.  187 

When  appointed  .  ii.  188,  188  etc. 

On  behalf  of  an  Infant  not  appointed  on  Petition  i.  2(iS 
Who  may  be  appointed  ii.  192 

Duty  of  .  .  ii.  191 

Of  Lunatic's  Estate  .  .  ii.  581 

RECOGNIZANCE,  by   Committee  of  Infant  Ward  of 

Court  .  .  i,  281 

of  Lunatic  ii.  582 

RECO:\IMENDATORY,  OR  PRECATORY  WORDS, 

their  operation  in  Wills  .  ii.  6 

RECORD,  Plea  of  matters  of  %  ,  ii.  244,249 


ii. 

212 

ii. 

278 

ii. 

213 

ii. 

224 

ii. 

221 

i. 

,  2G0 

ii. 

370 

ii. 

,275 

ii. 

276 
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RECOVERY  .  .  i.  358 

Assignineut  of  Commissioners  in  Bj\nkrupt,  en- 
rolled, has  the  effect  of  a  ,  ii.  489 
Equital)le                    ,                         ,  i.  3GI 
Plea  of                  .                            .                  ;             ii.  251 

REFERENCES  to  Master  .  .  ii.  386 

Of  Answer  as  to  maintenance  of  Infants     i.  375,  ii.  277 
On  Bills  for  specific  performance  to  see  if  a  good 

title  can  he  made  ii.  208,  212,  282,  34i 

Of  Bill  of  Foreclosure  , 

Of  scafidalous  and  impertinent  Depositions 
To  see  if  two  suits  are  for  the  same  purpose 
To  see  if  a  suit  is  for  the  benefit  of  an  Infant 
Of  Bill  for  Scandal  or  Impertinence 

REGISTER  ACTS,  effect  of  in  Equity 

REHEARING  of  a  cause 

REJOINDERS 

Withdrawing 

RELEASE, pleadable  in  bar  of  Bill  to  account      i.  80.  ii.  252 
To  Guardian  .  .  i.  103 

RE3I0VAL  OF  TRUSTEES  .  .  ii.  138 

RENEWAL  OF  LEASES,  right  of  .  i.  34 

RENT-CHARGE  ii.  244 

RENTS  AND  PROFITS,  devise  of  when  it  authorises 

a  Sale  ,  .  i.  485 

REPLEVIN,  Writ  of  .  .  i.  18 

REPLICATION  .  .  ii.  275 

Withdrawing  .  .  ii.  276,  288 

REPORT,  Master's  .  ,  ii.  386 

Motion  to  confirm  ,  .  ii.  379 

Exceptions  to  .  .    ,  ii.  389 

REPRISAL,  Letters  of  ,  .  ii.  448 

RESCINDING  of  Agreements  .  .  i.  209 

RESIDUE,  wlien  Executor  takes  the  ,  ii.  83 

Bequest  of  ,  .  ii.  81 

RETAINING  OF  BILL  *  ,  li.  350 


Index. 


RESULTING  TRUST.    See  tit.  Trust. 

REVIEW.  Bill  of 

Commission  of  . 


REVIVOR,  Bill  of 


C2& 
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ii.  396, 408 
ii.  451 

ii.  396 


s. 


SALE,  when  authorized  by  a  charge  on  Rents  and  Pro- 


Jits 


i.  403,  481,  485 
i.  312 


SATISFACTION  of  Covenants 

\Vhen  Legacy,    a  *  . 

SATISFIED  TERM  •  .  . 

SCANDAL,  reference  of  BJ//  for 
Of  Answer  for 
In  Affidavits 

SCHEME  for  administration  of  a  Charity,  when  directed 
SECURITY,  see  tit.  Bills  quia   timet. 

For  Costs  . 

SECURITIES,  when  marshalled 

SEPARATION,  articles  of,   when  enforced 

SEPARATE  ESTATE,  Wife's  Power  over 
see  tit.  Baron  and  Feme. 

SEQUESTRATIONS 

For  want  of  appearance 

answer  .  . 

SERJEANT  AT  ARxMS 

SET-OFF 

In  Bankruptcy 

SETTING  DOWN  CAUSE 

SETTLEMENTS  of  Real  and  Personal  Estate 
Of  Terms  for  years  or  personal  Chattels 
Estates  per  autre  vie 
Leasehold  Estates 
Equitable  Property  claimed  by  Husband,  in  right 

of  his  Wife  .  .  i.  384,  etc> 


ii.  33 

i.  412 

ii.  221 
ii.  277 
ii.  175 

ii.  68 

ii.  216 
i.  202 

i.  305 

i,  373.  etc. 

ii.l63,  170,304,302 

ii.  163 

ii.  209,  210 

ii.  162 

i.  7() 
ii.  512 

ii.  343 

i.  366,  etc. 
i.  366 
i.367 
i.  368 


SHIP,  Sale  of 

VOL.  il. 


i.  253 
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SIGN  MANUAL,  when  Trust  administered  by  ii.  63 

SIGNING,  what  is    a  sufficient,   under  the    Statute   of 

Frauds  .  .  i.  298, 335 

SPECIFIC  LEGACIES  .  .  ii.  7 

SPECIFIC  PERFORMANCE  OF  AGREEMENT  i.  286 

Origin  of  jurisdiction  as  to  .  ib. 

When  decreed  .  287, 294,  etc. 

Parol  Agreement  partly  performed,  decreed  i.  305,  etc. 

For  a  separate  maintenance  <  i«  30?> 

For  renewal  of  Leases  .  i.  309 

To  procure  Wife  to  join  in  Conveyances  i.  310 

For  performance  of  Covenants  i.  312 

When  refused  i.  319,  etc. 

because  it  relates  to  Chattels  i,  320 

to  rebuild  -  .  ib. 

where  Estate  sold   under  a  Decree  i.  323 

on  account  of  Omission,   Mistake,   Fraud, 

Surprise,  Concealment,  or  Mirepresen- 

tatiou  .  .  i.  321 

on  account  of  parol  waiver  of  Agreement  i.  323 

because  Agreement  illegal 

because  impossible  to  be  performed 

because  voluntary 

because  it  would  be  a  breach  of  Trust 
on  account  of  Laches  . 

because  Plaintiff  has   failed    to  perform 

his  part  of  the  Agreement 
because  Plaintiff  has  committed  a  Felony 
because  Plaintiff  has  treated  Land  in  an 

unhusbandlike  manner 

for  Insolvency  in  the  Plaintiff 

Bankruptcy  in  the  Plaintiff 

on  grounds  of  public   Policy 

because  agreement  not  mutual 

of  inadequacy  of  Price 

of  uncertainty  in  the  Agreement 

on  account  of  want  of  Title 

because  Title  doubtful 

Motion  to  refer  Bill  for  ii.  208, 212,  282 

after  Answer  ii.  282 

SPIRITUAL  COURT,  where  Proceedings  of  restrained     i.  107 


i. 

325 

i. 

325 

ib. 

ib. 

i. 

,329 

i. 

331 

i, 

.332 

i. 

332 

i, 

.333 

ib. 

i. 

334 

ib. 

i. 

.336 

ib. 

i, 

.341 

i. 

.346 
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STATED  ACCOUNT,  pleadable                 .                .  ii.  252 

STOPPAGES  IN  TRANSITU                       .  ii.  518 

SUBP(ENA,  to  answer  Bill                            .  ii.  156 

To  rejoin                 .                  .                          .  ii.  307 

Ad  testificandum                 .                  .  ii.  309 

To  give  Evidence  before  the  Master  ii.  392 

To  Bill  of  Revivor                 .                     .  ii.  402 

To  hear  Judgment         .                          .  ii.  344 

Contempt,  on  Service  of                  .  ii.  160 

SUGGESTIO  FALSI.     See  tit.  Fraud. 

SUPERSEDING  A  COMMISSION  of  Bankrupt  ii.  4G7 

of  Lunacy  ii.  578 

SUPERSTITIOUS  USES                    .                    .  ii.  50,51 

SUPPLEMENTAL  BILL                    ,               .  ii.404 

SUPPLICAVIT.     Writ  of        .                         ,  i.  10 

SUPPRESSED,  when  Evidence  is                   .  ii.  313 
SUPPRESSIO  VERI.     See  tit.  Fraud. 

SUPPRESSION  of  a  Deed  or  Will                          .  i.  258 
SURCHARGE  AND    FALSIFICATION  of  Account, 

when  allowable  i.  82 

SURETY,  when  relieved             .                             .  i.  190 

in  Bankruptcy              .  ii.  507 

SURPLUS,  in  Bankruptcy,  how  disposed  of  ii.  548 

SURRENDER  OF  COPYHOLDS,  when  supplied  ii.  55 

in  favour  of  particular  Creditor,  not  an 

Act  of  Bankruptcy                 .  i.  432 

SURRENDER  OF  BANKRUPT,  under  a  Commission 

of  Bankruptcy                      ,  ii.  519 

T, 

TACKING,  by  3Iortgagee              .                         .  i.  421 

TAXATION,  of  Costs                 .                          .  ii.  431 

TENANTS  IN  COMMON,  Where  Legatees  are  ii.  83 

Partition  between             .                          .  i.  198 

TENANT  FOR  LIFE  without   impeachment  of  Waste, 

when  restrained  from  committing  Waste  i.  115 

Must  keep  down  interest  of  Incumbrance*  i,  19Ji 


i.  193, 

etc, 

i. 

366 

i. 

411 

i. 

406 

i. 

409 

i. 

412 

i. 

497 

i.l4 

i, 

,  152 

i.  17 

322 

i.  84, 

,107 

ii. 

552 

i. 

341 

ii. 

208 
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TENANT  IN  TAIL,  under   Act  of  Parliament,  bound 
to  keep  down  Interest 

TERMS  for  Years,  limitable  in  strict  Settlement 
When  they  merge 
Attendant  on  Inheritance 
Assignment  of  .  , 

Satisfied  .  > 

Assets  . 

TESTE,  of  Original  Writs 

TESTIMONY,   Bill  to  perpetuate 

THEATRE,    Patent  for 

TIME,  how  considered  in  Contracts 

TITHES,  Bill  for  Account  of 
City  of  London 

TITLE,  what  Purchaser   entitled  to 
Motion  for  a  Reference  of 
References  as  to,  on  a  Bill  for  a  specific  perform- 
ance ii.  212, 282 

TRIAL,  previous  to  establishing  a  Will  .  i.  297 

Injunction  to  stay  .  i.  109 

New,  of  Issues  .  .  i.  367,381 

TRUSTS  .  .  .  i.353 

Classed  .  .  ,  .  ib. 

Definition  of  .  '  .  .         i.  354, 359 

Construction  of  words,  limiting  a  .  i.  360 

Executory  .  .  i.  360,  440,  445,  etc, 

Executed  .  .  .  i.  440 

Power  of  Cestui  que  Trust  over  Trust  Estate  i.  360,  etc. 
Power  of  the  Trustee  over  Trust  Estate  i.  363.  ii.  104 
Whether  he  forfeits  it  for  Treason  or  Felony  i.  363 
Created  by  Deed  ,  i.  365 

In  Marriage  Settlements  i.  366 

Conveyances  to  Purchasers  .  i.  366 

Conveyances  by  way  of  Mortgage,  or  for 

payment  of  debts  .  i.  366,  431 

in  Ab&\^nments  of  choses  in  Action  i- 4-33 

Created  Oi/  Will  ,  .  i,  437 
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TRUSTS  implied  .  .  .         i.  253,  ii,  97 

Office  of  an  Executor  or  Adiniuistrator        i.  460 
Administration  of  Assetts  .  i.  4GG 

Purchases  in    name  of  another  ii.  07,  etc. 

by  taking  possession  of  Property  bound  by 

a  Trust,  wiih  notice  of  the  Trust  ii.  103, 

i.  304,  3«5 
arising  out  of  the   Conveyance  of  an  Estate, 

without  payment  of  purchase  money  ii.  105 

Resulting  .  .  i.  354.  ii.  107 

where  Trust  declared  as  to  part  of  an  Estate, 

and  the  rest  is  undisposed  of  ii.  108,  59 

Breaches  of  .  ,  ii.  113,  G2,  G3,  64 

by  Trustees  and  Executors  .         ii.   113,  etc. 

by  Governors  and  others  of  a  Charity  i.  91.  ii.  129, 

etc. 
by   Trustees  joining  in  destruction  of  Con- 
tingent Remainders  .  i.  395 

TRUSTEE,  Purchases  by,  of  Trust  Estate  i.  91,  377,  378 

When  want  of,  supplied         -      .  .  i.  365 

To  preserve  Contingent  Remainders,  their  Estate, 

and  duty  .  .  .  i.  391 

When  Husband  a  Trustee  for  his  Wife  i.  376 

Allowances  to  .  .  .         ii.  113 

Removal  of  .  ,  .  ij.  133 

Breach  of  Trust  by,  see  tit.  Trust. 

TRUCE,  Offenders  against,  triable  before  the  Chancellor  ii.  448 


u. 

UNDERHAND    AGREEMENTS,    relieved  against        i.  22G 
see  tit.  Fraud, 

UNDUE  INFLUENCE,  ,  : 

By  Parent  over  Child  , 

Over  Person  in  Prison  .  .         , 

USES, 

Defined  .  ,  ,  , 

Inconveniencies  of  ... 

Executed  .  .  •  . 


i.  244 

ib. 

i.  246 

i.  354 

i.  355 

j.  354 
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USURY.  .  .  .          ii.  254 

Schemes  to  avoid  the  Statute  against  .  i.  241 

V. 

VENDOR,  see   tit.  Specific  Performance 

When  he  has  a  lien  on  Estate  sold  ,  ii.  105 

VENTRE  INSPICIENDO,   Writ  de  .  .  i.  9 

VERDICT,  set  aside  for  Fraud  .  .  i.  2fi3 

VESTED  LEGACIES  .  .  ,  ii.  12 

VISITOR,  when  King  is  .  '.  .         ii.  59 

Wlien  private  Person  is  .  .  ii.  50 

Power  of  .  .  .  ^         ii.  60 

VIVA  VOCE  Evidence  .  .  .         ii.  331 

VOLUNTARY   Conveyances  .  .  i.325 

Settlement,  when  good  .  i.  217,  220,  325 

When  fraudulent  .  .  i.  210,325 

Agreements,  specific   performance  of  .         i.  320 

Trustees  under,  ordered  to  join  in  the  destruc- 
tion of  Contingent  Remainders,  in  favor  of  Cre- 
ditors .  .  .  .  i.  395 

WARDS,  Court  of  .  .  i.  9, 262.  ii.  565 

V.  ASTE,  Injunction  to  restrain       i.  105,114,  etc.  ii.  174,  176 

WEAKNESS  OF  MIND,  how  it  affects  contracts  i.  223 

AVELCH  MORTGAGE  .  .  i.415 

WILLS,  Injunction  against  proof  of  .  .  i.  134 

Determinations  upon,  in  Equity,  the  same  (with 
some  exceptions)  as  in  Courts  of  Common  Law 

i.  439,  440 
Rules   in  the  Construction  of  .  i.44^ 

Mistake  in  .  .  .         i.  66, 443 

Fraudulent,  relief  in  cases  of  .  .         i.  206 

When  ordered  to  be  delivered  out,  on  Security  ii.  312, 

313 
WITNESSES,  see  tit.  Evidence. 

i  II  to  perpetuate  Testimony  of  i.  152 

i  Motion  to  examine,  de  bene  esse  ,  ii.  202 
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VMTNESSES— Cow  tinned. 

Motion  for  a  Commission  to  examine  .  ii.  307 

Cross-examination  of  .  li.  318,319 

Examinations  as  to  credit  of  .  ii.  320 

Members  of  Corporation  when  examinable  as  ii.  310 
When,  may  object  to  be  examined  .  ii.  310,  311 
Examinationof  Plaintiff,  or  of  a  Defendant  as  ii.  315 
Competency  of,   examinable  .  .  ii.  32 

Examination  of,   by  Master  .  .  ii.  392 

To  prove  an  Act  of  Bankruptcy  .  ii.  477 

Arrests  of,  when  discharged  .  ii.  382,  478 

WHITS  ORIGINAL,  issued   by  the  Chancellor                     i.  5 

De  ventre  inspiciendo  .                  .                  i.  9 

Of  Supplicavit                 .  .              .              i.  10 

Of  Certiorari                  .  .,                .               i- H 

Of  Prohibition  .                 .         i.  12 

Teste  of                 .  .                 .                 i.  14 

Of  Error                 .  •                     •                     '^^■ 

When  allowed  to  be  filed  .                 .             i.  15 

Superseding  of                 .  .              .             i.  15,  18 

De  coronatore  exonerando  .             »                  ib. 

Of  Replevin                 .  .                 .                 ib. 

De  cautione  admittanda  .                  .            i.  18 

De  homine  replegiando  .             .             .         i.  19 

Of  Melius  inquirendo  .                    .                     ib. 

Of  Ne  exeat  regno  .                  .         ib.  ii.  139 

Of  Injunction,  see  tit. /nyunc/jon.  .               ib. 

Quashing  of                 .  •                  .         i.  15,  16 

Of  Assistance             .  .                 •             ii.  3G1 


ERRATA. 


ERRATA. 
VOL.  I. 

PajfC  ,"55,  line  3,  instead  of  "  Precpdents"  read  "  Precedent.^' 
48,   I.  8,  from  bottom,  strike  out  "  If." 
•      '202, 1.  2,  after  "  M'ldus  read    "  ji." 

289,  !,. 15.  after   "chargeable"  add,    "  and."  And  after    "  sweeping 

words,"   in  next  line,  add  "  and." 
4(10,  1.  3,  from  bottom,  strike  out  '*  ib"  and  read,  6  Ves. 

409,  1.  4,  instead  of  •'  Est  ites"  read  "  Estate,"  and  in  same  page,  1.  1 1. 

stiike  out "  for"  -       ' 

410,  1.  2,  instead  of  "  Vendors"  read*'  Vendees." 

474,  1.  5  and  6,  from  bottom,  instead  of  the  Statutes  there  referred  to,, 
read,  47  Geo.  3.  Sess.  2.  c.  74.  s.  1. 


VOL.  n. 

page  86, 1.  16,  strike  out  "  other." 

<i77,  1.  14,  after  the  word  '*  refer,"   add,  «'  answer. '^ 

284,  1.  6,  instead  cf  "  objections"  read  "  exceptions." 

342,  i.  8,  put  a  semic(>loi>  after  "  shillings"  and  "So"  with  asmallfo 

414, 1.  1  &  2,  from  butiom,  slnkeout '  V''''  is  an  offence  by  Statute,*^ 


THE  END. 


W.  Flint,  St.  Sepulchre'Si  London, 
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